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ADVERTISEMENT 


TO     THE     SECOND     EDITION. 


Lk  the  preparation  of  this  Edition^  the  Editor  has 
carefullj  revised  his  former  notes>  and  traced,  so 
fiu:  as  space  permitted,  the  gradual  development  of  the 
New  Practice,  by  inserting  in  their  proper  places  all 
the  cases  which  have  been  decided  between  1860,  and 
the  end  of  Hilary  Term,  1863. 

At  the  suggestion  of  his  professional  fiiends,  several 
Statutes  have  been  added ;  some  of  which  wiU  be  found 
in  the  body  of  the  work,  and  some  in  the  Appendix. 

Middle  Temple,  March,  1868. 
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PEEFACE 

TO     THE     FIRST     EDITION. 


Now  that  the  Common  Law  Commissdoners  have 
made  their  third  and  final  Report^  the  proper  time 
seems  to  have  come  for  presenting  to  the  Profession 
a  complete  collection  of  the  fruits  of  their  valuable 
labours. 

The  mare  gathering  together  the  Common  Law 
Procedure  Acts  of  1852,  1854  and  1860,  and  the 
Boles  of  Court  which  have  been  made  by  the  Judges 
in  order  to  &cilitate  their  application,  would  be  a 
very  imperfect  display  of  the  vast  reforms  which  have 
been  effected  by  these  statutes,  and,  under  them,  by 
the  Judges,  who  have  administered  the  new  laws 
with  the  most  scrupulous  and  successfiil  regard  to 
the  expressed  intentions  of  the  Legislature,  and  to  the 
true  benefit  of  the  suitors. 

The  Editor  has,  therefore,  carefully  collected  all  the 
i^rted  cases  which  can  assist  the  Practitioner  and 
the  Student  to  the  right  understanding  and  application 
of  the  several  provisions  of  these  important  statutes, 
and  has  subjoined  notes  to  assist  in  the  interpretation 
of  those  enactments  which  have  not  yet  definitively 
received  an  authoritative  construction. 


[vi]  PREFACE. 

He  has,  moreover,  added,  with  cases  and  notes,  the 
Bills  of  Exchange  Act,  1855,  the  Mercantile  Law 
Amendment  Act,  1856,  the  Interpleader  Acts,  and 
several  other  Statutes ;  so  as  to  embody  within  a  small 
compass  the  whole  of  the  recent  legislation  which 
affects  the  practice  of  the  Superior  Courts  of  Common 
Law. 

The  excellent  editions  of  the  Common  Law  Pro- 
cedure Acts  of  1852  and  1854,  by  Mr.  R.  M.  Kerr, 
now  the  Judge  of  the  Sheriff's  Court  of  the  City  of 
London,  furnish  the  groimdwork  of  this  Volume ;  and 
to  that  gentleman  the  present  Editor  is  moreover 
greatly  indebted  for  much  and  valuable  assistance,  even 
upon  those  topics  which  had  not  presented  themselves 
for  discussion  at  the  time  of  Mr.  Kerr's  publications. 

To  his  learned  fiiend,  Mr.  O.  B.  C.  Harrison,  the 
Editor  is  indebted  for  the  fail  and  convenient  Index^ 
which  will  be  found  to  connect  together  the  various 
provisions  of  all  the  Statutes,  Rules  of  Court,  and 
Cases  cited  throughout  the  Book. 

As  great  pains  have  been  taken  to  collect  in  the 
Addenda  the  cases  which  have  been  determined  while 
the  book  has  been  passing  through  the  press,  the 
Reader  is  respectfully  requested  to  note  them  up  in 
their  proper  places. 

Middle  Tbmple,  February 1 1861. 
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(  "  ) 


ADDENDA. 


ff 


Page    3,  line  lOJrom  botUm^ — dele  word  ^  AmeDdinent" 

9,  line  IS  from  top, — add,  **  But  see  now  Anonymomt  (II  W.  R. 
293,  Exch.)f  where  it  hag  been  held  that  the  day  of  the  re- 
newal is  to  be  reckoned  as  within  the  six  montht." 

JO,  tine  Wfrom  bottom,— add,  "*  S.  C,  L.  J.  81,  Excb.  478.*' 

1 1,  line  22  from  topt—for  <* cannot,"  read  **  should  not*' 

13,  tine  Ufrom  bottom,-<uid,  "  S.  C,  L.  J.  81,  C.  P.  857." 

i4,  line  21  from  topt—add,  "The  Companies  Act,  1862.  contains 
the  following  important  provisions  about  the  service  of  sum- 
monses, &c. : " 

'Sec.  62.  Service  qf  uoticee  on  company. 1 — Any  summons,  notice, 
order,  or  other  document  required  to  be  served  upon  the 
4;ompany  may  be  served  by  leaving  the  same,  or  sending  it 
-through  the  post  in  a  prepaid  letter  addressed  to  the  com- 
pany, at  their  registered  offioe. 

Sec.  63.  Rules  as  to  notices  by  letter.'] — Any  document  to  be 
aerved  by  post  on  the  company  shall  be  posted  in  such  time 
as  to  admit  of  its  being  delivered  in  the  due  course  of  de- 
livery within  the  period  (if  any)  prescribed  for  the  service 
thereof;  and  in  proving  service  of  such  document  it  shall 
be  sufficient  to  prove  that  such  document  was  properly 
directed,  and  that  it  was  put  as  a  prepaid  letter  into  the 
post-office. 

Sec.  64.  Authentication  qf  notices  of  company.]— Any  summons, 
notice,  order,. or  proceeding  requiring  authentication  by  the 
company,  may  be  signed  by  any  director,  secretary,  or 
other  authorized  officer  of  the  company,  and  need  not  be 
under  the  common  seal  of  the  company,  and  the  same  may 
be  in  writing  or  in  print,  or  partly  in  writing  and  partly  in 
print." 

16,  line  5  from  bottom,— add,  **  See  also  Glover  v.  Persigny,  11  W.  R. 
146,  Q.  B.  cited  post,  p.  24." 

^,  24,  at  bottom, — add,  '*  In  an  action  against  a  foreigner  resident 
abroad,  where  leave  had  been  given  by  a  judge  to  proceed 
against  him  as  if  personal  service  had  been  effected,  upon 
an  affidavit  of  a  cause  of  action  for  work  and  labour  arising 
in  this  country,  the  plaintiff,  upon  a  rule  obtained  by  the 
defendant  to  show  cause  why  that  order  should  not  be 
rescinded,  made  an  affidavit  that  orders  were  given  in  this 
country  by  certain  persons  who  were  afterwards  recognized 
by  the  defendant,  in  certain  conversations  abroad,  as  his 
agents  ;  and  it  was  thereupon  held,  that,  although  this  was 
denied  by  the  defendant,  there  was  sufficient  evidence  to 
satisfy  a  judge  of  a  cause  of  action  within  the  jurisdiction, 
and  the  defendant's  rule  was  accordingly  discharged :  {^Clover 
V.  Persigny,  1 1  W.  R.  146,  a  B.) " 


■»» 


•  •• 


ADDENDA.  Ill 

P^  50.  Im  nfnm  h^ttom^^-add, "  S,  C,  L.  J.  S%,  Exch.  80." 

„  &€,  lim9  Jnm  tap^^rndd,  **"  The  mere  frequency  of  the  sittiiigB  at 
Nisi  Pritu  in  London  is  not  a  sufficient  reason  for  cbanffing 
a  venue  thither  (Co/«  t.  The  Hull  Dock  Company,  11  W.  R. 
284,  Q.  fi.):   see  also  Beitkam  t.  Wethertl,  11  W.  R.  66, 

„  SI,  Ime  20  from  tcp, — add,  *'  Where  a  plaintiff  declares  against 
some  only  of  several  defendants  who  have  appeared,  he  is 
liable,  after  notice  to  declare,  to  judgment  of  non  pros  by  a 
defendant  against  whom  he  has  not  declared  {Banerq/t  v. 
Greenwood,  11  W.  R.  349,  Exch.)  " 

„     62,  Km  21  from  bottom, — add,  **  See  also  Morgan  T.  Harding,  11 
W.R.65,  Q.B.'» 

„      64,  Sm  24yrom  top,''add,  "  L.  J.  81,  Exch.  497." 


«» 


n 


M 


ft 


ft 


70,  line  2  from  hottom,^add,  "S.C^tnb  nom.  Paiereon  t.  Harrison, 
L.  J.  81,  Q.  B.  277." 

82,  line  ^from  bottom,— add,  **  See  R.  G.  H.  T.  185S,  r.  86." 

90,  Bne  11  from  bottom,''-dele  **  7  WiU.  4  &." 

100,  JSrtt  Une,'-dele  "  7  WilL  4  &.»* 

line  2Sfrom  top,'^deU  **  7  WiU  4  &." 

107,  Une  28  from  bottom, — add,  **  The  Common  Law  Procedure 
Act,  1852,  gives  a  right  to  the  personal  representative  of  a 
deceased  sole  plaintiff,  to  enter  a  suggestion  of  the  death  of 
the  plaintiff,  and  to  continue  the  action  only  in  those  cases 
where  tbe  cause  of  action  would  before  that  act  have  sur- 
vived to  the  representative,  and  he  could  have  commenced 
an  action  in  his  representative  character :  {Flinn  v.  Perkins^ 
L.  J.  82,  Q.  B.  10,  Bail  Court.)  ** 

115,  The  head  line  should  be,  **  Arrest  of  Judgment,  8cc." 

120,  Une  21  from  topi—^add,  "In  Reg.  v.  Ipes  and  others.  Overseers, 
^.  (11  W.  R.  67,  Q.  B.),  upon  an  application  by  the  de- 
fendants that  they,  having  no  personal  interest  in  the  litiga- 
tion, might  be  relieved  from  putting  in  bail  in  error,  the 
Court  curved  that,  as  the  only  object  of  bail  in  error  is  to 
delay  execution,  there  was  no  necessity  for  the  application, 
and  accordingly  refused  to  comply  with  it." 

122,  Une  Ufrom  top,-^deU  "  7  Will  4  &.»' 

128,  line  ^from  bottom,— add,  "See  as  to  amendment  after  judg- 
ment, Gorton  v.  Hall  (11  W.  R.  281,  Q.  6.)" 

181,  Une  %from  top,^read,  **  further  explanation." 

168,  at  foot  add,  **  S,  C,  sub  nom,  Dawber  v.  Barnes,  L.  J.  81, 
Q.  B.  802." 

191,  Ime  1 1  from  bottom,— add,  **  and  see  Reece  T.  Chqfers,  1 1 W.  R. 
807,  Q.  B." 

192,  Une  16  from  topt—add,  "  The  provisions  in  the  County  Court 
Acta  as  to  costs  apply  in  references  under  this  section : 
{RoberUon  v.  SUme,  11  W.  R.  94,  C.  P.)" 

line  12  from  top,''add,  **  See  also  Ashby  v.  Bates,  15  M.  &  W. 
689 ;  and  Doe  v.  Brayne,  6  C.  B.  666." 


IT  ADDENDA. 

Page  200t  '^«*  15  from  topt^or  **  a  verdicV*  read  '*  the  subatantial  Ter- 
diet;  *'  ami  qjfter  **  were  giyen/'  add,  "  Ei  incumbit  probatio 
qui  dieit,  mm  qui  negai :  (AmoM  v.  Hughes,  I  M.  &  Rob.  464 ; 
Soward  t.  Leggatt,  7  C.  &  P.  618 ;  Otach  ▼.  IngaU,  14  M.  St 
W.  95.)  " 

„  226,  add  at  foot,  ''Interpleader  is  not  an  'action'  within  the 
meaning  of  this  act  (In  the  matter  qfthe  Mersey  Dock  Board, 
11  W.  R.  283,Q.  B.)" 

M  227,  line  17  Jrom  bottom, — add, "  The  application  should  be  made 
upon  the  affidavit  of  the  party  applying :  {Fisher  v.  Hanm, 
11  W.R.842,C.  P.)" 

„  ,,  line  6  from  bottom,— add,  '<  See  also  Bidley  ▼.  Sutton,  1 1  W.  R. 
814,  Exch.*' 

„  286,  line  17  from  top, — add, "  See  extent  of  privileged  communica- 
tions in  the  case  of  an  attorney,  discussed  by  the  Master  of 
the  Rolls  in  Ford  y.  Tennant  (11  W.  R.  324,  Ch.).*' 

252,  line  19  from  top,'-add,  **  Hyde  v.  Graham,  11  W.  R.   119, 
Exch." 


>» 


*» 


»> 


278,  at  foot  add, "  Where  goods  have  been  wrongfully  seized  under 
a  fi.  fa.,  and  are  afterwards  sold  under  an  interpleader  order, 
the  execution  creditor  is  not  liable  for  any  loss  that  may 
accrue  by  such  sale,  or  by  any  proceedings  subsequent  to  the 
interpleader  order:  {Walkers,  Otding,nW.  R.  186,  Exch.)". 

280,  line  16  from  top, — add,  **  Inteipleader  is  not  an  '  action ' 
within  the  meaning  of  the  1  Will.  4,  c.  22,  s.  4:  (In  the 
Matter  qf  the  Mersey  Dock  Board,  11  W.  R.  283,  Q.  B.)" 

290,  foot  note,— add,  "  1854." 

„  320,  line  8  from  top, — add,  "An  action  does  not  lie  upon  a  war- 
rant of  attorney  {Sherborn  v.  Lord  Huntingtower,  1 1  W.  R. 
844) ;  nor  upon  a  judge's  order  {Hookpayton  v.  Bussell,  L.  J. 
23,  Exch.  267)." 

„  893,  line  13  from  top,— add,  "  See  also  Cook  v.  Hopewell  (11  Exch. 
555).  Where  the  defendant,  after  pleading  by  leave  of  a 
jud^,  withdraws  his  plea,  and  pleaids  a  matter  of  defence 
arising  afterwards,  and  the  plaintiff  confesses  such  plea,  the 
plaintiff  is  entitled,  under  the  22nd  and  23rd  Rules  of  Plead- 
ing, Hilary  Term  1853,  to  his  costs  up  to  the  time  of  plead- 
ing such  plea,  although  it  is  neither  pleaded  together  with 
pleas  of  defences  arising  before  the  commencement  of  the 
action,  nor  contains  any  allegation  that  the  matter  of  defence 
arose  after  the  last  pleading:  {Howarth  v.  Broum,  11  W.  R. 
270,  Exch.)" 

„    423,  heading  of  page,— for  "  5  &  6,"  read  "  6  &  7  "  Vict.  c.  82. 

„    425,  heading  qf  page,— for  "  5  &  6,"  read  "  6  fl^  7  "  Vict,  c  82. 
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INTRODUCTION. 

The  ComcoK  Law  Pbocedurb  Acts  of  1852,  1854  and 
I860  are  respectively  founded  on  the  first,  second  and  third 
Reports  of  the  Commissioners,  appointed  in  1850,  to  inquire 
into  the  Process,  Practice  and  System  of  Pleading  of  the 
Superior  Courts  of  Law  at  Westminster. 

For  a  long  time  preyiouslj,  it  was  loudly  asserted  that 
the  proceedings  of  these  Courts  were  unnecessarily  tedious 
and  costly.  It  was  also  a  subject  of  deep  and  general  dis- 
satisfaction that  the  time  of  the  Judges  was  constantly  oc- 
cupied by  fiivolous  arguments  and  discussions  upon  points 
of  merely  technical  interest,  and  altogether  irrelevant  to  the 
merits  of  the  case.  Justice  was  frequently  defeated  at  the 
trial  of  a  cause,  by  reason  of  variances  being  discovered 
between  the  Pleadings  and  the  Evidence ;  or  from  objec- 
tions being  taken  to  the  stamps  upon  documents ;  or  from 
the  want  of  authority  in  the  Judge  to  adjourn  the  trial, 
when  an  unforeseen  difficulty  presented  itself ;  or  from  other 
circumstances,  which,  occasionally  afber  great  trouble  and 
expense  had  been  incurred,  rendered  the  trial  wholly  fruit- 
less to  the  litigants,  and  left  the  question  in  controversy 
between  them  still  undecided. 
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In  their  first  Report,  which  was  presented  in  1851,  the 
Commissioners  accordingly  discussed  all  the  ordinary  steps 
in  an  action,  from  the  issue  of  the  writ  to  the  final  judgment 
of  the  Court  of  Appeal.  They  directed  attention,  as  they 
proceeded,  to  the  defects  of  procedure,  the  abuses  of  pleading, 
and  the  numberless  unnecessary  formalities,  which  pervaded 
every  suit ;  and  they  recommended  the  adoption  of  a  simple 
and  uniform  process  for  commencing  actions,  a  return  to  the 
ancient  system  of  pleading,  and  the  abolition  of  all  the  tech- 
nicalities and  fictions  which  had  previously  exposed  the 
suitor  to  risk  and  expense. 

On  that  Report  was  framed  the  Common  Law  Procedure 
Act  of  1852,  which  was  followed  by  two  sets  of  Rules  issued 
by  the  Judges  in  1853  (R.  G.,  H.  T.,  1853  ;  and  PI.  R., 
T.  T.  1853,  post). 

The  alterations  introduced  by  this  Statute  were  as  sweep- 
ing as  they  have  proved  to  be  effectual.- 

Writ  op  Summons. 

The  form  of  the  writ  of  summons,  by  which  personal 
actions  had,  since  the  statute  2  Will.  TV,  c.  39,  been  com- 
menced, was  simplified,  so  as  to  avoid  the  statement  in  it  of 
the  nature  or  subject  matter  of  the  action,  a  requirement 
which  had  been  found  in  practice  to  be  utterly  useless,  but 
at  the  same  time  to  lead  to  captious  objections  and  to  much 
fruitless  expense  and  delay.  The  ancient  practice  of  issuing 
alias  and  pluries  writs  was  abolished  ;  and  means  were  pro- 
vided for  renewing  those  writs,  which  could  not  be  served 
within  the  time  allowed  for  that  purpose,  instead  of  the  old 
dilatory  and  expensive  process  of  distringas  to  compel  an 
appearance ;  and  thus  the  plaintiff  was  enabled  to  proceed 
with  his  action,  on  satisfying  a  Judge  that  reasonable  efforts 
had  been  made  to  effect  service,  so  that  the  writ  must  have 
come  to  the  knowledge  of  the  defendant.  Outlawry  on  mesne 
process  was  at  the  same  time  abolished ;  and  the  plaintiff  was 
enabled,  if  the  defendant  did  not  enter  an  appearance  to  the 
action,  to  proceed  at  once  to  judgment  and  execution. 

The  enactments  of  the  statute  of  1852  applied  only  to 
personal  actions.    When  all  real  and  mixed  actions  except 
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dower  J  right  of  dower  and  quare  impedit  were  aboliBhed  by 
the  stetnie  3  &  4  Will.  4,  c.  27,  diese  three  were  left  to  be 
commenoed,  as  they  always  had  been,  by  original  writ, 
issaing  under  the  great  seal  out  of  Chancery.  This  in- 
▼olyed  delay  and  expense,  besides  giving  rise  to  needless 
questions  of  form ;  and  as  there  seemed  to'  be  no  reason  why 
the  proceedings  in  real  actions  should  differ  in  this  respect 
from  tliose  in  ordinary  cases,  tlie  Ck>mmis8ioners  recom- 
mended that  dow^,  right  of  dower  and  quare  impedit 
should  be  commenced  by  writ  issuing  out  of  the  Court  of 
Common  Pleas  (^lat  being  the  Court  which  alone  had  juris- 
diction in  these  actions  between  subject  and  subject) ;  that 
all  process  ^^%in  should  be  tested  eiUier  in  or  out  of  term, 
md  be  returnable  immediately  after  execution ;  and  generally 
that  the  proceedings  in  such  suits  should  be  assimilated  to 
those  in  personal  actions  (  Third  Report,  p.  7). 

To  this  recommendation  the  legislature  has  given  effect. 
Ko  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil 
kabety  and  no  plaint  for  free  bench  or  dower  in  the  nature 
of  any  such  writ,  and  no  quare  impedit,  can  henceforth  be 
brought  in  any  Court  whatsoever ;  but  where  any  such 
ftction  would  xow  lie,  it  may  be  commenced  by  a  writ  of 
smmnons  issaing  out  of  the  Common  Pleas,  in  the  same 
mamier  and  form  as  the  writ  of  sunmions  in  an  ordinary 
actioii ;  the  service  of  the  writ,  appearance  of  the  defendant, 
proceedings  in  default  of  appearance,  pleadings,  judgments, 
execution,  and  all  other  proceedings  being  the  same,  as  nearly 
•8  may  be,  as  those  in  ordinary  cases. 

Appeabakce. 

All  actions  in  the  Superior  Courts  of  Common  Law  (with 
M  exception  to  be  mentioned  hereafter)  must  now  therefore 
be  commenced  by  writ  of  summons.  To  the  proceedings  in 
all  of  them,  the  enactments  of  the  statutes  of  1852,  1854, 
and  1860  apply. 

NONJOIKDEB  AND  MISJOINDER  OF  PARTIES. 

After  eflfecting  these  reforms  in  respect  of  process  and 
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appearance,  the  statute  of  1852  provided  a  summary  mode  of 
rectifying  the  nonjoinder  or  misjoinder  of  parties  to  actions. 

It  had  hitherto  been  a  strict  rule  of  law,  that  an  action 
should  be  brought  onlj  in  the  name  of  the  person  or  persons 
in  whom  the  right  to  sue  is  legally  vested.  Accordingly  in 
actions  founded  on  contract,  the  omission  of  a  co-plaintiff,  or 
the  joinder  of  one  who  ought  not  to  have  been  joined,  was 
equally  fatal.  In  actions  arising  from  torts  or  wrongs,  the 
joinder  of  a  party  who  ought  not  to  be  a  plaintiff^  was  for- 
merly fatal ;  the  nonjoinder  of  a  co-plaintiff  could  only  be 
taken  advantage  of  by  a  plea  in  abatement. 

It  is  evident  on  the  other  hand,  that  on  legal  principles 
the  joinder  of  a  defendant  in  an  action  of  contract  who  ought 
not  to  be  joined  should,  unless  remedied,  be  fatal ;  whilst  the 
omission  of  a  defendant  who  ought  to  be  joined  should,  as 
was  always  the  case,  only  be  taken  advantage  of  by  a  plea  in 
abatement.  While  in  actions  arising  from  torts  the  joinder 
of  persons  not  liable  as  defendants  is  of  no  consequence,  as 
the  person  improperly  joined  will  be  entitled  to  an  acquittal; 
the  nonjoinder  of  persons  jointly  liable  is  equally  unimpor- 
tant, as  there  is  no  contribution  among  wrong-doers. 

Such  being  the  state  of  law,  the  statute  of  1852  allowed 
the  misjoinder  or  nonjoinder  of  a  plaintiff  to  be  amended  at 
any  time  in  the  course  of  the  proceedings,  and  also  at  the 
trial,  if  it  appears  to  the  judge  that  injustice  will  not  be  done 
by  so  doing ;  the  omitted  party  consenting  to  be  joined  as  a 
co-plaintiff;  the  party  whose  name  is  to  be  struck  out  also 
consenting,  or  appearing  to  have  been  so  joined  without  his 
consent. 

•  The  misjoinder  or  nonjoinder  of  defendants  in  actions  on 
contract  may  also,  under  the  same  statute,  be  amended  before 
trial ;  and  the  misjoinder  of  defendants  at  the  trial,  on  the 
same  terms. 

But  it  not  unfrequently  happens  that  the  right  to  sue 
arises  in  such  a  manner,  that  it  is  doubtful  in  whom  it  is 
vested.  In  such  cases  great  hardship  and  difficulty  have 
hitherto  been  imposed  upon  the  person  really  interested  as 
plaintiff  who  could  sue,  as  we  have  seen,  only  in  the  name 
of  the  person  in  whom  the  right  was  legally  vested.    The 
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eSsct  WBS  that  a  mistake  as  to  the  proper  person  to  sue  in- 
Tolred  an  expensive  defeat,  as  the  result  of  a  judgment  hy 
wbicfa  the  right  was  pronounced  to  exist,  but  to  be  vested 
in  a  person  not  a  party  to  the  action ;  although  this  person 
might  in  fact  be  a  trustee  for,  or  otherwise  in  the  same  inte- 
rest with^  the  plaintiff,  and  who  would  have  consented,  had 
the  law  allowed  it,  to  be  joined  as  a  party.  It  b  not  likely 
that  parties  will  ever  be  joined  as  plaintiffs  in  an  action  who 
have  no  interest  in  the  matter ;  and  the  Common  Law  Com- 
missioners accordingly  recommended  that  plaintifis  should 
be  entrusted  with  the  right  to  bring  their  actions  in  the 
names  of  ail  the  persons  in  whom  the  legal  right  might  be 
supposed  to  exist,  leaving  it  to  the  court  to  give  judgment 
in  favour  of  the  person  or  persons  who  might  be  found  to  be 
entitled  to  recover  (  Third  Report^  p.  6). 

The  l^islature  has  given  effect  to  this  suggestion  by 
enacting,  diat,  henceforth,  the  joinder  of  too  many  plaintiffs 
shall  not  be  fatal ;  and  by  allowing  every  action  to  be  brought 
in  the  names  of  all  the  persons  in  whom  the  legal  right  is 
supposed  to  exist.  Judgment  must  of  course  be  given  in 
&vour  of  the  plaintiff  by  whom  the  action  is  brought,  or  of 
such  one  or  more  of  them  as  shall  be  held  entitled  to  recover. 
But  the  defendant,  though  unsuccessful,  will,  nevertheless, 
be  entitled  to  the  costs  sustained  by  him,  so  far  as  occasioned 
bj  the  joining  of  any  person  or  persons  in  whose  favour 
judgment  is  not  given,  unless  it  is  otherwise  ordered  by  the 
court  or  by  a  judge.  Upon  the  trial,  the  defendant  may 
also  have  the  benefit  of  any  set-off  he  has  pleaded,  by  proving 
either  that  all  the  parties  named  as  plaintiff  are  indebted  to 
him,  notwithstanding  that  one  or  more  of  such  plaintiffs  was 
or  were  improperly  joined,  or  that  the  plaintiff  or  plaintifis 
who  establish  his  or  their  right,  is  or  are  indebted  to  him. 
It  is  specially  provided  that  no  other  action  shall  afterwards 
be  brought  against  the  defendant  by  any  person  so  joined  as 
pbdntif^  in  respect  of  the  same  cause  of  action  (Com.  Law 
Proc.  Act,  1860,  ss.  19,  20,  21). 

The  old  rule,  requiring  an  action  to  be  brought  in  the  name 
only  of  the  person  in  whom  the  right  of  action  is  vested, 
has  thus  been  abrogated.  This  reform,  which  is  now  effected 
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in  all  actions,  has  been  in  operation  since  1852,  in  the  actioift. 
of  ejectment. 

Special  Case  without  Pleadings. 

The  statute  of  1852,  having  provided  for  the  amendment 
of  defects  arising  fix>m  the  nonjoinder  and  misjoinder  oF 
parties  to  actions,  next  gave  the  litigants  an  opportunity  oT 
bringing  the  questions  in  dispute  between  them  directly 
before  the  proper  tribunal  for  their  determination.  It  effected 
this  by  enabling  them  to  dispense  with  pleadings  altogedier, 
and  to  state  disputed  questions  of  fact^  in  an  issue,  for  trial 
by  a  jury ;  and  disputed  questions  of  law  in  a  special  case, 
for  the  opinion  of  the  court.  It  also  permitted  the  parties 
to  make  a  preliminary  agreement  as  to  the  amount  due  to  the 
plaintiff*,  if  the  suit  involved  a  money  demand,  and  as  to  the 
costs  of  the  action,  judgment  being  entered  up  according  to 
that  agreement  or  otherwise,  according  to  the  result  of  the 
case.  But  these  provisions  have  not  been  as  much  used  as 
they  should  have  been ;  that  for  the  trial  of  disputed  facta, 
perhaps  not  at  all. 

CoMPULSOBT  Reference. 

The  statute  of  1852  did  not,  however,  deal  with  a  large 
class  of  cases,  in  which  pleadings  are  perfectly  unnecessary, 
but  in  which  an  agreement  between  the  parties  is  ordinarily 
out  of  the  question ;  namely,  those  actions,  in  which  arise 
complicated  questions  of  account,  and  in  which  figures  and 
vouchers  must  be  referred  to.  With  such  cases  a  jury  is 
quite  unable  to  grapple ;  and  when  they  come  on  for  trial, 
they  are  invariably  referred  to  arbitration.  In  order  to  get 
rid  of  the  delay  and  expense  of  preparing  for  a  trial,  that  all 
who  are  professionally  concerned  know  can  never  take  place, 
provisions  were  inserted  in  the  statute  of  1854  enabling  the 
court  or  a  judge,  at  any  time  after  the  issue  of  the  writ,  if  it 
be  made  to  appear  by  either  party  that  the  matter  in  dis- 
pute consists,  wholly  or  in  part,  of  matters  of  mere  account, 
either  to  decide  such  matter  in  a  summary  manner,  or  to 
order  that  it  be  referred,  either  wholly  or  in  part,  to  an  arbi- 
trator appointed  by  the  parties,  or  to  an  officer  of  the  court; 
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the  decision  of  the  court  or  the  order  of  the  jodge,  if  the 
matter  shoald  be  disposed  of  summarilj  hj  either,  or  the 
award  or  certificate  of  the  referee,  being  enforceable  bj  the 
same  process  as  a  finding  of  a  jury  npon  the  matter  referred. 

• 

Arbitratiom. 

While  confisrring  this  extensive  power  on  the  jndges  of 
tiie  saperior  courts,  the  legislature  introduced  in  this  place 
sereral  important  amendments  in  tiie  law  of  arbitration 
generally.  Power  was  given  to  the  courts  to  stay  proceed- 
ings, whenever  a  per^n,  having  agreed  that  any  then  exist- 
ing or  future  differences  should  be  referred,  nevertheless 
commenced  ui  action  in  respect  of  the  matters  which  were 
to  ferm  ihe  subject  of  arbitration :  if  one  of  the  parties  fiuled 
to  appoint  an  arbitrator  or  an  umpire,  the  other  was  enabled 
to  do  so ;  if  arbitrators  or  umpires  refused  to  act,  others 
might  be  appointed ;  the  powers  of  arbitrators  and  umpires 
were  enlarged ;  and  better  provision  was  made  for  enforcing 
tiieir  awards. 

PLEABIKeS. 

If  the  parties  cannot  agree  <m  an  issue  or  a  special  case, 
and  tibe  differences  are  not  made  the  subject  of  a  reference, 
tiiere  remains  but  one  me^iod  of  ascertaining  the  matters 
really  in  controversy  between  them,  so  that  all  discussion 
and  inquiry  may  be  avoided  on  those  which  are  not.  To 
accomplish  this  object,  the  plaintiff  first  states  the  facts  con- 
Btitnting  his  cause  of  action ;  the  defendant,  in  answering, 
18  compelled  either  to  deny  the  feets  alleged  by  the  plaintiff 
tedmically  to  traverse^ — or,  confessing  them,  to  avoid  their 
efeet  by  asserting  fredi  facts,  that  is  to  say,  to  pUad  in  am" 
ftMsion  and  avoidance;  or,  still  admitdng  the  fects  alleged 
hf  tiie  plaintiff  to  deny  the  legal  effect  contended  for  by 
him,  in  other  words  to  demur.  The  plaintiff  if  the  defend- 
ant asserts  fresh  hcts,  replies  according  to  the  same  rule. 
So,  if  necessary,  the  defendant  rejcins ;  and  thus  the  par- 
ties proceed,  tall  some  fact  is  asserted  on  the  one  side  and 
denied  on  the  other,  or  some  proposition  of  law  is  affirmed 
en  tiie  one  side  and  denied  on  the  other ;  the  questions  thus 
nifled  being  issues  either  of  fact  or  of  law ;  each,  from  its 


XU  INTBODUCTIOir, 

very  nature,  being  kept  quite  distinct  in  the  process  of  elimi- 
nation ;  and  each  also  from  its  very  nature  being  referred  to 
the  proper  tribunal  for  its  determination. 

On  this  system  oi  pleading^  as  ancient  as  the  law  oF* 
England,  and  so  simple  and  sound  in  principle,  numerous 
defects  and  abuses  had  nevertheless  been  engrafted,  which^ 
in  the  opinion  of  many,  went  far  to  destroy  its  utility. 
What  these  were,  it  would  be  out  of  place  to  enumerate 
here,  as  they  have  been  effectually  swept  away  by  the  statute 
of  1852,  and  are  now  only  remembered  as  things  of  the  i>ast. 

Equitable  Defences* 

But  while  that  statute  carefully  preserved  all  that  was 
valuable  in  our  system  of  pleading,  it  did  not  attempt  to 
deal  in  any  way  with  those  cases  in  which  courts  of  law 
and  courts  of  equity  applied  different  rules  of  right  and 
wrong  to  the  same  subject-matter ;  the  most  glaring  instance 
of  which  occurred  when  a  court  of  law  was  obliged  to  hold 
untenable  a  defence  which  a  court  of  equity  considered 
valid ;  the  former  being  obliged  to  give  a  judgment  in  favour 
of  a  party,  which  the  latter  immediately  resti^ained  him 
from  enforcing.  To  these  cases  the  Commissioners  drew 
attention  in  their  second  Beport,  recommending  that  the 
common  law  courts  should  be  empowered  to  receive  equit- 
able defences  by  way  of  plea  in  every  case  in  which  the 
party  pleading  them  would  be  entitled  to  relief  in  equity ; 
and  that,  in  cases  where  such  relief  in  a  court  of  equity 
would  be  conditional  or  discretionary,  the  courts  of  law 
should  have  power  to  give,  in  a  summary  way,  the  same 
relief  against  actions  pending  therein,  as  might  be  obtained 
by  resorting  to  Chancery,  The  legislature  has  not,  however, 
seen  fit  as  yet  to  intrust  the  judges  of  the  courts  of  law 
with  the  jurisdiction  that  is  alone  requisite  to  enable  them 
to  do  complete  justice  to  their  suitors,  and  to  save  them  the 
wholly  unnecessary  and  wasteful  expense  of  resorting  to 
the  Courts  of  Chancery  for  that  relief,  which  the  judges 
and  officers  of  the  Courts  of  Common  Law  are  iuUy  as  com- 
petent to  afford ;  but  by  the  statute  of  1854  an  extensive 
equitable  jurisdiction  was  nevertheless  entrusted  to  them ; 
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die  defendant  (or  plaintiff  in  replevin)  being  enabled,  in  anj 
ease  in  which  he  would  be  entitled  to  relief  against  a  judg- 
ment on  equitable  grounds,  to  plead  the  &ct8  which  entitle 
Imn  to  such  relief  by  waj  of  defence,  and  the  plaintiff  being 
in  Hke  manner  enabled  to  replj  the  &ct8  which  would  in 
equity  avoid  the  plea. 

Injunction. 

Another  branch  of  equitable  jurisdiction  which  has  been 
doled  out  to  the  Courts  of  Common  Law,  and  which  it  maj 
be  useful  to  mention  in  this  place,  relates  to  the  issue  of 
writs  of  injunction. 

In  their  second  Report,  the  Commissioners  pointed  out  that 
tiie  ordinary  scope  of  the  remedy  afforded  by  courts  of  law 
is  to  give  compensation  or  redress  for  injuries  which  have 
been  actually  sustained.  These  courts  in  general  afford  no 
means  for  preventing  their  commission.  The  courts  of  equity, 
on  the  other  hand,  by  way  of  injunction,  extend  their  pro- 
tection not  only  to  equitable  rights,  but  to  those  also  for  the 
wtnal  violation  of  which  damages  may  be  recovered  at  law. 
They  interfere,  in  short,  in  every  case  in  which,  if  the  de- 
fendant were  suffered  to  proceed  in  the  commission  of  the 
injury,  there  would  be  no  adequate  remedy  at  law. 

There  can  be  no  good  reason  why  courts  of  law  should 
not  restrain  violations  of  legal  rights  in  the  cases  in  which 
^  injunction  might  issue  for  that  purpose  from  a  court  of 
^nity.  And  it  is  accordingly  suggested  in  the  Report, 
^t  a  party  injured  should  not  only  be  entitled  to  maintain 
to  action ;  but  that  he  should  be  permitted  to  claim  the  pro- 
hibition of  a  wrongful  act  commenced  or  threatened,  either 
separately  or  together  with  a  claim  for  damages  for  any 
injniy  he  may  have  already  sustained. 

Parliament  wiUiheld  from  the  Courts  of  Law  the  powers 
'vith  which  it  was  recommended  they  should  be  entrusted. 
The  Procedure  Act  of  1854  only  enables  a  plaintiff  in  all 
cases  of  breach  of  contract  or  other  injury,  where  he  is 
entitled  to  maintain,  and  has  brought  an  action,  to  claim  an 
injunction  against  the  repetition  or  continuance  of  such 
breach  of  contract  or  other  injury,  or  the  committal  of  any 
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breach  of  contract  or  other  injury  of  a  like  kind»  arising  oat 
of  the  same  contract,  or  relating  to  the  same  property  or 
right. 

*^  It  is  necessary  therefore,  as  the  law  at  present  stands, 
*'  to  wait  until  a  wrongAil  act  has  actually  been  conunenoed, 
*^  so  that  an  action  for  damages  may  be  maintained,  before 
"  application  can  be  made  for  an  injunction  to  a  Court  of 
*'  Common  Law,  whereas  the  danger  of  such  an  injury  is 
"  enough  to  found  the  jurisdiction  of  the  Court  of  Chancery. 
'^  This  seems  unreasonable,  when  it  is  considered  that  the 
**  right  threatened  to  be  violated  exists  at  the  Common  Law, 
"  and  that,  in  case  of  actual  injury,  redress  is  given  in  a 
*^  Common  Law  Court,  and  not  in  the  Court  of  Chancery, 
*^  and  that,  after  the  wrong  has  actually  commenced,  an  in- 
'*  junction  may  be  obtained  in  a  Common  Law  Court  against 
'^  its  repetition  or  continuance,  or  the  committal  of  an  injary 
'^  of  a  like  kind ;  and  yet  that,  in  case  of  threatened  and 
"  impending  injury  to  a  similar  right,  it  is  necessary  to  resort 
"  to  the  Court  of  Chancery."  (Third  Report,  p.  I.)  The 
legislature  has  not  acted  upon  this  unanswerable  reasoning.* 
It  has,  however,  on  the  other  hand,  enabled  the  Courts  of 
Equity  to  award  damages,  and  to  assess  them  by  a  jury! 
(21  &  22  Yict.  c.  27.)  Parliament  has  thus,  in  cases  origi- 
nally of  l^al  cognizance,  granted  to  the  Court  of  Chancery 
what  it  has  refused  to  the  Courts  of  Law,  namely,  that  power 
which  every  court  ought  to  possess  within  itself^  of  admi* 
nistering  complete  justice  within  its  jurisdiction. 

The  writ  of  injunction  is  to  be  claimed  by  indorsement  on 
the  writ,  and  again  in  the  declaration ;  but  it  may  be  applied 
for  at  any  time  after  writ  ex  parte,  and  granted  or  declined 
upon  such  terms  as  may  seem  reasonable  and  just. 

Before  leaving  the  subject  of  pleading,  it  may  be  observed 
that  the  defendant  in  an  action  on  a  bond  or  in  detinue^  and 


*  See  also  the  masterly  memorial  of  the  Common  Law  Commisaionen 
(Cockburn,  C.  J.,  Martin,  B.,  and  Bramwell,  B.)  addressed  to  the  Lord 
Chancellor  in  answer  to  some  curious  obserratioiis  officioudy  made  upon 
their  Srd  Report  by  die  Vice-CbanoeUon. 
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(be  pkintiff  in  replevin  (in  answer  to  an  ayowry),  are  by  the 
stttate  of  1860  enabled  to  pay  money  into  court,  the  advan- 
tages of  which  coarse  will  be  explained  under  the  sections 
whidi  ccmftr  this  privilege. 

The  Bills  of  Exchakge  Act,  1865. 

The  amendments  introduced  into  our  system  of  pleading 
by  the  Common  Law  Procedure  Act  of  1852  did  nothing  to 
prerent  fiivolous  or  vexatious  defences  being  set-up  and 
persisted  in  against  a  just  claim  merely  for  the  sake  of  delay. 
Eveiy  defendant  might,  and  in  most  cases  may  still,  enter 
in  appearance  in  any  action  against  him,  and  plead  non- 
liabOl^,  thus  compelling  the  plaintiff  to  proceed  in  the  ordi- 
nazy  coarse  to  trial,  verdict,  judgment  and  execution.  The 
extent  to  which  this  system  of  false  pleading  was  carried 
m  the  case  of  Bills  of  Exchange  and  Promissory  Notes  led  to 
complaints  by  the  class  of  persons  who  are  ordinarOy  holders 
of  bills,  and  who  loudly  contended  that  they  ought  to  be  con- 
stiteted  a  privileged  class  of  creditors,  and  were  so  fortunate 
IS  to  get  their  chum  admitted.  ''  The  Bills  of  Exchange  Act, 
1865,"  was  accordingly  passed  ;  and  its  chief  feature  is  that 
the  defendant,  in  an  action  brought  under  that  statute,  which 
is  OQmmenced  by  a  writ  in  a  form  peculiar  to  itself,  must 
ei^  bring  the  amount  claimed  into  court,  or  obtain  the 
leave  of  a  judge  to  appear  before  he  can  be  allowed  to  do  so. 
This  leave  he  can  only  obtain  by  setting  out  the  nature  of  his 
defence  in  an  affidavit,  so  that  the  judge  may  form  an  opinion 
not  oniy  as  to  its  validity  in  point  of  law,  but  also  as  to  its  b&na 
fdet  in  point  of  &ct.  Where  leave  is  refused  there  can  be 
no  {heading,  and  judgment  follows  as  in  the  case  of  default 
ofsppearance. 

Joinder  of  Actions. 

Connected  with  the  subject  of  pleading,  one  other  amend- 
iBent  efiected  by  the  statute  of  1852  may  be  mentioned,  that 
i^ela^  to  the  joinder  of  different  causes  of  action. 

The  forms  of  action  hitherto  in  general  use,  and  still  re- 
^<)gnized  under  the  provisions  of  various  acts  of  parliament, 
especially  the  Statutes  of  Limitations,  are, — Assumpsit, 
I^t,  Covenant,  Detinue,  Trespass,  and  Case. 
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It  was  a  strict  rule  of  law  that  no  two  of  these  fbitns 
should  be  joined  in  one  action  (except  that  debt  might  be 
joined  with  detinue,  and  case  with  trover),  so  that  a  claim 
against  a  tenant  for  breach  of  a  covenant  to  repair  in  a  lease 
under  seal,  and  a  further  claim  against  him  for  non-repair  oF 
another  house  let  by  agreement  not  under  seal,  must  have 
formed  the  subject  of  two  actions,  one  of  covenant  and  tke 
other  of  assumpsit.    Illustrations  of  the  operation  of  the 
rule  might  easily  be  multiplied. 

It  was  unreasonable  that  a  plaintiff  should  be  compelled 
to  bring  two  actions,  when  the  different  causes  of  complaint 
might,  without  inconvenience,  be  combined  in  one  pro- 
ceeding, as  when  he  had  one  claim  on  a  bond  and  another  on 
a  bill  of  exchange,  or  sought  redress  for  slander  and  assault 
against  the  same  person.     The  rule  was  therefore  altered  in 
1852,  and,  except  in  real  actions,  and  actions  begun  by  writ 
of  summons  issued  under   the  Bills  of  Exchange  Act,  a 
plaintiff  may  now  join  in  one  and  the  same  action  all  his 
causes  of  complaint.     To  prevent  any  inconvenience  which, 
in  particular  cases,  might  ensue  from  a  joint  trial  of  several 
causes  of  action,  the  court  has  power  to  prevent  the  trial  of 
different  causes  of  action  together,  if  such  trial  would  be 
inexpedient ;    and  in  such  cases  to  direct  separate  trials. 
Replevin  and  ejectment,  however,  cannot  be  joined  together, 
nor  with  any  other  form  of  action. 

Jury  Process. 
Having  provided  one  uniform  process  for  commencing 
personal  actions,  and  having  restored  our  system  of  pleading 
to  its  ancient  simplicity,  the  statute  of  1852,  upon  which,  it 
may  be  observed  in  passing,  all  succeeding  improvements  are 
to  be  grafted,  next  dealt  with  the  procedure  of  the  courts 
preliminary  to  trial.  It  abolished  some  needless  formalities 
connected  with  the  entry  of  causes  for  trial,  substituted  for 
writs  of  distringas  and  habeas  corpora  juratorum  a  simple 
precept  directing  the  attendance  of  the  jury ;  and  provided 
an  inexpensive  method  of  obtaining  a  special  jury,  by  notice 
to  the  sheriff.  None  of  these  amendments  call  for  any 
special  remark.    We  come,  therefore,  at  once  to  the  im« 
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portiDt  altemtioiig  introdneed  bj  fhe  statute  of  1854,  with 
reference  to  the  trial  c^  canses  generallj. 

Trial. 

In  their  Second  Report,  the  Commissioners  expressed 
iheir  opinion,  that,  in  a  large  class  of  cases,  the  intervention 
cf  a  jory,  from  its  inability  to  deal  effectively  with  them, 
w&g  xnmecessary,  and,  in  other  cases,  mischievous.  Under 
the  first  head  may  be  classed  those  cases,  in  which  the  ques- 
tion tarns  on  the  l^al  effect  of  evidence  or  of  undisputed 
Acts,  and  in  which  the  verdict  of  the  jury  necessarily  depends 
<m  the  direction  of  the  judge.  Within  the  second  category 
Ms  those  cases  which,  when  brought  before  the  jury,  it  is 
fonnd  netiessary  to  submit  to  arbitration ;  and  these,  as  we 
hare  already  seen,  the  statute  of  1864  enables  the  judges  to 
refer,  on  the  application  of  either  party,  at  any  time  after 
the  issue  of  the  writ. 

With  regard  to  that  class  of  cases,  in  which  the  jury  may 
advantageously  be  dispensed  with,  the  Commissioners  very 
properly  hesitated  to  recommend  that  trial  by  jury  should 
be  enperseded,  except  in  cases  of  mere  account,  unless  the 
parties  themselves  preferred  that  their  cause  should  be  tried 
hj  a  judge  alone ;  and  the  legislature  has  adopted  this  sug- 
gestion. 

Trlal  by  a  Judge  without  a  Jury. 

Trial  by  jury,  accordingly,  continues  to  be  the  rule ;  but 
'  the  jury  may  in  some  cases  be  dispensed  with  by  the  parties, 
who  may  leave  the  decision  of  any  issue  of  &ct  to  the  court, 
^  to  a  judge,  provided  the  court  or  a  judge,  in  their  or  his 
^ttcretion,  think  fit  to  allow  them  to  do  so.  If  allowed,  the 
)ti6W6  of  &ct  may  then  be  tried  and  determined,  and  damages 
««e88ed  where  necessary  by  any  judge  who  might  otherwise 
We  presided  at  the  trial  Uiereof  by  a  jury.  The  proceed- 
ings npon  and  after  the  trial  are  the  same  as  in  the  case  of 
atrial l^  jury ;  the  verdict  of  the  judge  being  of  the  same 
^t  as  the  verdict  of  a  jury,  but  differing  from  it  in  one 
^^spect,  viz.,  that  it  cannot  be  questioned  on  the  ground  of 
^^  against  the  weight  of  the  evidence. 
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The  first  innoyation,  therefore,  is  the  substitution  whiclt 
is  now  permitted,  of  a  trial  by  &judgey  instead  of  a  trial  l>jr 
jury.  The  second  relates  to  the  proceedings  at  the  triAl 
itself. 

Speeches  op  Counsel. 

Formerly,  on  the  trial  of  issues  of  fact,  the  party  on  whom 
lay  the  burden  of  making  out  the  affirmative,  stated  the  case 
to  the  jury,  and  then  adduced  evidence  in  support  of  it. 
The  opposite  party  next  addressed  the  jury;  and  then  called 
his  evidence,  if  he  had  any ;  in  which  case  the  counsel  for 
the  party  who  commenced  had  the  right  of  replying  generally 
on  the  whole  case.     The  party  who  began  had  thus  the  first 
word,  and,  if  any  evidence  was  called  by  the  other  side,  he 
had  also  the  last.     Now  it  oflen  happens,  that  evidence  does 
not  turn  out  as  previously  anticipated ;  new  facts  come  out^ 
or  really  unexceptionable  witnesses  are  damaged  in  cross- 
examination.     The  case  may  be  not  less  good,  the  witnesses 
not  less  entitled  to  credit,  if  an  opportunity  be  afforded  for 
explanation;    but  until  the  practice  in  this  respect  was 
altered,  no  summing  up  of  evidence  was  allowed;  and  as 
the  Commissioners  pointed  out  (Second  Eeporty  p.  9),  "  after 
"  the  case  of  the  party  who  began  was  closed,  the  party  who 
'^  came  second  might,  without  calling  witnesses  who  could 
"  afford  further  information,  rely  upon  the  adroitness  of  his 
"  counsel,  and  take,  unchecked  by  the  fear  of  a  reply,  advan- 
*^  tage  of  every  discrepancy  between  the  statement  and  the 
'^  proof,  of  every  ground  for  assailing  the  character  and 
"  veracity  of  the  witnesses,  and  fi'equently  produced  an  im- 
^^  pression  inconsistent  with  the  justice  of  the  case,  and 
"  which  the  observations  of  the  judge  did  not  always  suc- 
<<  ceed  in  removing."     The  inconvenience  and  injustice  of 
this  system  had  long  been  felt  and  complained  of,  and  be- 
coming, if  possible,  more  grievous,  when  the  parties  to  a 
suit  became  competent  witnesses,  the  practice  was  at  last 
altered  by  the  statute  of  1854,  which  permits  the  party  who 
begins,  in  the  event  of  his  opponent  not  announcing  at  the 
close  of  the  case  of  the  party  who  begins,  his  intention  to 
adduce  evidence,  to  address  the  jury  a  second  time  for  the 
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pirpose  of  smnming  up  his  evidence.  The  other  partj  is 
m  like  maimer  allowed  to  open  his  case,  and  to  sum  up  his 
fifidexkce  (if  any);  the  right  of  replying  being  the  same  as 
fimerlj. 

Abjoubnhekt  of  Trial. 

The  third  alteration  in  the  practice  at  Nisi  Prius,  intro- 
duoed  by  the  statute  of  1854,  is  the  removal  of  one  great 
disadTintage  that  was  previously  attendant  on  a  trial  by 
jmy;  viz.,  the  necessity  of  proceeding  continuously  with  it 
tQl  a  verdict  was  given,  although  circumstances  occurred 
which  rendered  an  adjournment  desirable.  A  party  may 
be  taken  by  surprise  by  his  opponent's  case,  or  a  witness,  or 
ft  doeoment  may  quite  unexpectedly  become  necessary,  and 
not  be  forthcoming.  In  such  a  case  he  was  formerly  obliged 
to  sabmit  to  a  nonsuit,  or  a  verdict  against  him  as  the  case 
Bu^t  be,  although  a  new  trial  would  afterwards  be  granted 
fthnoflt  as  a  matter  of  course ;  and  thus  unnecessary  expense 
md  delay  was  often  incurred,  when  an  adjournment  for  a 
6w  hours'  time  would  have  enabled  the  deficient  matter  to 
to  be  supplied.  This  has  been  remedied,  the  judge  having 
Mw  power  at  the  trial  of  any  cause  to  order,  when  he  may 
deem  it  right  for  the  purposes  of  justice,  an  adjournment  for 
mdi  time,  and  subject  to  such  terms  and  conditions  as  to  costs 
and  otherwise,  as  he  may  think  fit« 

Evidence. 

Closely  connected  with  the  subject  of  trial,  is  that  of 
Evidence ;  and  as  the  enactments  of  the  Common  Law  Pro- 
eedare  Act  of  1854,  effect  most  important  alterations  in  the 
niles  reladng  to  the  examination  of  witnesses,  and  extendi 
bf  die  express  provision  of  the  statute,  to  evert/  court  of 
*M  judicature  in  England^  they  are  very  fully  discussed 
in  the  notes  appended  to  the  statute  itself. 

Discovert. 
A  similar  method  of  examination  is  pursued  with  refer- 
sooe  to  the  auxiliary  power  to  compel  discovery,  in  aid  of 

c2 
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an  action  or  defence  at  law;  which,  until  1854,  was  only  to 
be  had  by  the  tedious  and  costly  process  of  a  bill  in  ChjLn- 
eery ;  but  since  the  Procedure  Act  of  that  year  has  been 
promptly  and  inexpensively  obtained  at  Judges'  Chambers. 

Proceedikgs  after  Trial. 

The  jury  are  bound,  on  a  question  compounded  of  law  and 
fact,  to  take  the  law  from  the  judge  ;  but  if  unable  to  come 
to  a  satisfactory  conclusion,  they  may  find  the  fiicts  in  a 
special  verdict,  leaving  the  application  of  the  law  to  be 
made  by  the  court.  Upon  the  judgment  of  the  court  on  a 
special  verdict,  error  could  always  be  brought,  because  die 
error  appeared  upon  the  record. 

Another  course  which  was  sometimes  resorted  to  when 
the  facts  were  agreed  upon,  was  to  allow  a  verdict  to  be 
found  for  the  plaintiff  subject  to  a  special  case,  a  mode  oF 
proceeding  found  so  convenient  in  practice  that  the  3  &  4 
Will.  4,  c.  42,  s.  25,  enabled  the  parties  to  state  a  special 
case  immediately  after  issue  joined,  and  the  Procedure  Act 
of  1852,  after  writ  issued.     Until  the  statute  of  1854,  how- 
ever, the  judgment  of  the  court  on  a  special  case,  unlike  the 
judgment  on  a  special  verdict,  could  not  be  taken  to  a  Court 
of  Error,  because  no  error  appeared  on  the  record ;  and  this, 
notwithstanding  it  was  only  in  disputes  of  some  moment, 
and  upon  questions  of  legal  difficulty,  that  a  special  case 
was  ever  resorted  to.    A  special  case  is  now  on  the  same 
footing  as  a  special  verdict,  except  where  the  parties  agree 
to  be  bound  by  the  decision  of  the  court,  and  special  verdicts 
with  their  technical  difficulties  are  happily  becoming  ob- 
solete. 

The  facts  of  the  case  being  ascertained,  the  judge  fre- 
quently directs  a  nonsuit  or  a  verdict ;  and,  with  a  view  of 
avoiding  a  new  trial,  reserves  leave  to  the  party  against 
whom  he  has  ruled,  to  move  the  court  to  set  aside  the 
nonsuit  or  the  verdict,  as  the  case  may  be,  and  to  enter  a 
verdict  or  nonsuit  in  his  &vour. 

In  the  event  of  the  improper  rejection  or  admission  of 
evidence,  or  of  erroneous  direction  in  point  of  law,  the 
party  whose  evidence  is  rejected,  or  who  objects  to  the 
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•dmiaBion  of  the  evidence  received  bj  the  judge,  or  to  his 
direedon  in  point  of  law,  may  either  tender  a  bill  of  ex- 
ceptions at  the  tirial,  or  afterwards  apply  for  a  new  trial. 
One  diffisrence  between  the  proceeding  by  a  bill  of  excep- 
tuns,  and  that  by  a  motion  for  a  new  tirial,  is,  that,  upon 
a  IhU  of  exceptions,  the  appeal  is  at  once  to  the  Court  of 
Error,  the  court  ont  of  which  the  record  issued  being  en- 
tirely passed  over ;  while  on  a  motion  for  a  new  trial,  the 
ap^cation  is  to  the  court  of  original  jurisdiction.    But,  as 
in  the  latter  case,  as  well  as  in  that  of  a  special  case  already 
referred  to,  no  error  appears  on  the  record,  the  decision  of 
the  oonrt  on  a  motion  to  enter  a  verdict,  or  nonsuit,  or  for  a 
new  trial,  was  formerly  final ;  and  thus,  although  the  most 
important  and  difficult  questions  of  law  are  frequently  raised 
Vfoa  snch  motions,  the  result  was,  that  if  the  court  erro- 
ikeoaaly  upheld  the  ruling  of  the  judge  at  the  trial,  the  losing 
party  was  without  redress.    This  has  also  been  remedied  by 
the  statute  of  1854 ;  and  now  when  leave  has  been  reserved 
to  move  to  enter  a  verdict  or  nonsuit,  and  the  rule  to  show 
cause  is  refiised,  or  if  granted  is  then  discharged  or  made 
absolute,  the  party  decided  against  may  appeal ;  and  in  like 
Bianner,  on  a  motion  for  a  new  trial,  the  unsuccessful  party 
lusy  appeal,  provided  any  one  of  the  judges  dissent  from  the 
nde  being  refused,  or,  when  granted,  being  discharged  or 
loade  absolute,  as  the  case  may  be,  or,  provided  the  court  in 
its  discretion  think  fit  that  an  appeal  should  be  allowed. 

Bills  of  Elxception  are  in  consequence  now  but  seldom 
resorted  to. 

On  the  verdict,  or  nonsuit,  sooner  or  later  follows  the 

JUDOMEKT ; 

but,  except  in  providing  that  in  all  actions  for  debts  or 
HqQidated  demands,  the  judgment  should  be  final  in  the  first 
instance,  and  not  interlocutory ;  and  that  where  the  plaintiff 
recovers  a  sum  of  money,  the  amount  shall  be  awarded  to 
bim  without  any  distinctions  as  to  the  sum  recovered  being 
a  debt  or  damages :  the  statute  of  1852  made  no  alterations 
of  any  importance  in  the  practice  of  the  courts^ 

cd 
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It  abolished  however  the  rule  to  compute ;  and,  in 
where  damages  are  substantiallj  a  matter  of  calculation, 
authorized,  in  lieu  of  a  writ  of  inquiry,  a  reference  to  the 
master  to  assess  them. 

Tlie  statute  however  greatly  improved  the  procedure  for 
the 

Revival  of  Judquents. 

Formerlj,  when  a  writ  of  execution  was  not  issued  witliiii 
a  year  and  a  day  after  judgment,  the  judgmoit  was  pre- 
sumed to  be  satisfied,  and  it  became  necessary  to  revive  it 
by  writ  of  scire  faciaSy  Tdiich  was  directed  to  the  sheriff  of 
the  county  in  which  the  venue  of  the  action  had  been  laid, 
and  by  him  served  on  the  defendant.    If  the  defendant 
appeared,  proceedings  took  place,  to  determine  whether  or 
not  he  remained  liable;  if  he  did  not  appear,  judgment 
might  be  signed.    A  similar  proceeding  was  resorted  to, 
where,  between  judgment  and  execution,  there  had  been  a 
change,  by  death  or  otherwise,  of  the  parties  by  or  against 
whom  execution  was  to  be  issued. 

This  was  a  tedious  form,  in  cases  where  the  tax^t  to  be 
established  was  of  so  simple  a  character  that  it  might  be 
decided  without  the  expense  and  delay  of  a  regular  action. 
In  scire  facias,  too,  the  writ  was  directed  to  the  sheriff,  and 
not  to  the  party  whose  appearance  was  required,  and  was 
tested  and  returnable  in  term ;  so  that  if  a  judgment  creditor 
died  on  the  16th  of  June,  his  representative  was  unable  to 
compel  the  judgment  debtor  to  answer  a  scire  facias  before 
November  following,  although  the  only  fact  to  be  established, 
to  entitle  the  representative  to  execution,  was  the  probate  of 
the  will,  or  letters  of  administration  of  the  effects  of  the 
deceased,  documents  which  prove  themselves  by  mere  pro- 
duction in  any  court.  A  simple  method  of  proceeding  was 
accordingly  provided;  and,  by  analogy  to  the  Statute  of 
Limitations,  six  years  was  made  the  period  wi<iiin  which 
execution  may  issue  upon  a  judgment  without  revival. 
When  revival  is  necessary,  the  party  alleging  himself  to  be 
entitled  to  execution,  may  either  sue  out  a  "writ  of  revivor," 
or  apply  for  leave  to  enter  a  suggestion  upon  the  roll,  and  to 
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i«ie  execation  therenpoD.  If  the  suggestion  is  idlowed, 
execution  may  issue ;  otherwise  the  partj  must  proceed  bj 
writ  of  rerlYor,  or  action,  upon  the  judgment. 

If  he  proceeds  by  writ,  it  is  to  be  directed  to  the  pftrty, 
aid  he  is  called  upon  to  show  cause  why  execution  should 
Mt  be  awarded  against  him ;  it  is  to  be  tested  on  the  day 
of  its  issuing,  may  be  served  in  any  county,  and  may  be 
otherwise  proceeded  upon  as  a  writ  of  summons  in  an  ordi- 
mry  action. 

Abatement  of  Actions. 

The  proceedings  by  writ  of  revivor  are  applicable  to  those 
osn,  in  which,  by  reascm  either  of  lapse  of  time,  or  of  a 
change  by  death,  or  otherwise,  of  the  parties  entitled  or 
iiaUe  to  executian,  it  becomes  necessary  to  revive  a  judg- 
ment. 

The  statute  of  1852  also  provided  for  those  cases  in 
▼hich  writs  would  otherwise  abate,  by  the  death,  marriage, 
or  bankruptcy  of  one  of  the  parties  to  the  action.  It  gave 
to  a  surviving  plaintiff,  or  to  the  representative  of  a  deceased 
plaintifl^  a  short  and  simple  mode  of  continuing  the  action, 
by  altering  on  the  record  a  suggestion  of  the  death,  leaving 
the  tmth  thereof,  if  disputed,  to  be  determined  at  the  trial ; 
tDd  it  gave  to  all  plaintiffs  an  equally  simple  mode  of  having 
tlie  legal  representative  of  a  deceased  defendant  put  exactly 
in  the  place  of  the  deceased,  in  the  action. 

By  some  omission,  no  means  were  afforded  to  a  surviving 
defendant,  or  to  the  representative  of  a  sole  defendant  who 
W  died,  of  compelling  the  plaintiff  in  an  action  to  proceed 
therein,  so  as  to  bring  the  proceedings  to  a  close.  This  was 
supplied  by  the  statute  of  1854,  which  enables  the  person 
tgainst  whom  the  action  may  be  continued,  to  call  upon  the 
plaintiff  or  the  person  entitled  to  proceed  in  his  room,  to 
go  on  with  the  action ;  otherwise  the  defendant,  or  person 
tgainst  whom  the  action  may  be  continued,  is  entitled  to 
enter  a  suggestion  of  the  default,  and  to  have  judgment  for 
^e  costs  of  the  action,  and  of  the  suggestion,  against  the 
plaintifi^  or  person  entitled  to  proceed  in  his  room,  as  the 
case  may  be. 
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The  statute  of  1852  did  not  attempt  to  deal  with  the 
great  question  of 

Costs  ; 
which  have  formed  the  subject  of  one  unbr<^en  series  of 
enactments  from  the  Statute  of  Gloucester,  passed  in  the 
reign  of  Inward  the  First,  down  to  the  Common  Law  Pro- 
cedure Act  of  1860.  The  statute  of  1852  enabled  the 
successful  parties,  in  every  case  of  execution,  to  levy  the 
costs  thereof  over  and  above  the  sum  for  which  the  writ  is 
issued.  The  act  of  1860  extends  this  principle  to  the  writs 
of  mandamus  and  injunction,  which  were  first  granted  by 
the  statute  of  1854. 

The  legislation  relating  to  this  fertile  object  of  contention 
was  so  complex  and  confused  thirty  years  ago,  that  the 
then  Common  Law  Commissioners  recommended  that  this 
branch  of  the  law  should  be  rendered  intelligible,  by  being 
consolidated  and  comprised  within  a  single  act  of  parlia- 
ment. This  not  having  yet  been  accomplished,  the  Com- 
missioners of  the  present  day  repeat  the  suggestion  of  their 
predecessors.*  But  the  legislature  has  not  seen  fit  to  adopt 
the  more  important  of  the  reconmiendations  of  the  Conmiis- 
sioners  upon  this  subject,  and  the  statute  of  1860  has  only 
enacted,  that  when  the  plainti£^  in  any  action  for  an  alleged 
wrong,  recovers  by  verdict  less  than  five  pounds,  he  shall 
not  be  entitled  to  any  costs,  if  the  judge  before  whom  the 
verdict  is  obtained  shall  certify  that  the  action  was  not 
brought  to  try  a  right,  besides  the  mere  right  to  recover 
damages,  and  that  the  trespass  or  grievance  in  respect  of 
which  the  action  was  brought  was  not  wilful,  and  that  the 
action  was  not  fit  to  be  brought. 


It  may  seem  desirable  before  touching  the  subjects  of 
"  Error"  and  "  Execution,**  to  refer  briefly  to  the  enactments 
of  the  statute  of  1860  with  reference  to 

Ejectment,  f 
The  Common  Law  Procedure  Act,  1852,  abolished  the 

•  See  page  292,  pott, 

f  Tlie  proceedings  in  the  old  action  of  ejectment  have  long  furnished 
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aacient  action  of  trespass  nnd  ejectment,  in  which  John  Doe 
eompkuned  of  the  doings  of  Richard  Roe,  and  it  supplied  in 
ito  place  a  new  and  more  simple  mode  of  trying  the  title  to 
real  estate.  It  provided,  however,  that  the  effect  of  a  judg- 
ment in  tlie  new  action  should  be  the  same  as  the  effect  of  a 
jadg;iiient  in  the  old.  If  John  Doe  was  nonsuited,  or  there 
was  a  Y^xlict  for  the  defendant,  the  effect  was  either  that 
Doe  did  not  follow  out  his  then  action,  or  that  the  defen- 
dant had  not  been  guilty  of  the  particular  trespass  alleged  to 
have  been  committed  on  Doe.  In  consequence  Doe  might 
immediately  bring  another  action  of  trespass  and  ejectment, 
oomplaining  apparently  of  another  assault  and  ejectment, 
bat,  in  reality,  to  try  the  very  same  title.  The  courts,  how- 
ever, interfered,  and  as  a  matter  of  course  stayed  the  pro- 
eeedlngs  in  the  second  action  until  the  costs  incurred  in  the 
former  had  been  paid.  As  the  effect  of  a  judgment,  in  the 
new  action  of  gectment,  is  the  same  as  that  in  the  former 
action,  a  second  action  may  still  be  brought  in  the  same  way 
as  before.  But  the  courts  in  pursuance  of  a  recommenda- 
tion in  the  Second  Report,  are  expressly  enabled  by  the 
of  1854  to  order  the  plaintiff  to  give  the  defendant 
trify  ibr  the  payment  of  his  costs  in  any  such  second 
aetiOD,  and  tiiat  all  further  proceedings  in  the  cause  be 
Btajed  until  such  security  be  given. 

Tbe  statute  of  1860  also  contains  some  very  important 
prorvisions  with  reference  to  ejectment  upon  forfeitures,  the 
effect  of  which  will  be  better  considered  in  the  notes  to  its 
different  sections.  It  may  therefore  be  sufficient  to  add  here 
ihrnt  the  jurisdiction  first  conferred  on  the  Superior  Courts 
of  Common  Law  by  4  Geo.  2,  c.  28,  enabling  them  to  relieve 
agidnst  forfeitures,  has  now  been  extended  to  every  case  of 
ejectment  for  a  forfeiture  brought  for  non-payment  of  rent. 


a  butt  for  the  small  wit  of  laymen,  and  of  ill-instructed  lawyers ;  but  to 
tboae  who  have  studied  the  history  of  our  Common  Law,  and  have 
watcbed  its  development  step  by  step  with  the  necessities  of  the  great 
people  whose  liberties  it  has  fostered  and  guarded,  the  sweeping  away  of 
ancient  landmarks  and  evidences — not  mere  corruptions  or  abuses— is 
Bot  a  source  of  unalloyed  gratification. 
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OT  for  breach  of  a  covenant  to  insure.  This  jurisdictioii  is 
to  be  exercised  in  all  respects,  as  to  payment  of  rent,  costs, 
and  otherwise,  as  in  the  Court  of  Chancery,  which  has 
hitherto  had  an  ahnost  exclusive  right  to  relieTe.  The  relieT 
may  be  given  in  the  first  instance  by  a  judge,  but  his  order 
is  liable  to  be  discharged,  varied,  or  set  aside  by  the  court, 
and  the  judgment  of  the  court  itself  is  in  this  case  subject 
to  appeal,  like  any  other  judgment  within  its  ordinary 
jurisdiction. 

Proceedings  in  Error 

Are  now  regulated  by  the  Procedure  Act  of  1852.  By 
that  statute,  the  Writ  of  Error,  which  issued  out  of  Chancery, 
and  was  practically  the  commencement  of  a  new  suit,  is 
abolished,  and  *'  error"  made  a  step  in  the  cause.  It  must 
now  be  brought  within  six  and  not  twenty  years  as  formerly; 
and  is  brought  by  simply  delivering  a  memorandum  of  error 
to  the  master,  and  a  copy  of  his  note  acknowledging  the 
receipt  to  the  defendant  in  error,  a  simple  suggestion  of 
error  being  next  put  upon  the  roll,  which  is  afterwards  car* 
ried  into  the  Court  of  Error  by  the  master.  The  statute 
enlarges  the  powers  of  the  Court  of  Error,  so  as  to  get  rid 
of  some  defects  which  formerly  affected  their  procedure,  and 
provides  against  the  abatement  of  the  action  by  enabling 
suggestions  to  be  entered  as  in  the  cases  already  referred  to. 


There  remains  but  one  other  branch  of  procedure  dealt 
with  by  the  statute  of  1852,  namely, 

Execution, 

Which  in  ordinary  cases  (that  is  to  say  where  money, 
whether  debt  or  damages,  is  recovered)  is  either  hj  JieH 
facias^  sequestrari  facias,  capias  ad  satisfaciendum^  or  ele^ 
git.  There  are  two  other  writs  of  execution,  levari  facias^ 
which  is  alt<^ether  obsolete,  and  extent,  a  mode  of  pro- 
ceeding appropriated  to  the  Crown,  and  to  Crown  debtors. 
The  statute  of  1852  abolished  the  grouTidwniAy  which  ought 
to  have  been,  but  in  practice  never  were,  issued  into  the 
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coanty  where  the  venne  was  hud,  before  the  real  execution 
was  resorted  to ;  permitted  writs  to  be  issued  directly  to  the 
fiheriffi  of  the  counties  Pah&tine,  and  not,  as  previously,  to 
the  Chancellor,  to  be  by  him  sent  to  the  sheriff ;  limited 
the  duration  of  all  writs  to  one  year ;  and  allowed  the  ex- 
penses of  the  execution  to  be  levied  under  the  writ  itself. 

Under  a  writ  of  ^eri  facias,  the  goods  and  chattels, 
money  and  securities  of  the  execution  debtor  may  be  taken ; 
bot  only  specific  coin  or  bank  notes,  and  .debts  secured  by 
cheques,  bills,  promissory  notes,  bonds,  specialties,  and  the 
Uke.  Stock  in  the  funds,  or  shares  in  companies,  cannot  be 
reached  by  this  writ ;  but  by  the  1  &  2  Vict.  c.  110,  s.  12, 
thia  kind  of  property  can  be  charged  by  order  of  a  judge ; 
and  the  judgment  creditor  may,  at  the  end  of  six  months, 
by  bill  in  equity  I  proceed  to  realise  his  debt. 

The  Procedure  Act  of  1854  has  extended  the  remedies  of 
the  creditor  against  the  property  of  his  debtor,  by  enabling 
the  former,  after  judgment,  to  attach  debts  and  monies  of  his 
debtor  in  the  hands  of  a  third  person,  and  in  this  way  to  ob- 
tain satisfaction  of  his  judgment.  It  also  enables  the  judg- 
ment creditor  to  have  the  supposed  debtor,  who  is  called  the 
garnishee,  orally  examined  as  to  whether  any  and  what 
debts  are  owing  to  the  judgment  dedtor,  and  to  obtain  the 
production  of  books  and  documents ;  affording  the  garnishee 
at  the  same  time  an  opportunity  of  disputing  his  liability, 
and  in  such  case  throwing  the  onus  of  proof  on  the  judg- 
ment creditor. 

In  their  Third  Report  (p.  7),  the  Commissioners  suggested 
fle^eral  amendments  with  reference  to  this  process  of  execu- 
tion«  They  proposed  that  a  judge,  when  applied  to  for  an 
order  of  attachment,  ^'  should  have  a  discretion  to  refuse  to 
**  interfere  in  cases  where  the  costs  of  the  proceedings 
^  -vrould,  in  his  opinion,  bear  so  large  a  proportion  to  the 
^  amount  to  be  recovered  as  to  make  the  remedy  practically 
^  worthless  or  vexatious;"  and  this  suggestion  has  been 
adopted. 

^  It  occasionally  happens,  again,  that  the  garnishee  ap- 
**  pears,  admits  the  debt,  is  willing  to  pay  it,  but  has  a  bona 
**  fidt  doubt  whether  the  execution  debtor  is  really  entitled 
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"  to  it,  and  whether  some  other  per8<Hi  is  not    ^ow  it  is 
"  obvious  that  garnishees  ought  not  to  be  compelled  to  pay 
"  without  being  protected  against  that  other  peraoa^    and 
"  that  the  latter  ought  not  to  have  his  rights  decided  on 
'^  without  having  an  opportunity  of  being  heard  on  Hiem.** 
To  prevent  these  inconveniences  the  remedy  suggested,  -was 
to  enable  the  garnishee,  on  being  served  with  the  ord^,  to 
take  out  a  sunmions,  in  the  nature  of  an  interpleader,  fi».Ht«g 
on  any  person  to  whom  he  suggests  the  debt  is  really  dae^ 
to  appear ;  on  which  proceedings  might  then  take  place  as 
in  interpleader,  and  the  creditor,  or  the  person  called  on, 
be  barred  according  to  the  result.     This  suggestion  has  been 
adopted,  in  spirit  though  not  in  terms,  by  enabling  the  jud^ 
to  direct  the  appearance  of  third  persons,  and  thereupon  to 
make  such  order  as  shall  be  just  and  reasonable. 


In  the  action  of  detinue^  the  plaintiff  in  form  recovers  the 
specific  chattels  sued  for,  or  their  value ;  but  until  the  law 
was  altered  by  the  statute  of  1854,  the  defendant  had  it  in 
his  power  to  keep  the  chattels  upon  paying  the  value  as 
assessed  by  the  jury.  A  special  writ  of  execution  has  been 
framed  to  give  effect  to  the  right  of  the  plaintiff  to  have  the 
specific  chattel  restored  to  him. 

Of  a  somewhat  similar  nature  is  the  writ  of  execution^ 
which  by  the  Mercantile  Law  Amendment  Act,  1866,  may 
be  awarded  in  actions  for  breach  of  an  agreement  to  deliver 
specific  goods  to  a  purchaser, — the  nearest  approach  perhaps 
which  the  Common  Law  Courts  have  yet  been  allowed  to 
make  towards  enforcing  that  specific  performance  of  con-^ 
tracts,  which  constitutes  so  large  a  branch  of  the  jurisdiction 
of  the  Courts  of  Equity. 

The  statute  of  1854,  it  is  true,  enables  the  plaintiff  to 
claim,  in  certain  cases,  a  writ  of  mandamus,  the  profi^saed 
object  of  which  was  to  give  him  the  means  of  obtaining  a 
specific  performance  by  the  defendant.  But  the  straitened 
terms  in  which  the  power  has  been  conferred  by  the  legis- 
lature, and  the  very  diffident  and  modest  interpretation  put 
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opon  it  bj  the  courts  have  so  limited  its  application,  that  the 
Court  of  Chancery  practically  retains  its  jealously-guarded 
monopoiy  of  jurisdiction. 

Finally,  it  may  be  observed  that  obedience  to  writs  of  In- 
joncdon  and  Mandamus,*  may  in  certain  cases  be  enforced 
by  the  issue  of  writs  of  Sequestration^  a  process  of  execu- 
tion the  use  of  which  had  hitherto  been  confined  to  the 
Courts  of  Equity. 

Intbrpleadeb, 

Arising  as  it  ordinarily  does  out  of  disputed  claims  to 
goods  seized  in  execution,  would  here  seem  to  claim  atten- 
tion ;  but  Uiat  its  importance  and  intricacy  requires  such  de- 
tailed treatment,  as  can  only  be  given  to  it  in  its  appropriate 
place  hereafter,  where  the  statutes  and  cases  are  succinctly 
collected. 


This  brief  review  of  the  enactments  of  the  important 
statutes,  by  which  the  practice  of  the  Superior  Courts  of 
Iaw  b  now  chiefly  regulated,  has  been  attempted  with  the 
^ew  of  displaying  to  the  reader  the  field  over  which  the 
dianges  efiected  by  the  three  Conmion  Law  Procedure 
Acts  extend.  To  the  details  of  the  several  statutes,  and 
tbeir  practical  application,  the  remainder  of  this  book  is 
devoted. 

The  legislature  has  not  seen  fit  to  adopt  the  most  important 
ftQd  most  valuable  of  the  suggestions  contained  in  the  Second 
ttd  Third  Reports  of  the  Conmion  Law  Conmiissioners,  who 
We  now  brought  their  labours  to  a  close.  Most  of  the 
^^banges  that  have  been  effected  at  their  instance  were 
^lidfied  recommended  by  their  predecessors  in  the  conunission 
of  1831 ;  but  they  have  the  merit  of  carrying  them  into 
effect. 

When  Refusion  of  Law  and  Equity  has  been  completed 
to  the  extent  so  powerfully  recommended  by  the  very  learned 
^^<nnmi88ioners,  there  would  seem  but  little  defect  left  in  our 


*  But  see  page  290,  pat, 
D. 
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Common  Law  Procedure  to  serve  as  an  opportmiity  for 
those  self-constituted  amenders,  who  so  noisily  busy  them- 
selves about  altering  the  Common  Law,  the  principles  oF 
which  many  of  them  might,  with  certainly  less  risk  to  iJie 
community,  if  not  with  more  profit  to  themselves,  be  eixi- 
ployed  in  learning. 

This  Introduction  cannot  be  better  brought  to  an  end  than 
by  again  quoting  from  the  Common  Law  Commissioners* 
(3rd)  Report. 

"  Li  closing  their  commission  it  cannot  but  be  gratifying 
*'  to  the  Commissioners  to  be  able  to  report  that  the  altera- 
"  tions  that  have  been  effected  have  rendered  the  procedure 
*'  in  actions  simple,  economical  and  speedy,  and  have  had  the 
"  effect  of  limiting  the  costs  to  the  expenses  of  the  necessary 
"  and  essential  steps  in  a  cause." 

"  The  technicalities  which  brought  so  much  discredit  on 
our  jurisprudence  have  now  disappeared,  and  the  courts, 
owing  to  the  improved  system  of  pleading  and  procedure, 
and  the  large  additional  power  of  amendment,  are  occupied 
"  in  adjudicating  upon  the  substantial  merits  of  the  cases  in 
"  litigation,  while,  from  the  operation  of  the  same  causes,  it 
"  very  rarely  occurs  in  trials  at  nisi  pnus  that  the  real  ques- 
tion in  controversy  is  not  decided  by  the  jury." 
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An  Act  to  amend  the  Process^  Prtictice  and  Mode 
of  Pleading  in  the  Superior  Courts  of  Common 
Law  at  Westminster^  and  in  the  Superior  Courts 
of  the  Counties  Palatine  of  Lancaster  and  Dur* 
ham,  [30th  June,  1852.] 

Whereas  the  process,  practice  and  mode  of  pleadmg 
m  the  Superior  CJourts  of  Common  Law  at  West- 
nuDster  maj  be  rendered  more  simple  and  speedy :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
aid  temporal  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows:— 

1.  The  provisions  of  this  act  shall  come  into  opera-  Commence- 
tion  on  the  twenty-fourth  day  of  October,  in  the  year  m«n«o'«ct. 
of  oar  Lord  one  thousand  eight  hundred  and  fifty-two. 

Writs  of  Summons. 

And  with  respect  to  the  writs  for  the  commence-     writs  for 
Dient  of  personal  actions  in  the  said  courts  against    *^^*7^ 
defendants,  whether  in  or  out  of  the  jurisdiction  of     Actions. 
tiie  courts,  be  it  enacted  as  follows : 

2.  All  personal  actions  brought  in  her  Majesty's  Penonti 
Superior  Courts  of  Common  Law,  where  the  defendant  ^J}^^h^!'!I' 

,*        •!•  ,  .,'.,.,..    ^.        defendant  re- 

« residing  or  supposed  to  reside  within  the  jurisdic-  tides  within 
tion  of  the  said  courts,  shall  be  commenced  by  writ  of  {JlS.'^JoS!"' 
^wwnons  in  the  form  contained  in  the  Schedule  (A)  menced  by 
to  this  act  annexed,  marked  No.  1,  and  in  every  such  mont'ir*™' 
^t  and  copy  thereof  the  place  and  county  of  the  'y™Ji5*J' 
residence  or  supposed  residence  of  the  party  defendant,  (a.) 
w  wherein  the  defendant  shall  be  or  shall  be  supposed 
to  be,  shall  be  mentioned ;   and   such  writ  shall  be 
^ed  by  any  one  of  the  officers  of  the  said  courts 
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Namt-ofde 
fendant. 


Reiidence  of 
d^endant. 


Name  of 
plaintiff. 


Addition  and 
character  of 
party. 


respectively  by  whom  like  process  hath  been  hereto- 
fore issued  from  such  court,  or  by  such  other  officer 
as  the  court  shall  direct. 

The  use  of  the  term  pertanal  action  had  the  effect  of  excluding 
from  the  operation  of  this  and  other  sections,  actions  of  right  o/' 
dowerf  dower  and  quart  impedit,  which  are  real  actions,  and  bac^ 
until  recently,  to  be  commenced  by  original  writ  issued  out  of 
Chancery,  and  to  be  carried  on  in  the  Court  of  Common  Pleas. 
Now,  by  *'The  Common  Law  Procedure  Act,  I860,'*  as.  26  and 
27  (which  see  post)^  no  writ  of  right  of  dower  or  writ  of  dowers 
and  no  quare  impedit,  is  henceforth  to  be  issued ;  but  such  rigbts 
as  were  hitherto  enforceable  thereunder  are  now  to  be  proceeded 
for  by  a  specially  indorsed  writ  of  sumroops,  issued  out  of  the 
Court  of  Common  Pleas,  and  subject  to  the  general  provisions 
of  this  act  and  of  the  C.  L.  P.  A.  1854. 

As  to  replevin,  see  s.  41 ;  and  C.  L.  P.  A.  1860,  as.  22,  n.,  et 
teq.^  post. 

The  statute  prescribes  the  making  of  certain  indorsements  on 
the  writ    These  are  noticed  under  ss.  6,  8^  and  25,  pott. 

The  writ  of  summons  must  be  in  the  above  ybrm,  though  the 
omission  to  insert  in,  or  indorse  on  it,  any  of  the  matters  required 
to  be  so  inserted  or  indorsed,  will  not  make  the  writ  void,  but 
only  subject  the  plaintiff  to  have  it  set  aside  as  irregular,  or 
amended  at  his  cost  (s.  20).  Under  the  former  practice  a  writ 
commanding  the  defendant  to  enter  an  appearance  *'  in  our  Court 
of  at  Westminster**  was  set  aside  although  it  was  tested 

in  the  name  of  the  Chief  Baron  {Stephenson  v.  Thome^  2  D.  &  L. 
230). 

It  issues  in  the  name  of  the  sovereign,  whose  style  and  tide 
ought  to  be  strictly  followed  {Hall  v.  tUdington,  5  M.  &  W.  605), 
and  is  directed  to  the  defendant,  whose  Christian  and  aumame 
ought  to  be  correctly  stated,  though  he  may  be  addressed  by  the 
name  which  he  bears  by  reputation  (  Williams  v.  Bryant,  5  M.  8fc 
W.  447).  The  3  &  4  Will.  4,  enables  parties  sued  on  bills,  notes 
and  written  instruments  to  be  described  in  the  writ  and  subse- 
quent proceedings  by  the  initials  or  contractions  used  by  them  in 
such  instruments.  A  peer  or  titled  person  ought  to  be  described 
by  his  proper  title  (  Wells  v.  Lord  siffieldj  5  D.  &  L.  177).  Mis- 
nomers may  be  rectified  by  an  amendment  under  a  judge's  order, 
at  the  cost  of  the  plaintiff  (Ak«<  v.  Kennedy,  7  Dowl.  199). 

A  corporation  should  be  sued  by  its  corporate  name. 

The  place  and  county  of  the  '*  residence  or  supposed  resi- 
dence** of  the  defendant  must  be  stated.  Formerly  a  correct 
statement  of  the  residence  was  of  consequence ;  for  a  writ  could 
only  be  served  in  the  county  named  in  it,  or  within  200  yards  of 
its  boundary.  This  gave  rise  to  numerous  applications  to  set 
aside  the  service  of  writs,  the  only  effect  of  which  was  to  create 
delay  and  expense.  The  writ  may  now  be  served  in  any  county 
(s.  14);  but  the  omission  of  the  statement  of  the  "place  and 
county*'  is  an  irregularis  {Ross  v.  Gandell,  7  C,  B.  766);  amend- 
able, however,  under  s.  iO. 

The  name  of  the  plaintiff  is  also  to  be  stated ;  but  a  writ  cannot 
be  set  aside  for  a  mere  misnomer  of  the  plaintiff  ( Walker  v. 
Parkins,  2  D.  &  L.  298). 

The  addition  of  neither  party  is  required,  nor  is  it  necessary  to 
state  whether  t^e  parties  sue  or  are  sued  in  a  representative  ca- 
pacity, as  executor,  administrator  or  assignee*   It  is  better  not  to 
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4o  M)  ( ,  admbustrator,  T. ,  1  Dowl.  97,  n.)     It  may  be 

dednble  sometinies,  however,  to  show  to  the  defendant,  by  the 
vrit,  either  that  the  plaindflf  sues  or  that  he  is  himself  sued  en 
amirt  droit ;  for  instance,  to  prevent  an  executor  paying  another 
creditor  (Rets  r.  Morgan,  5  B.  &  Ad.  1035). 

The  writ  is  issued  by  the  court,  but  it  is  prepared  by  the  plain- 
tiff or  his  attorney,  who  also  prepares  a  pracipe  for  it 

The  iadonements  being  made  on  the  writ  according  to  the  ss.  6, 
8  and  tS,  it  must  be  sealed  at  the  office  of  the  court  from  which 
it  is  iasued,  and  the  praeipe  left  there.  Concurrent  writs  may  be 
ivued  (&9). 

Any  alteration  in  the  writ  without  being  resealed  before  ter-  jueratkm 
▼ke  woald  render  it  void  {Siggert  v.  Sannm^  2  Dowl.  745 ).  in  writ*. 

Where  a  writ  was  issued  by  mistake  against  a  defendant  in  a 
wnmg  name,  it  was  held  that  it  might,  before  service,  be  corrected 
and  resealed  without  altering  the  teste  {Gibson  t.  ForUy,  7  £.  & 
B.49). 

The  eoort  has  no  power  to  alter  the  date  of  a  writ  of  summon* 
wiOMfly  dated  by  mistake,  even  to  prevent  the  operation  of  the 
Statote  of  Limitations,  unless  it  be  to  make  the  writ  accord  with 
dK  prmeipe  ;  and  appearance  to  a  writ  so  altered  under  the  order 
ef  a  judge  at  ehambov  has  been  held  no  waiver,  upon  the  ground 
&at  the  writ  so  amended  was  void,  and  not  merely  irregular 
{CUHct  V.  Sndtk,  2  H.  &  N.  753 ;  Kirk  v.  Dolby,  6  M.  &  W.  636). 

The  memorandum  requires  the  writ  to  be  served  within  six  Mmoron- 
caleodar  months.    If  not  so  served,  it  must  be  renewed  in  the  ^•un. 
iDode  pointed  out  by  s.  11.    A  defendant  may  appear  to  a  writ 
sfttT  the  six  months  have  expired  (Richardson  v.  Daley,  7  Dowl. 
25),  and  aecept  service  after  that  period  (Coates  v.  Sandy,  9  Dowl. 
ttl):  or  apply  to  set  it  aside  (Hemp  v.  Warren,  2  Dowl.  N.  S. 
758).    If  the  vrit  did  not  contain  the  memorandum  formerly  re- 
quired, it  could  be  set  aside  as  irregular  (Day  v.  Holly,  2  Dowl. 
N.  SL  974).     Omissions  and  irregularities  may  now  be  amended  Jwundmmi, 
mder  a.  20,  post. 

3.  It  dudl  not  be  necessary  to  mention  any  form  or  ^o  fonn  or 

i»        ..         .  •/      /•  •  cause  of 

cause  of  action  in  anj  wnt  of  summons,  or  m  any  .etion  to  be 
Docice  of  writ  of  sommons,  issued  under  the  authoritj  ^®^*^°^ 
of  this  act. 

4.  Every  writ  of  summons  shall  contain  the  names  Writ  to  state 
of  all  the  defendants,  and  shall  not  contain  the  name  defe^am^!^ 
or  names  of  any  defendant  or  defendants  in  more  «nd  for  only 

_^  .1  "'  one  action. 

tctions  than  one. 

If  persons  are  joined  as  defendants  who  are  not  liable  as  such^ 
the  miqoinder  roaj  be  recdfied.  under  s.  37,  at  any  time  before, 
and  even  at  the  trial ;  but  it  b  different  if  too  few  defendants  are 
med,  for  s.  38  only  enables  the  plaintiff  to  amend  the  writ  and 
iDteequent  proceedings  after  a  plea  in  abatement  for  non-joinder ; 
aad  the  courts  have  decided  that  they  cannot  amend  a  writ  by 
adding  the  name  of  a  defendant  (Goodchild  v.  Leadham,  1  Exch. 
707) ;  but  under  s.  20,  it  mav  be  amended  by  the  plaintiff,  with, 
oat  any  order  of  the  court,  if  the  defendants  who  have  been  sued 
give  notice  of  objection  or  plead  in  abatement  (ss.  35»  86). 

The  latter  portion  of  this  section  does  not  apply  to  writs  of 
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Writ  to  be 
dated  of  day 
of  iisulng. 
and  te«ted  In 
name  of  chief 
or  senior 
judge. 


Writ  to  be 
indorsed 
with  name 
and  abode  of 
attorney,  or 
a  memo- 
randum that 
writ  has  been 
sued  by 
plaintiff  in 
person. 


Addresi  of 
attorney. 


•ummons  iMued  under  "The  Sammary  Procedure  on  Bills  of 
Exchange  Act,  1855/' 

6.  Every  writ  of  summons  shall  bear  date  oo  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall 
issue,  or  in  case  of  a  vacancy  of  such  office,  then  in 
the  name  of  a*  senior  puisne  judge  of  the  said  court. 

If  dated  on  a  different  day  from  that  on  which  it  was  issued, 
the  writ  may  he  set  aside  as  irregular ;  but  it  may  be  ameiMled 
in  this  respect  so  as  to  correspond  in  date  with  the  ffrmeipe 
{Kirk  V.  Dolbv,  6  M.  &  W.  636).  If  it  bears  no  date  at  all,  it 
is,  if  not  a  nullity,  at  least  irregular  (Ball  ▼.  Hamlet,  3  Dowl.  188 ; 
Wells  V.  Dawson,  2  Dowl.  N.  S.  468).  But  if  dated  on  a  Sunday 
it  is  a  nullity  {Hanson  v.  Shackletony  4  Dowl.  48).  The  date  may 
be  stated  in  words  at  length,  or  in  figures  {Eyre  ▼.  Walsh,  6  Taunt. 
833). 

Hill,  J.,  at  chambers,  refused  to  set  aside  a  writ  whereon  the 
christian  name  of  the  Chief  Justice  was  mis-stated  {Folkard  v. 
Fitzsiubbs,  1  F.  &  F.  376). 

6.  Every  writ  of  summons  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same  is 
sued  out,  then  also  with  the  name  and  place  of  abode 
of  the  attorney  of  such  court  in  whose  name  such 
writ  shall .  be  taken  out ;  and  when  the  attorney 
actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  lor  an  attorney  in  the  country,  the  name  Mid 
place  of  abode  of  such  attorney  in  the  country  shall 
also  be  indorsed  upon  the  said  writ ;  and  in  case  no 
attorney  shall  be  employed  to  issue  the  writ,  then  it 
shall  be  indorsed  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in  person, 
mentioning  the  city,  town  or  parish,  and  also  the  name 
of  the  hamlet^  street  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be. 

A  defendant  is  entitled  to  full  information  as  to  the  person  to 
whom  he  may  address  himself  for  a  settlement  of  the  action 
against  him.  The  information,  when  the  writ  is  issued  out  by  an 
attorney,  is  not  required  to  be  so  particular  as  when  it  is  sued  out 
by  a  plaintiff  in  person,  as  an  attorney  may  be  more  easily  found 
out.  <^Gray's-lnn,  London,"  has  been  held  sufficient  designa- 
tion of  an  attorney;  "  Southampton -buildings,'*  insufficient. 
Where  the  writ  is  sued  out  by  a  firm  of  attorneys,  the  name  of 
the  firm  ought  to  be  indorsed  {Engleheart  v.  Eyre,  2  Dowl.  145  ; 
Hartley  v.  Rodenhurst,  4  Dowl.  748). 


Cf . "  the." 
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Where  cbe  writ  is  laed  out  by  the  plaintiff  in  person,  the  di-  Jddraa  of 
Rcdoos  of  the  above  section  oujg^t  to  be  most  strictly  followed.  plf^inUff. 
''Na  1,  Cliffi)rd's- Inn- passage,  Fleet-street,  in  the  city  of  Lon- 
Am,"  has  been  held  a  sufficient  address  {Arden  v.  Jones,  4  Dowl. 
120),  the  words  cify,  town,  parUh^  being  used  disjunctively  ;  but 
"  W.  L.,  32,  Great  J.  Street,  Bedford-row,  agent  for  the  plaintiff 
in  person,  who  resides  at  Barmouth,"  has  been  considered  an  in- 
lafficient  statement  (Lioyd  v.  Jones,  1  M.  &  W.  549).  The 
aoending  of  this  statement  is  within  s.  20. 

To  a  case  where  an  attorney  sued  in  person,  it  was  held  that  he 
was  properly  described  under  diis  section  as  of  the  place  where 
he  earned  on  his  business  (JbUtt  v.  Basham,  5  E.  &  B.  1019). 
See  also  decisions  on  meaning  of  words  **  residence,'*  '*  place 
of  abode  **  and  **  dwelling,*'  collected  in  Attenhorough  ▼.  Thompson, 
2  H.  &  N.  559;  and  in  Kerr  v.  Haynes,  L.  J.  29,  Q.  B.  70. 

See,  as  to  place  of  dwelling  of  a  corporation,  Corbett  v.  (?«- 
ner^  Stetm  Navigation  Company,  4  H.  &  N.  452. 

See,  as  to  entry  of  address  by  plaintiff  or  defendant  suing  or 
delbidiDg  io  person,  R.  G.,  H.  T.  1853,  r.  166,  post, 

7.  Every  attorney  whose  name  shall  be  indorsed  on  Attorney  on 
any  writ  issued  by  authority  of  this  act  shall,  on  de-  JjJJJ^**  *® 
mand  in  writing,  made  by  or  on  behalf  of  any  de-  whether  writ 
fendant,  declare  forthwith  whether  such  writ  has  been  JSthOTity,^** 
issued  by  him  or  with  his  authority  or  privity;  and  andtode^ 
if  he  shall  answer  in  the  affirmative,  then  he  shall  Md^sSoSTof 
also,  in  case  the  court  or  a  judge  shall  so  order  and  w«  client,  if 
^rect,  declare  in  writing,  within  a  time  to  be  allowed 
l)y  aich  court  or  judge,  the  profession,  occupation  or 
quality,  and  place  of  abode  of  the  plaintiff  on  pain  of 
being  guilty  of  a  contempt  of  the  court  from  which 
such  writ  shall  appear  to  have  b^n  issued;  and  if  ifwHtiiiued 
fuch  attorney   shall  declare  that  the  writ  was  not  jJ^Jityor' 
issued  by  him,  or  with  his  authority  or  privity,  all  attorney 
proceedings  upon  the  same  shall  be  stayed,  and  no  to*Setiayed. 
further  proceedings  shall  be  taken  thereupon  without 
feave  of  the  court  or  a  judge.* 

This  demand  ought  to  be  made  in  an  early  stage  of  the  pro- 
ceedings. 

If  the  plaintiffs  attorney  answer  in  the  affirmative,  and  the 
defendant  desire  to  know  the  plaintiffs  abode,  profession,  &'c., 
Ite  tbonld  take  out  a  summons  at  judge's  chambers  for  such  par- 
ticiilars. 

The  information  ought  to  be  sufficient,  and  not  illusory. 
''Peele's  Coffee  House,  Fleet  Street,"  has  been  held  not  a  suffi- 
cient statement  of  a  plaintiffs  residence  ( Hodgson  v.  Gamble,  3 
l^owl  174).  If  the  information  is  insufficient,  and  iu  suf- 
^eocy  must  depend  on  the  circumstances  of  each  case,  a  sum- 
BioQt  should  be  taken  out  for  better  particulars.  It  will  be  for 
^  court  or  a  judge  to  decide  whether  the  particulars  furnished 

*  An  attorney  luing  for  s  corporation  muit  be  retained  under  its  common 
Kal  {Arnold  v.  Pooh,  %  Dowl.  N.  8.  574);  otherwise  he  cannot  recover  hit 
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are  sufficient,  or  whether  the  defendant  thonld  apply  for  an 
attachment  for  contempt  (Smith  ▼.  Bond,  11  M.  &  W.  826). 
Where  an  attorney  refbsed  to  comply  with  a  judge's  order,  die 
court  allowed  the  defendant  to  non  pros,  the  plaintiff  in  theactiony 
and  ordered  the  attorney  to  pay  the  costs  ( Gyrnn  ▼.  Kirbyt  1  Str. 
402).  Where  an  order  omitted  to  specify  the  time  within  which 
the  declaration  was  to  be  made ;  but  provided  for  a  stay  of  pro- 
ceedings after  the  lapse  of  a  certain  number  of  days  from  the 
making  of  the  order  until  the  declaration  should  be  made,  it  wss 
held  a  bad  order  mtder  tkU  section  ;  but  it  was  suggested  that  if 
it  had  been  made  a  rule  of  court  it  might  have  been  proceeded 
upon  under  the  general  jurisdiction  of  Uie  court  {Maipatr.Muddt 
8  H.  &  N.  246 ;  sed  quart). 

If  the  sttomey  declares  the  writ  not  to  have  been  issued  by 
him,  or  with  his  authority  or  pririty,  all  proceedings  upon  the 
same  may  be  stayed.  The  defendant,  upon  making  an  affidavit 
of  the  facts,  can  obtain  an  order  to  stay  proceedings. 

ofdeST^d**  8.  Upon  the  writ  and  copy  of  any  writ  served  for 
costs  oa  writ  the  payment  of  any  debt  the  amount  of  the  debt  shall 
writ  fS?^^'  be  stated,  and  the  amount  of  what  the  plamtiflTs  at- 
debt,  with  tomey  claims  for  the  costs  of  such  writ,  copy  and 
proceedtoft  ^^^^^^  &nd  attendance  to  receive  debt  and  costs,  and 
wiiibeiuyed  it  shall  be  further  stated  that  upon  payment  thereof 
SStEJoToM*  within  four  days  to  the  plaintiff  or  his  attorney,  further 
dayt.  proceedings  will  be  stayed ;  which  indorsement  shall 

be  written  or  printed  in  the  following  form  or  to  the 

like  effect : — 

''  The  plaintiff  claims  £         for  debt,  and  £ 
for  costs,  and  if  the  amount  thereof  be  paid  to 
the  plaintiff  pr  to  his  attorney  within  four  days 
from  the  service  hereof  further  proceedings  will 
be  stayed." 

But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed,  and  if  more 
than  one-sixth  shall  be  disallowed,  the  plaintiff^s  at- 
torney  shall  pay  the  costs  of  taxation. 

The  object  in  requiring  this  indorsement  is,  that  the  defendant 
may  stay  the  proceedings  bv  paying  the  amount  daimed  within 
four  days.  It  does  not  limit  the  plaintiff  except  for  that  puroose 
{Jacquot  V.  Bourra,  5  M.  &  W.  156).  P«-1h»« 

Payment  after  the  four  days,  to  the  attorney's  clerk  who  keot 
the  money,  has  been  held  to  entiUe  the  defendant  to  a  atav  of 
proceedings  {Hodding  v.  Stard^field,  7  M.  &  G.  957). 

The  indorsement  is  to  be  made  on  the  writ  and  copy  for  the 
payment  of  a  debt  properly  so  caUed  j  consequenUy  an  indorf^ 
ment  is  not  neceswry  when  the  plaintiff  cUim.^  SL^ef^ 
damages  and  debt  {Perry  v.  Patchetl  2  Dowl.  667)  N^U  ^ 
indorsement  required  on  the  writ  in' an  acTon  on  a'baU  b^"d  or 
replevin   bond  (Rowland  v.  Dakeyne,   2   Dowl    RSo .    «^    . 


indorsement 

<»/tt€bt. 
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Tke  debt  thoiild  not  be  overstated.    If  it  is.  the  defendant  Sta^ng  pro- 
may  stay  pfoceedings  on  payment  of  the  sum  really  due,  and  the  ceedings. 
OQ«s  ol  the  writ  only  (EllisUH  ▼.  Robimom,  2  DowL  241 ).     To  do 
so  h«  must  take  out  a  summons  to  stay. 

If  the  plaintiff  refuse  the  amount  offered,  such  refusal  will  be 
indorsed  by  the  jud^re  on  the  summons,  and  if  after  this  he  re- 
cover DO  more,  he  will  have  to  pay  the  defendant's  costs  ( Watson 
T.C^UmoM^  7  M.  &  G.  424);  but  the  defendant  must  pay  the  Pajfment 
amount  offered  into  court  {Clerk  v.  Dann^  3  Dowl.  513).  The  '"'•wurt. 
acceptor  of  a  biB  of  exchange,  or  the  maker  of  a  promissory  note, 
SMy  stay  proceedings  on  payment  of  debt  and  costs  in  that  action 
only  (R.  G.,  H.  T.  1853,  r.  24,  post). 

The  defioKlant  may  have  the  costs  taxed,  though  he  pay  less 
than  the  sum  indorsed  i  Hunter  v.  Ruisell,  5  M.  &  G.  601 ;  hut 
see  Taaag  v.  Crom^an^  2  D.  &  L.  557). 

The  want  of  this  indorsement  is  an  irregularity  ( Tmetooe  v.  OmUtion  of 
WkiUekmrcK  8  DowL  837),  which  may,  however,  be  amended,  at  *^or$ewtent, 
Ae  plaintiff's  cost  (s.  20). 

As  to  special  indorsements,  see  poet,  s.  25. 

If  a  plaintiff  in  an  action  for  a  debt  under  20/.  claims  to  be 
entitled  to  his  costs,  he  should  iUrther  indorse  upon  his  writ  a 
oocice  to  that  effect  under  R.  G.,  E.  T.  1857,>o«f. 

If  the  plaintiff  intends  to  apply  fbr  a  sMfM^srat  under  the  68th, 
sr  fisr  an  mfmmetim  wndec  the  79th  and  80th  sections  of  **  The 
Common  Law  Procedure  Act,  1854,"  or  if  he  intends  to  declare 
in  dmper,  or  for  freebenck,  or  in  quare  impedit  under  the  C.  L.  P.  A. 
1860,  s.  26,  he  must  indorse  his  writ  according  to  the  provisions 
of  those  enactments,  which  see  potL 

9.  The  plaintiff  in  any  such  action  may,  at  any  concorrent 
time  daring  tax  months*  from  the  issuing  of  the  JSJIi;:"^^ 
original  writ  of  summonSy  issue  one  or  more  con- 
carreat  writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to  be 
narked  with  a  seal  bearing  the  word  "  concurrent," 
and  the  date  of  issuing  the  concurrent  writ ;  and  such 
•eal  shall  be  prorided  and  kept  for  that  purpose  at  the 
offices  of  the  masters  of  the  said  courts,  and  shall  be, 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  oat  of  which  the  original  writ  issued  :  provided 
always,  that  such  concurrent  writ  or  writs  shidl  only 
be  in  force  for  the  period  during  which  the  original 
writ  in  such  acticm  shall  be  in  force. 

A  coucmieut  writ  must  be  issued  within  six  months  from  the 
Jfrst  isaoing  of  the  original  writ.  A  concurrent  writ  caimot  be 
issued  upon  a  renewed  writ,  after  the  expiration  of  six  months 
from  the  issue  of  the  original  writ  {Colet  v.  Sherrard^  11  Exch. 
482), 

The  writs  must  correspond  with  each  other,  and  the  defendant 
win  only  be  liable  for  the  costs  of  the  writ  with  whidi  he  is  served 
{dngu  V.  CapfHtrd,  8  M.  &  W.  57). 

*  li  iH  acts  of  wliament  the  word  "  mootli''  ii  to  be  Uken  to  mean 
caien^  noiitk,  umau  words  be  added  ahowhig  lunar  montb  to  tw  intended 
CUaMyiBt.e.Sl,».4.) 
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ftonji  coni> 
mencetnent 
of  this  act 
certain  pro- 
visions of 
t  WUl.  4, 
c.  39,  re- 
pealed. 


The  concurrent  writ  will  at  first  be  only  in  force  until  the  ex- 
piration of  the  six  months  of  the  currency  of  the  original  writ ; 
but  as  the  original  writ  may,  by  renewal,  be  continued  in  ftnt% 
from  six  months  to  six  months,  it  would  seem  that  if  it  be  re- 
newed, the  concurrent  writ  will  also  continue  in  force  by  virtue 
of  that  renewal  (see  s.  11). 

.  10,  From  the  time  when  this  act  shall  commence 
and  take  effect,  so  much  of  a  certain  Act  of  Parliament 
passed  in  the  second  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "  An 
Act  for  Uniformity  of  Process  in  Personal  Actions  in 
His  Majesty's  Courts  of  Law  at  Westminster,"  as  re- 
lates to  the  duration  of  writs,  and  to  alias  Audpluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  mr  as  may  be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
commencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon. 

Gapp  V.  RobinMottf  L.  J.  22,  C.  P.  5, 


Renewal  of         H.  No  original  writ  of  summons  shall  be  in  force 
^"'*  ®'   ^    for  more  than  six  months  from  the  day  of  the  date 
save  the         thereof,  including  the  day  of  such  date  ;  but  if  any 
Lira?tiuiOT      defendant  therein  named  may  not  have  been  served 
and  for  other  therewith,  the  original  or  concurrent  writ  of  summons 
purposes.       ^^^  ^  renewed  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ, 
by  being  marked  with  a  seal,  bearing  the  date  of  the 
day,  month  and  year  of  such  renewal,  such  seal  to  be 
provided  and  kept  for  that  purpose  at  the  offices  of 
the  masters  of  the  said  Superior  Courts,  and  to  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  such  writ  issued,  upon  delivery  to 
him  by  the  plaintiff  or  his  attorney  of  a  precipe  in 
such  form  as  has  heretofore  been  required  to  be  de- 
livered upon  the  obtaining  of  an  alias  writ  ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and 
be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  and  for  all  other  purposes,  from  the 
date  of  the  issuing  of  the  original  writ  of  summons. 

Where  the  last  day  for  renewal  fell  on  the  29th  December  fa 
Sunday),  and  the  writ  ^as  therefore  uken  to  the  proper  office 
for  renewal  on  the  28th  December,  when  the  office  was  found 
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dosed  for  the  Christmas  holidays,  the  Court  refused  to  allow  the 
writ  to  he  renewed  aioie  pro  tune  {Jmon.,  L,  J.  31,  Q.  B.  61 ).  A 
te«ew«l  nmne  pro  hme  will  not  be  allowed  where  the  omission  to 
renew  m  doe  time  is  the  omission  of  the  plaintiff's  attorney,  and 
there  has  been  no  default  on  the  part  of  the  officer  of  the  Court 
{Na*er  t.  Wade,  L.  J.  31,  Q.  B.  5). 

It  seems  to  be  still  doubtful  whether  the  six  months  during 
which  the  renewed  writ  continues  in  force  are  to  be  reckoned 
indonTe  of  the  day  of  renewal  or  not  (^non.,  L.  J.  24,  C.  P.  I  *. 
and  jMrn^  L.  J.  24,  Q.  B.  28).  In  this  latter  case  it  wotUd  seem 
from  die  report  in  the  Law  Times,  voL  24,  p.  135,  that  the  last 
day  of  the  six  months,  so  reckoned  as  to  include  the  day  of  the 
prerious  renewal,  was  a  Sunday  i  but  Crompton.  J.  (Bail  Court), 
held  that  that  point  would  not  assist  the  plaintiff,  as  the  renewal 
dioald  have  been  made  on  the  Saturday. 

A  defendant  who  has  been  served  after  the  six  months  should 
Bot  treat  the  writ  as  a  nullity,  but  should  apply  to  set  it  aside 
(Heap  T.  Warren,  2  DowL  N.  S.  758). 

In  order  to  renew  the  writ,  a  renewal  pracipe  must  be  made 

OUL 

The  writ  will  be  re-sealed  with  a  *'  renewal "  seal,  in  the  same 
way  as  when  originally  sealed,  on  delivery  of  the  pntcipe  to  the 
^cer  (p.  3,  ante). 

The  renewed  writ  will  itself  require  renewal,  if  the  defendant  is 
not  served  within  six  calendar  months  from  the  date  of  renewal* 

12.  Where  any  writ  of  summons  in  any  such  action  Renewal  or 
shall  have  been  issued  before,  and  shall  be  in  force  at  SJoJe thu* 
the  commencement  of  this  act,  such  writ  may  at  any  act. 
time  before  the  expiration  thereof  be  renewed  under 
the  provisions  of  and  in  the  manner  directed  by  this 
act ;  and  where  any  writ,  issued  in  continuation  of  a 
preceding  writ,  according  to  the  provisions  of  the  said 
act  of  his  late  Majesty  King  William  the  Fourth,  shall 
be  in  force  and  unexpired,  or  where  one  month  next 
after  the  expiration  thereof  shall  not  have  elapsed  at 
the  commencement  of  this  act,  such  continuing  writ 
may,  without   being  returned  non  est  inventus,  or 
entered  of  record  according  to  the  provisions  of  the 
said  act  of  his  late  M^esty  King  William  the  Fourth, 
be  filed  in  the  office  of  the  court  within  one  month 
next  after   the  expiration  of  such  writ,  or  within 
twenty  days  after  the  commencement  of  this  act ;  and 
the  original  writ  of  summons  in  such  action  may  there- 
upon, but  within  the  same  period  of  one  month  next 
aner  the  expiration  of  the  continuing  writ,  or  within 
twenty  days  after  the  conmnencement  of  this  act,  be 
renewed  under  the  provisions  of  and  in  the  manner 
directed  by  this  act ;  and  every  such  writ  shall,  aft;er 
SQch  renewal,  have  the  same  duration  and  effect  for 
^  purposes,  and  shall,  if  necessary,  be  subsequently 
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Indorsement 
of  service  to 
be  made. 


renewed  in  the  same  manner  as  if  it  had  originally 
issued  under  the  authority  of  this  act. 

See  0^i>p  V.  Robinton,  s.  10,  n.,  emte, 

of  renewed  ^^*   "^^  produCtlOn  of  a  writ  of  summons  purport- 

writ  evidence  ing  to  be  marked  with  the  seal  of  the  court,  showing 
me^iSment    *^®  ^nie  to  have  been  renewed  according  to  this  act, 
of  action.       shall  be  sufficient  evidence  of  its  having  been  so  re- 
newed, and  of  the  commencement  of  the  action  as  of 
the  first  date  of  such  renewed  writ  for  all  purposes. 

Service  of  Writs. 
Writ  may  be       14.  The  writ  of  sununons  in  any  action  may  be 

served  m  any  ,  .  ^__  ^  •' 

county.         served  in  any  county. 

15.  The  person  serving  the  writ  of  summons  shall 
and  he  is  hereby  required,  within  three  days  at  least 
after  such  service,  to  indorse  on  the  writ  the  day  of 
the  month  and  week  of  the  service  thereof,  otherwise 
the  plainti^  shall  not  be  at  liberty,  in  case  of  non- 
appearance, to  proceed  under  this  act ;  and  every  affi- 
davit of  service  of  such  writ  shall  mention  the  day  on 
which  such  indorsement  was  made. 

This  indorsement  roay  be  signed  by  a  marksman,  but  service 
should  not  to  be  effected  by  a  marksman  (Baker  v.  Coghlan,  7 
C.  B.  131). 

The  affidavit  may  be  sworn  before  a  judge  or  a  commissioner 
for  taking  affidavits.  It  cannot  be  made  before  the  plaintiff's 
attorney  or  his  clerk,  nor  before  the  attorney  in  the  country  if  his 
agent  in  town  is  the  attorney  on  the  record  (R.  G.,  H.  T.  1859, 
rr.  142, 143  ;  in  re  Gray,  I  B.  C.  C.  93). 

The  affidavit  should  show  that  the  writ  and  indorsements  are 
regular  (  Wakely  v.  Teesdale,  2  L.,  M.  &  P.  85),  and  a  copy  of  the 
writ  should  be  annexed. 

A  mere  process-server  is  not  ordinarily  liable  in  an  action  for 
negligence  in  not  making  this  indorsement  upon  a  writ  served 
by  him  ;  although  the  plaintiff's  attorney  may  be  liable  for  such 
negligence,  where  the  plaintiff  has  been  damaged  thereby  ( Cur» 
lewii  V.  Broad,  10  W.  R.  797,  Ex.). 


As  to  service 
of  writ  on 
corporation 
and  inhabit- 
ant! of  hun- 
dreds and 
towns. 


16.  Every  such  writ  of  summons  issued  against  a 
corporation  aggregate  may  be  served  on  the  mayor  or 
other  head  officer,  or  on  the  town  clerk,  clerk,  trea- 
surer or  secretary  of  such  corporation ;  and  every  such 
writ  issued  against  the  inhabitants  of  a  hundred  <h* 
other  like  district  may  be  served  on  the  high  con- 
stable thereof,  or  any  one  of  the  high  constables 
thereof;  and  every  such  writ  issued  against  the  in- 
habitants of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town  or 


8EBYICE  OF  WBITS.  11 

place   not  being  part  of  a  hundred  or  other  like  dia- 
trict,  an  some  peace  officer  thereof. 

secdoQ  does  not  apply  to  a  foreign  corporation  (Ingate  v. 
/Uoyiff,  4  C.  B.,  N.  S.  704). 


17.   Xhe  aenrioe  of  the  writ  of  summons,  wherever  ProcMdingt 
it  may  be  practicable,  shall,  as  heretofore,  be  personal ;  MnaUerrice 
but  it   shall  be  lawful  for  the  plaintiff  to  apply  from  ^^"JLH 
time  to  time,  (m  affidavit,  to  the  court  out  of  which  defendmt 
die  ^wxit  of  summons  issued,  or  to  a  judge ;  and  in  case  triTlBd'*** 
it  shall  appear  to  such  court  or  judge  that  reasonable  •vadn  ser- 
eflbrts  have  been  made  to  efiect  personal  service,  and  ^^ 
either  that  the  writ  has  come  to  the  knowledge  of  the 
defendant,  or  that  he  wilfully  evades  service  of  the 
samey  and  has  not  appeared  thereto,  it  shall  be  lawful 
Cot  such  court  or  judge  to  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been 
effect^  subject  to  such  conditions  as  to  the  court  or 
jad^  may  seem  fit. 

The  service  of  the  writ,  by  deliTery  of  a  tme  copy  of  it  to  the 
defeodaot,  most  be  personal,  and  should  be  made  by  some  one 
vho  knows  the  defendant  and  can  swear  to  his  identity.  A  writ 
cftnnot  be  served  on  a  defendant  when  be  is  attending  a  court  of 
josdoe  {CoU  V.  Hmekhuj  2  Stra.  1094) ;  but  where  a  writ  is  so 
•erred  tbe  service  will  not  be  set  aside  for  irregularity,  jfert  non 
deh^^/aeium  voiet  (Poole  v.  Gould,  1  H.  &  N^99).  Where  a  hus- 
band and  wife  are  sued  together*  service  on  the  husband  is  suf- 
ieient  (Bmmeombe  v.  Lo^e,  Barnes,  406).  Personal  service  is 
abeotutely  necessary  in  the  case  of  a  lunatic,  as  he  cannot  know 
of  the  writ  and  evade  its  service  ( Williamson  v.  Moggs,  L.  J.  28, 
Ex.  5 :  Holmes  v.  Service,  15  C.  B.  29.^ ;  and  Ridgway  v.  Onrnan, 
W.  R.  1854.  p.  473) ;  formerly  a  Sstrimgas  was  necessary  {Blake 
T.  Csopfr,  1 1  C.  B.  680X  Where  the  governor  of  a  prison  refused 
to  allow  service  of  a  writ  upon  a  defendant  in  the  prison,  the 
coort  granted  a  rule  to  show  cause  why  an  attachment  should  not 
issne  against  biro  ;  whereupon  service  was  permitted  {Danson  v. 
Le  Capelmn,  L.  J.  21,  Ex.  219) ;  but  this  course  was  not  followed 
in  WUBmmsom  v.  Moggs,  ubi  svp,,  where  the  defendant  was  con- 
fined  in  an  asylum.  As  to  service  on  Commissioners  of  Admi- 
ralty, see  Williams  v.  Commissumert  for  executing  the  Office  of  Lord 
High  Admdral  11  C.  B.  420. 

As  a  general  rule,  there  is  no  equivalent  for  personal  service  Undertaking 
{Bsusell  V.  Lowe,  2  DowL  N.  S.  233);  except  an  undertaking  by  '<>  appear. 
an  attorney  to  appear,  which  will  be  enforced   by  atuchment 
(R.  G.,  H.T.  1853,  r.  3;  Jacob  v.  Magnay,  L.  J.  12,  Q.  B.  93; 
Merris  v.  James^  6  Dowl.  £14). 

There  are  several  cases  which  show  that,  to  have  enabled  the 
plaintiff  to  enter  an  appearance  for  the  defendant  (tec,  stat,), 
under  tbe  former  system  of  procedure,  actual  personal  service  was 
abaolotely  necessarv — a  knowledge  and  handling  even  of  the 
wrh,  and  a  sight  of  it,  with  information  of  its  nature,  were  not 
considered  si&cient  (  Thomas  v.  Pearce,  4  D.  &  L.  317  ;  Goggs  v. 
Lard  Hmttingtower,  1  D.  &  L.  599 ;  Heath  v.  White,  2  D.  &  L.  40 ; 


/ 


12 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


Proceedings 
a*  ^  $ervice 
had  been 
egected. 


Reasonable 
e forts  to  ef' 
iect  service. 


Christmas  v.  Eicke,  6  D.  &  L.  156).  Leaving  a  copy  of  a  writ 
with  a  female  servant  at  the  lodgings  of  the  defendant  has  been 
held  not  to  be  good  service  {Price  v.  Thomast  11  C.  B.  548). 
Under  the  above  section,  the  fact  of  the  writ  "  coming  to  the 
knowledge**  of  the  defendant  is  sufficient  to  enable  the  plaintiff 
to  proceed  ;  and  in  cases  similar  to  some  of  those  above  cited,  it 
is  probable  that  the  plaintiff  will  be  allowed  to  proceed  as  if  per« 
sonal  service  bad  been  effected. 

To  obtain  authority  to  proceed  as  if  personal  service  had  been 
effected,  under  s.  17.  a  mode  of  procedure  which  has  been  sub* 
stituted  for  a  distringcu,  it  is  necessary  to  show — Istly;  That 
reasonable  efforts  have  been  made  to  effect  personal  service  ; 
2ndly ;  Besides  these  efforts,  either  that  the  writ  itself  has  come 
to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades 
service  of  the  same ;  and  3rdly ;  That  no  appearance  has  been 
entered. 

Istly.  The  efforts  that  will  be  considered  reasonable  are  gene- 
rally such  as  were  considered  necessary  before  applying  for  a 
distringas.  The  plaintiff*  should  make  three  separate  applications 
(Gale  V.  fVinkes,  2  Bing,  N.  C.294;  although  two  calls  have  been 
considered  sufficient  in  some  cases  [per  Erskine,  J.,  Mills  ▼. 
Boultbee,  1  Dowl.  N.  S.  707])  at  the  defendant's  residence  (^Crqft 
V.  Broton,  7  Q.  B.  284;  Russell  v.  Knowles,  2  D.  &  L.  593)  on 
different  days  (Cross  v.  IVilkins,  4  Dowl.  297),  unless  an  appoint- 
ment is  made  by  or  on  behalf  of  the  defendant  for  a  second  call 
on  the  same  day  (Jamieton  v.  Wilkins,  2  Dowl.  N.  S.  331).  The 
calls  must  be  at  the  residence  of  the  defendant  (Rock  v.  Adam, 
L.  J.  15,  C.  P.  192),  unless  he  has  no  fixed  re^tidence,  or  has 
left  and  cannot  be  found  (Greenwood  v.  Selden^  9  Dowl.  72),  in 
which  case  it  must  be  shown  that  he  is  not  abroad  (Norman  v. 
White,  4  Bing.  N.  C.  636).  The  calls  may  be  made  at  the  de- 
fendant's place  of  business  if  his  residence  be  unknown  {Busker 
V.  Coet  1  Exch.  153),  and  it  must  appear  from  the  affidavit  that 
such  is  the  fact  (Anon.,  2D.  &  L.  1001),  and  it  must  also  be 
shown  that  reasonable  efforts  have  been  made  to  ascertain  it 
{Daviesv,  Westmacott,  7  C  B.,  N.  S.  829;  L.  J.  29,  C.  P.  150), 
even  where  a  copy  of  the  writ  has  been  left  at  the  defendant's 
club  house,  and  is  shown  to  have  come  to  his  hands  (lb).  The 
nature  of  the  business  ought  to  be  mentioned,  and  notice  given 
of  the  intended  future  call,  and  the  day  and  hour  mentioned,  or 
an  appointment  made  with  the  defendant  (Johnson  v.  Rowscy  1 
Dowl.  641 ;  Crosse  v.  IVilkins,  ubi  sup. ;  Netoman  v.  Hickman,  9 
Dowl.  546).*  On  the  last  call  a  copy  of  the  writ  should  be  left 
for  the  defendant  (Htll  v.  Maule,  2  Dowl.  10). 

These  particulars  should  be  mentioned  in  the  affidavit  on 
which  the  application  to  the  court  or  judge  is  made,  which  ought 
to  state  the  writ  of  summons  to  have  been  regularly  issued  and 
indorsed  (  Wakeley  v.  Teesdale,  2  L.  M.  &  P.  85).  The  inquiries 
made  by  the  party  endeavouring  to  serve  the  writ  should  also  be 
stated  in  the  affidavit  (Dubois  v.  Lowther,  4  C.  B.  228),  as  should 
also  the  answers  made  to  the  inquiries  (Fisher  v.  Goodwin,  2  C.  & 
J.  94),  that  the  court  may  judge  whether  the  defendant  is  in  truth 
avoiding  service. 

It  must  be  distinctly  shown  that  the  defendant  knows  of  the 
writ  and  evades  its  service  (Kitchen  v.  Wilson^  4  C.  B.,  N.  S. 
488). 
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Sndlj.  The  fiicts  to  show  that  the  writ  has  come  to  the  know.   Wrift 
ledge  of  the  defendant  must  depend  on  each  particular  case,  as  2^^||2alir« 
■ost  also  those  from  which  can  be  derived  the  conclusion,  that  knowledge. 
he  evades  serrice  of  the  writ  (see  Thomas  v.  Pearce,  Ooggs  v. 
Ltrd  HmniimgUwer,  Heath  ▼.  WhiU,  Christum  ▼.  Eicks,  Rtussll  y. 
Lsme,  Dmries  ▼.  Westmaeott,  ubi  supra).    Where  it  can  clearly  be 
ibown  that  the  defendant  is  aware  of  the  writ,  and  merely  avoids 
ienriee,  the  strict  requirements  as  to  the  efforts  to  be  made  to 
effect  service  are  not  generally  insisted  on  ( IVilkins  v.  JoneSy  3 
D.  &  L.  747 ;  and  see  Oodmage  v.  Terrewest,  L.  J.  20,  Q.  B. 
209,  in  which  case  the  defendant  had  corresponded  with  the 
plaintiff's  attorney  as  to  a  compromise  of  the  action ;  see  also 
Banimger  t.  HamUep,  12  C.  B.  720). 

Where  the  defendant  was  ill  and  could  not  be  seen,  b  distringas 
was,  under  the  old  practice,  granted  after  the  usual  applications 
(Sktfftrd  T.  miliams,  11  C.  B.  682). 

Sridly.  The  fact  of  no  appearance  having  been  entered  for  the  Vo  appsar- 
^efendant  may  be  stated  in  the  same  affidavit  as  the  attempts  to  '*^'* 
effect  service,  or  in  a  separate  affidavit.  The  search  must  be 
made  before  any  application  for  leave  to  proceed,  as  if  service 
kad  been  effected.  It  should  appear  to  have  been  recent  (Hooker 
T.  Townsewdt  1  Hodges,  204),  and,  if  possible,  on  the  day  of,  or 
ttt  which,  the  application  for  leave  to  proceed  is  made  ( Spsnce  v. 
Barker,  8  Dowl.  296).  A  search  four  days  old  has  been  con- 
odered  stale  (Drtnkwater  v.  MiU,  12  C  B.  452). 

The  application  ought  to  be,  "  that  the  plaintiff  be  at  liberty  Application 
to  proceed  as  if  personal  service  had  been  effected  "  on  the  de-  /^  '*«*'*  '<* 
finMiaDt.     It  cannot  be  made  until  after  the  lapse  of  eight  days  f°^**^' 
froB  the  last  attempt  to  serve  the  defendant  {Brian  v.  Streiton^ 
1  Dowl.  642),  nor  must  it  be  delayed  for  an  unreasonable  time 
(Br«B^e  V.  Aay,  9  Dowl.  599) ;  two  months  have  not  been  con- 
sidered an  unreasonable  delay  (Beg ton  v.  H^ood,  L.  J.  15,  Ex. 
447). 

The  application  is  made  ex  parte,  and  the  rule  may  be  made 
absolute  in  the  first  instance  {Barringer  v.  Handley,  ubi  supra). 

The  statements  in  the  adffiavit  on  which  the  application  is 
^oonded  ought  to  be  clear  and  satisfactory,  since,  under  the  old 
l^w,  the  distringas  was  itself  a  kind  of  notice  to  the  defendant 
that  he  might  appear.  It  would  seem  that  a  rule  or  judge's 
^er,  when  obtained,  will  not  be  set  aside  on  affidavits  merely 
contradicting  those  on  which  the  rule  or  order  was  obtained 
[Wkittaktr  V.  Crocker,  2  L.  M.  &  P.  76). 

Where  the  defendant  carried  on  business  in  England  at  the 
time  of  the  issuing  of  the  writ,  an  order  to  proceed,  made  under 
the  above  section,  will  not  be  set  aside,  when  it  is  left  at  all 
^btful  whether  the  defendant  then  resided  in  England  (Narfv. 
Matters,  10  W*  R.  75«,  C.  P). 

Statutory  Service  qf  Writs, 

Ai  regards  the  service  of  writs  and  other  proceedings  on  pub-  Public  com- 
He  companies,  commissioners.  &c.,  statutory  modes  of  service  are  P^"*^* 
Kenerally  given.  The  Companies  Clauses  Consolidation  Act 
(S  Vict,  c  16,  s.  135),  provides  that  service  on  the  secretary  shall 
henfficient  It  has  been  held  that  service  on  the  secretary  to 
the  Caledonian  Railway  Company, — which  is  partly  in  England 
^d  partly  in  Scotland, — while  he  was  attending  a  meeting  in 
I^oo,  was  good  service  (JVilsoH  v.  Caledonian  Railway  Cmi- 
fny,  5  Ezch.  822). 
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Ckartertd 
companisi. 


Corpora- 

tiOHS. 

Joint-Stock 
companies. 


Printer,  ^c. 
of  newspaper. 


The  statute  7  Will.  4  &  1  Vict.  c.  7S,  i.  26,  proTiiei,  with  re- 
ference  to  trading  companies,  that  senrice  of  any  writ  or  notice 
on  the  cUrk,  or  by  leaving  the  same  at  the  head  office  for  the 
time  being  of  the  company,  or  in  case  such  clerk  shall  not  be 
found  or  known,  then  senrice  thereof  on  any  agent  or  officer 
employed  by  the  company,  or  by  leaving  the  same  at  the  usual 
place  of  abode  of  such  agent  or  officer,  shall  be  deemed  good  and 
sufficient  service  on  the  company. 

The  word  clerk  here  means  chief  clerk,  not  a  mere  clerk  em- 
ployed under  a  secretary,  or  other  clerk  {Walton  v.  Universal 
Salvage  Company,  16  M.  &  W.  438). 

Service  upon  a  corporation  aggregate  is  provided  for  by- 
sect.  16. 

It  would  seem  that  service  of  writs  may  be  made  at  the  com- 
pany's office  on  the  Mcr^/ory  of  a  joint  stock  company  completely 
registered  under  7  &  8  Vict.  c.  110. 

Service  upon  a  director  of  a  company  registered  under  the 
19  &  20  Vict.  c.  47,  was  held  bad  {Toume  v.  Limeriek  Steam  Ship 
Company f  Limited,  5  C.  B.,  N.  S.  730) ;  but  it  has  been  held  (at 
chambers)  good,  where  the  writ  had  subsequently  come  to  the 
knowledge  of  the  secretary  of  a  company  (£x  reL  am.). 

In  an  action  against  any  printer,  publisher,  or  proprietor  of 
any  newspaper,  service  of  any  writ  or  notice  at  the  house  or  place 
mentioned  in  the  declaration  of  such  printer,  &C.,  as  the  house 
or  place  at  which  such  newspaper  is  printed  or  published,  shall 
be  good  and  sufficient  service  upon  any  person  named  in  such 
declaration  as  printer,  publisher,  or  proprietor  of  the  newspaper 
therein  mentioned  (6  &  7  Will.  4,  c.  76,  s.  9). 

The  above  observations  as  to  the  service  of  the  writ  of  sum- 
mons apply,  of  course,  to  a  renewed  or  concurrent  writ 

Irregularity  in  Semiee  of  Writs, 

If  the  service  of  the  writ  is  irregular,  it  may  be  set  aside.  If 
the  irregularity  is  apparent  from  the  copy  served,  as,  for  example, 
if  there  is  no  indorsement  of  the  amount  of  costs  claimed  by  the 
plaintiff,  the  defendant  may  apply  either  to  the  court  or  to  a 
judge  at  chambers  to  set  it  aside ;  and  the  application  should  be 
to  set  aside  the  service  ( Truslot*e  v.  Whitechurch,  8  Dowl.  837 ; 
JHall  V.  Redington,  5  M.  &  W.  603 ;  see  also  Wills  v.  Dawson,  2 
Dowl.  N.  S.  465  ;  Hemp  v.  Warren,  2  Dowl.  N.  S.  758).  As  to 
applications  to  set  aside,  see  sect.  20,  post,  and  R.G.,  H.  T.  1853, 
135,  136,  137. 
Waiver  of  An  objection  to  the  service  of  a  writ  may  be  waived  by  lapse 

irregulaHty.  ^,f  ^^^^  {Holmes  v.  Russell,  9  Dowl.  487;  Davis  v.  Skerlock, 
7  Dowl.  530);  by  taking  a  step  in  the  cause  {Homfray  v.  Ken- 
ving,  2  Chit.  Rep.  236  ;  R.  G.,  H.  T.  1853,  135) ;  by  asking  for 
time  to  pay  (Rames  v.  Knight,  1  Bing.  132);  or  by  promising  to 
settle  {Lloyd  v.  Hawkyard,  1  M.  &  R.  82) ;  or  by  expressing  re- 
gret at  not  having  paid  (Holt  v.  Ede,  1  D.  &  L.  68). 

If  the  plaintiff  discovers  an  irregularity  in  the  writ,  copy,  or 
service,  he  may  give  the  defendant  notice  not  to  appear,  which 
will  prevent  the  defendant,  if  he  have  had  notice  in  time,  from 
incurring  further  costs.  If  he  has  incurred  costs,  as  for  instance, 
by  obtaining  a  rule  or  summons  to  set  aside  the  proceedings, 
such  costs  should  be  tendered. 

.See  also  as  to  reasonable  time  within  which  to  apply,  and  also 
as  to  application  of  the  R.  G.,  H.  T.  1853,  135,  Bayne  v.  Slack, 
L.  J.  27,  C.  P.  14. 


Notice  not  to 
appear. 


I 
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18.  In  case  any  defendant,  being  a  British  subject,  At  to  actions 
is  residing  ont  of  the  jurisdiction  of  the  said  Superior  jSitbhiub- 
Courts,  in  any  place  except  in  Scotland  or  Ireland,*  it  jectt  residing 
shall  be  lawful  for  the  plaintiff  to  issue  a  writ  of  sum-  jl^risdktkm 
mons  in  the  form  contained  in  the  Schedule  A.  to  this  ortheSupe- 
act  annexed,  marked  No.  2,  which  writ  shall  bear  the  ***    "^^ 
indorsement  contained  in  the  said  form,  purporting 
that  such  writ  is  for  service  out  of  the  jurisdiction  of 
the  said  Superior  Courts ;  and  the  time  for  appearance 
by  the  defendant  to  such  writ  shall  be  regulated  by 
^   distance  from  England  of  the  place  where  the 
defendant  is  residing ;  and  it  shidl  be  lawful  for  the 
court  or  judge,  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action,  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,  and  that  the  writ  was 
personally  served  upon  the  defendant,  or  that  reason- 
able efibrts  were  made  to  effect  personal  service  thereof 
upon  the  defendant,  and  that  it  came  to  his  know- 
ledge, and  either  that  the  defendant  wilfully  neglects 
to  appear  to  such  writ,  or  that  he  is  living  out  of  the 
jurisdiction  of  the  said  courts  in  order  to  defeat  and 
delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in 
Budi  manner,  and  subject  to  such  conditions,  as  to  such 
court  or  judge  may  seem  fit,  having  regard  to  the  time 
allowed  for  the  defendant  to  appear  being  reasonable, 
and  to  the  other  circumstances  of  the  case  :  provided 
always,  that  the  plaintiff  shall  and  he  is  hereby  re- 
quired to  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a  jury 
upon  a  writ  of  inquiry,  or  before  one  of  the  Masters 
of  the  said  Superior  Courts,  in  the  manner  hereinafter 
provided,  according  to  the  nature  of  the  case,  as  such 
court  or  judge  may  direct ;   and  the  making  such 
proof  shall  be  a  condition  precedent  to  his  obtaining 
judgment. I 

The  indoneinent  required  by  s.  8  (p.  6),  anttf  should  be  made 

*  It  is  to  be  observed  that  a  writ  cannot  be  issued  under  this  section 

gainst  a  defendant  residing  in  Scotland  or  Ireland.    The  words  creating 

this  exception  were  introduced  into  the  act  at  the  last  moment.    A  Scottish 

plalBtiffmay  sue  an  English  defendant  in  the  courts  of  Scotland  if  he  have 

MfrMoperty  [MmA^  of  whatsoever  nature  and  howsoever  small  (London 

md  Iforth  Wmttm  BaUwap  Compamn  v.  Lindaayt  8  McQueen's  H.  L.  Rep. 

t9)].  which  can  be  attached  Jurisdietionis  fundanda  catud,  and  the  latter 

ttajr  never  hear  of  the  action  till  he  finds  his  property  seized  by  a  Judgment 

oedinor.    An  English  creditor  has  no  such  remedy  against  a  debtor  hi 

Bcedsnd  or  Ireland.    He  must  go  to  the  Scottish  or  Irish  courts,  as  the  case 

Bsy  be;  and  this  even  if  the  debtor  have  all  his  property  in  this  country. 

Bat  one  who  is  not  a  British  subject  may  be  proceeded  against  by  English 

fnetn  onder  a.  19,  though  resident  in  Scotland  or  Ireland. 

f  £jiecntioa  upon  the  Judgment  thus  obtained  may  be  registered  under 
iikH  VkL  e.  38  (Which  see  in  Appendix, fos<),  nd  made  avaUable  againit 
Of  Mndaaf •  piopcKty  in  thU  conatiy. 
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WrU. 


Indorsements 
on  writ. 


Inquiry  be- 
fore Master, 


on  this  writ,  but  should  allow  the  defendant  the  time  limited 
appearance  to  pay  the  debt  and  costs. 


fi»r 


This  simple  procedure  has  been  substituted  in  lieu  of  Ae  pro- 
ceeding to  outlawry.  While  an  absent  defendant  has  ample  op« 
portunity  of  defending  himself,  reckless  and  fraudulent  debtors 
are  no  longer  able  to  set  their  creditors  at  defiance  by  leafing  the 
country. 

This  writ  of  summons  differs  from  the  ordinary  writ  in  not 
specifying  in  the  body  of  it  the  time  for  entering  an  appearance. 
This  is  left  to  the  plaintiff,  who  must  judge  for  himself  what  time 
it  will  require  to  enable  the  defendant  to  appear  (which  will  de- 
pend, of  course,  upon  the  place  of  his  residence),  and  fill  up  the 
blanks  in  the  writ  and  endorsement  accordingly.  The  indorse- 
ment of  the  name  and  address  of  the  person  issuing  the  writ 
must  be  as  special  as  in  the  case  of  an  ordinary  writ  (p.  4,  tviteY. 
It  has  likewise  an  indorsement  that  the  writ  is  for  service  out  of 
the  jurisdiction. 

The  previous  observations  as  to  the  issue  and  service  of  ordi- 
nary writs  of  summons  apply  to  this  peculiar  writ,  and  there  is 
a  special  provision  (s.  23)  enabling  consuls  to  take  affidavits  of 
service. 

A  writ  for  service  out  of  the  jurisdiction  should  be  endorsed 
by  the  person  serving  it,  as  in  the  case  of  an  ordinary  writ  of 
summons  under  s.  15,  ante. 

As  the  original  writ  must  be  shown  to  a  defendant  when 
served,  if  required  by  him,  the  original  writ  should,  in  the  case 
of  service  out  of  the  jurisdiction,  be  sent  to  the  person  charged 
with  the  service. 

The  plaintiff  cannot  recover  final  judgment  upon  non-appear. 
ance,  against  a  defendant  served  with  process  out  of  the  jurisdic- 
tion. The  proviso  at  the  end  of  the  section  involves  an  inquiry 
before  the  Master  (in  ordinary  cases)  under  s.  94,  post. 


Proceedings  t 
if  service 
cannot  be 
ejected. 


I.  Cause  of 
action  within 
thejuriS' 
diction. 


Before  a  plaintiff  can  proceed  under  this  section,  he  must  ob« 
tain  the  leave  of  the  court  or  of  a  judge  to  do  so,  and  this  leave 
is  only  obtainable,  Istly,  on  the  court  or  judge  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  contract  made  within 
the  jurisdiction ;  2ndiy,  that  the  writ  was  personally  served,  or 
that  reasonable  efforts  were  made  to  effect  personal  service,  and 
that  the  writ  came  to  the  defendant's  knowledge;  3rdly,  that 
the  defendant  wilfully  neglects  to  appear  to  the  writ,  or  is  living 
out  of  the  jurisdiction  of  the  court  in  order  to  defeat  and  delay 
his  creditors. 

1.  The  court  or  a  judge  must  be  satisfied  by  affidavit  of  the  ex- 
istence of  a  cause  of  action,  and  of  its  being  within  the  jurisdic- 
tion of  the  court ;  but  the  insufficiency  of  the  affidavit  may  be 
waived  by  the  defendant  ( Harmon  v.  mmams,2^  L.  T.  149,  Ex.) 

The  words  '*  cause  of  action"  are  not  here  to  be  construed  as 
comprising  the  whole  cause  of  action,  and  therefore  the  dis- 
honour in  England  of  a  promissory  note  made  and  delivered  to 
the  plaintiff  in  France  but  payable  in  England,  was  held  to  be 
within  the  section  {Fife  v.  Round,  6  W.  R.  282,  Ex.) 

The  Court  of  Exchequer  have  interpreted  this  section  so  as  to 
claim  and  exercise  jurisdiction  wherever  leave  has  been  given, 
whether  rightly  or  wrongly,  to  proceed  under  it  {Hutton  v.  WkUe^ 
house,  4  W.  R.  463}  ;  Martin,  B.,  observing,  that  *'  it  is  not  re* 
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quired  that  there  should  be  a  cause  of  action,  but  that  the  court 
or  a  judge  should  be  satisfied  that  there  is  one."  Where,  how- 
ever, a  defendant,  upon  service  of  writ  abroad,  made  an  affidavit 
denjring  that  the  cause  of  action  arose  in  England,  the  proceedings 
were  set  aside  {Bivet  v.  Pieoi,  4  H.  &  N.  365). 

Appearance  by  the  defendant  operates  as  a  waiver  of  objection 
to  the  jurisdiction  {Forbes  ▼.  Smith,  10  Ezch.  717). 

The  costs  of  foreign  service  are  allowed  on  taxation  ( fVhite  r, 
Brett,  L.  J..  28,  Ex.  32). 

As  affidavits  will  be  required  in  many  of  the  proceedings  under  AfidatitK 
the  statute,  it  may  not  be  inopportune  in  this  place  to  state,  as 
sQcdnctly  as  possible,  the  general  rules  to  be  followed  in  framing 
these  instruments. 

Affidavits. 

(a)  neir  TttU. 

Ad  affidavit  should  be  entitled  in  the  court  in  which  the  action  Court. 
is  brought  ( Moiling  v.  Poland,  3  M. &  S.  157 ).  It  should  also  be  Cau$9. 
entitled  in  the  cause  {Ball  v.  Stanley,  6  M.  &  W.  396);  in  which  p„tug, 
case  it  ought  to  state  the  Christian  names  and  surnames  of  all  the 
parties  to  the  action,  otherwise  it  cannot  be  used  {Anderson  v. 
Boker,Z  Dowl.  107  ;  Cohen  v.  Williams,  8  Dowl  418).  Thus  an 
tifidaTit  entitled  J.  v.  B,  and  others,  would  be  bad  {Doe  dem. 
^Tfme  V.  Roe,  8  Dowl.  340).  The  Christian  name  and  surname 
tboold  be  stated  at  length  {Masters  v.  Carter,  4  Dowl.  577).  In  Initials  of 
^ctions  upon  bills  rf  exchange,  promissory  notes,  or  other  toritten  ^'■''*** 
ivtnmenU,  any  of  the  parties  to  which  are  designated  by  the  ini- 
tial letter  or  letters,  or  some  contraction ,  of  the  Christian  or  first 
name  or  names,  it  is  sufficient  to  designate  such  persons  in  an 
affidavit  by  the  same  initial  letter  or  letters,  or  contraction,  of  the 
Christian  or  first  name  or  names,  instead  of  stating  the  Christian 
or  fint  name  or  names  in  fiill ;  the  affidavit  should  show  such 
initials  to  have  been  so  used  {Holbert  v.  WilUams,  8  Dowl.  139). 
^^^^e  the  defendant  is  described  by  initials,  by  a  wrong  name,  or 
^fitkstt  a  Christian  name,  it  should  appear  that  due  diligence  has 
l^^n  nsed  to  obtain  knowledge  of  the  proper  name ;  but  as  a  general 
^c  it  is  sufficient  if  the  identity  of  the  parties  clearly  appears 
(Baldwin  v.  Bannerman,  12  C.  B.  152).  It  should  also  clearly 
'Ppear  which  parties  are  plaintiffs  and  which  defendants  {Harris 
y-  Gr^ftt,  4  Dowl.  289).  Entitling  a  cause  as  "  C  D.  ats.  J,B." 
losead  of  J.  B.  v.  C  D.  has  been  held  bad  {Richards  v.  Isaac,  2 
^L  710).  If  defective  in  either  of  these  respects,  the  affidavit 
^y  be  rejected. 

^  If  the  plaintiff  sue,  or  the  defendant  is  sued,  in  a  representa-  Representa- 
tive  capacity,  as  executor,  administrator,  or  assignee,  his  repre-  "«'«^*- 
•oKttlise  character  must  be  stated  (  Wright  v.  Hunt,  1  Dowl.  457) ;  ^ 
ind  the  party  of  whom  the  plaintiff  or  defendant  is  executor, 
Mlmbistrator  or  assignee  must  be  stated ;  *'  assignee,  &c."  for 
^Bttance,  being  insufficient  {CasUy  v.  Smith,  4  Dowl.  477). 

(b)  By  whom  to  be  made. 

The  affidavit  as  to  the  cause  of  action  need  not  necessarily  be 
iDade  by  the  plaintiff.  It  may  be  made  by  one  of  several  plaintiffs 
{Smipte  V.  Crammond,  4  T.  R.  176).  It  may  be  made  by  another 
Person,  who  can  swear  to  the  cause  of  action,  the  existence  of 
*hich  should  not  only  be  shown  according  to  his  knowledge,  but 
the  means  of  that  knowledge  should  appear,  that  the  court  or 
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judge  may  see  whether  the  deponent  has  sufllcient  means  of 
knowledge. 

The  true  ahode  and  the  addition  of  the  deponent,  or  of  all  ^e 
deponents,  if  several,  should  be  stated  in  the  affidavit  {Cokhett  ▼• 
Oldfiel^  16  M.  &  W.  469 ;  R.  G.,  H.  T.  1853,  r.  138). 

It  is  sufficient  if  the  deponent  describe  himself  as  **  of  the  city 
of  London,  merchant "  ( Vtutier  v.  Jtdert&m,  3  M.  &  S.  l6o) ;  at 
as  "of  Bath,  in  the  county  of  Somerset,  esqnire"  {Coppin  v. 
Potter,  2  Dowl.  785) ;  and  see  Hewer  v.  Cbx  (L.  J.  30,  Q.  B.  73), 
for  decision  under  the  Bills  of  Sale  Act. 

Where  a  foreigner,  who  had  come  to  this  country  merely  for 
temporary  purposes,  described  himself  as  of  his  place  of  residence 
abroad,  it  was  deemed  sufficient  (Boutchet  v.  Kiitoef  3  East, 
154). 

It  is  sufficient  if  the  clerk  to  an  attorney  state  the  place  of 
business  of  such  attorney  as  his  residence  ( Strike  v.  Blanckard, 
5  Dowl.  216 ;  AtUnhorough  v.  Thompson,  2  H.  &  N.  559).  Where 
a  deponent  described  himself  as  *'  S.  clerk  to  E.  J.,  Esq.,  bar* 
rister-at-law,  and  assessor  of  the  Court  of  Passage  of  the  borough 
of  L.,"  the  affidavit  was  rejected  {Wmek  t.  mUiamt,  12  C.  B. 
416). 

A  clerk  may  describe  himself  as  of  the  office  where  he  does 
business  during  the  day,  although  he  sleep  elsewhere  {BatUp  ▼• 
Thome,  1  M.  &  S.  103> 

A  person  lately  discharged  from  prison,  but  who  slept  there» 
was  held  sufficiently  described  as  late  of  that  prison.  The  resi- 
dence stated  must  be  the  true  one ;  therefore  a  deponent  cannot 
describe  himself  as  late  of  a  place  where  he  has  ceased  to  reside, 
when  he  actually  resides  elsewhere  at  the  time  ( Sedlejf  v.  Whiie, 
11  East,  528. 

An  affidavit  must  state  the  rank  or  degree  in  life,  profession 
or  trade  of  the  deponent,  unless  he  is  a  party  in  the  cause.  This 
addition  ought  to  be  stated  with  sufficient  certainty.  **  Merchant'* 
(  Faesier  v.  Alderson,  uhi  tupra),  '*  manufacturer,"  **  late  clerk  to," 
&c.,  **  managing  clerk  to,"  &c  {Simpeon  v.  Drummond,  2  Dowl. 
473),  *' agent  of  the  plaintiff"  {Lurford  v.  Groombridge,  2  Dowl. 
N.  S.  332),  have  been  held  to  be  sufficient  additions;  but  see 
Winch  V.  mniams,  uhi  supra.  An  affidavit  by  **  R.  J.,  late  of 
the  city  of  W.,  victualler,  but  now  of,"  &c.,  without  furdier  ad- 
dition, has  been  held  sufficient  {Angel  v.  Ihier,  5  M.  &  W.  163). 
But  "  assessor  "  is  not  sufficient  {Nathan  v.  Cohen,  3  Dowl.  370). 
And  the  descriptions  "  acting  as  managing  clerk,'*  &c.  (Grotv*  v. 
Browning,  6  A.  &  E.  805);  or  "^  articled  clerit"  {R.  v.  Reew, 
4  Q.  B.  211);  are  insufficient  if  it  be  not  stated  to  whom  or  m 
what  profession  ;  see  also  as  to  describing  an  attorney's  clerk  as 
a  *' gentleman,"  {Dryden  v.  Hope,  9  W.  R.  18,  Ex.) 

It  is  not  necessary  to  give  any  addition  to  any  ps^  mentioned 
in  the  affidavit,  but  to  the  deponent  (  WaUtM  v.  Foifce,  1  D.  &  R. 
150). 

Nor  is  it  necessary  to  g^ve  the  addition  of  a  party  to  the  suit, 
when  deponent,  if  he  describe  himself  as  the  above-named  plain- 
tiff or  defendant  {Shirer  v.  fValker,  2M.ikG.  917). 

(c)  77m  Contents^ 

Affidavits  must  be  divided  into  paragraphs,  and  each  paragraph 
mutt  be  numbered  consecutively,  and  must  be  confined  as  near 
as  may  be  to  a  distinct  portion  of  the  subject  (R.  G.,  M.  V.  1854, 
r.2). 
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Tlie  •Cateoients  made  io  an  affidavit  thonid  be  rach  that  per*  Mfutt  b*  Mr- 
jury  may  be  assupoed  on  tbem  if  they  are  fiilie ;  they  tbonld,  *'/Ji.f*^ "' 
tboefore,  be  distinctly  expreaaed.  ETerjrthing  that  is  material  ^  * 
ibould  be  atated,  as  the  defendant  may  have  no  opportonity  to 
deny  the  tnith  of  the  statement,  and  nothing  should  be  left  to 
iamdment  {Friek  y.  Poole,  9  B.  Ik  C.  543; ;  bat  at  the  same  time 
DO  icrderant  matter  should  be  introduced.  Statements  aa  to  the 
'eiistenee  of  a  caoae  of  action  mast  be  direct  and  positive,  and 
lot  srgnmentatiYe  (  P&mp  ▼.  Lmdvigson,  2  Burr.  655 ).  Swearing 
to  a  debt,  *«  as  deponent  believes^  {Riot  t.  Belisant,  2  Str.  1209) ; 
or, ''as appears  by  the  bond"  (Heatkeote  v.  GotUn,  2  Str.  1157); 
or.  "*  by  uie  agreement  **  (Jemmngt  ▼.  Martin,  3  Burr.  1447 ) ;  or, 
"according  to  die  bill  delivered  to  the  defendant"  (  WilHamt  v. 
Joekmm,  3  T.  R.  575);  or  even  swearing  that  defimdant  is  in* 
dcbted  in  a  sum  "  for  which  he  has  not  accounted"  {Champion  v. 
GUhertj  4  Burr.  2126),  would  not  be  sufficient.  See  observationa 
at  to  swearing  "  on  information  and  belief"  in  Arndt  v.  Porter 
(L  J.  30,  Ex.  19).  An  affidavit  of  debt  for  goods  sold  and  de^ 
firered,  which  went  on  to  state  that  the  creditor  had  received  no 
other  security  save  certain  bills  of  exchange,  overdue  and  unpaid, 
wu  bv  Lord  Tenterden  at  chambers  held  insufficient,  as  it  did 
not  alfege  that  the  creditor  was  the  holder.  An  affidavit,  how* 
cfer,  that  the  defendant  is  indebted  in  such  a  sum  "  as  the 
flaintiff  computes  it,"  would  be  good  {Moaltby  v.  RiehardMony  2 
Burr.  1032). 

Where  it  is  frotn  the  circumstances  clearly  impostible  to  swear  Mof  b«  io 
fM9el^  (as  where  the  cause  of  action  arose  from  non-payment  deponent** 
of  bills  m  India),  it  is  considered  sufficient  to  state  that  the  bills  ^''^* 
were  not  paid  "  to  deponent's  knowledge  and  belief"  {Hobson  v. 
Cmpkett,  1  H.  Bl.  245). 

When  facts  are  not  within  the  deponent's  knowledgre,  he  should 
tllege  diat  he  has  been  informed  thereof,  and  that  he  verily  be- 
bm  tbem  to  be  true. 

Clefical  errors  are  not  eonsidered  sufficient  ground  for  reject-  Clerical 
ing  an  affidarit  when  the  meaning  is  dear.  But  this  will  depend  ^f^^^** 
ttpoa  whether  the  mistake  is  material  or  not.  In  a  case  where  a 
Pttty  sued  by  hit  next  fnend,  and  the  affidavit  ^M^ted  the  suit  to 
be  by  fter  next  fnend,  the  affidavit  was  upheld.  An  affidavit, 
kwrerer,  in  which  the  word  *•  oath  "  was  omitted  (Olher  v.  Price, 
S  Dowl.  361) ;  and  another  in  which  the  word  "  said  "  was  sub- 
Kitiited  for  *•  saith"  (Howorth  v.  Hubbenty,  8  DowL  455),  were 
M  iasofficient. 

Affidavits  made  by  parties  claiming  debts  en  autre  droit,  should  f^htrt  de- 
1*  as  £rect  snd  positive  as  the  circumstances  of  the  case  will  JJ^^J**** 
pcnmt  In  cases  where  the  creditor's  claim  arises  to  him  en  dxoit. 
nire  droitf  as  an  executor,  administrator  or  assignee,  it  is  not 
Mcenary  that  he  should  swear  positively ;  it  is  enouffh  if  he 
•wears  to  his  belief  {Roche  v.  Carey,  2  W.  Bl.  850).  It  would 
tppew  that  an  assignee  of  a  bankrupt  may  swear  to  the  debt,  **  as 
it  appears  b^  the  bankrupt's  books,"  or  "  by  his  last  exami- 
■ation,"  adding  the  usual  words,  **  as  he  verily  believes  "  ( Tottna 
r.  Eiwarde,  4  Burr.  2283).  Dates,  when  material,  should  be 
Morn  to  positively ;  but  affidavits  by  an  executor,  who  swore  to 
tbe  debt  being  due  to  the  testator,  *<  as  appears  from  a  statement 
ttadeirom  the  testator's  books  by  an  accountant  employed  to 
lovestigate  the  same,  as  deponent  verily  believes"  {Roteney  v. 
^one,  1  Price,  402) ;  by  an  assignee  of  a  bankrapt  who  swore  to 
^  debt,  as  it  appears  from  the  letters  of  J,  and  B.  "as  this 
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deponent  believes  "  {Moiling  v.  Buckholtx,  2  M.  &  S.  563);  by  a 
bankrupt,  who  stated  that  the  debtor  was  indebted  to  the  de- 
ponent before  the  commission,  and,  "  as  he  believed,"  was  sdll 
indebted  to  his  assignees  on  a  bill  accepted  by  him,  endorsed  by 
the  drawer  to  deponent,  and,  "as  he  believed,"  still  unpaid 
{Tucker  v.  Franeii,  12  Moo.  347),  have  been  respectively  held 
insufficient.  An  assignee,  as  above  stated,  will  be  allowed  to 
swear  "  to  the  best  of  his  knowledge  and  belief,"  to  all  facts  not 
within  his  own  knowledge.  If,  however,  an  executor  or  assignee 
swear  positively  to  the  debt,  the  affidavit  will  not  be  rejected  on 
that  account,  however  improbable  it  may  be  that  the  deponent 
should  have  such  positive  knowledge. 

An  affidavit  of  a  debt  by  a  surviving  partner  should  show  that 
the  other  partner  is  dead  {Morrell  v.  Parker^  6  Dowl.  123).  An 
affidavit  that  the  defendant  was  indebted  to  the  plaintiff  and  hia 
wife  as  administratrix  of  /.  P.  deceased,  was  considered  sufficient, 
without  stating  expressly  that  /.  P.  died  intestate  (Coppin  v.  Potter^ 
2  Dowl.  785). 

(d)  The  Cause  qf  Actum, 

It  may  be  useful  to  refer  to  a  few  of  the  cases  illustrative  of 
what  have  been  held  tt^fficient  and  what  insufficient  statements  of 
**  causes  of  actiont*' — cases  generally  decided  on  applications  to 
hold  defendant  to  bail ;  but  the  principles  laid  down  in  these 
cases  may  be  considered  generally  applicable  to  an  affidavit  ne- 
cessary for  obtaining  leave  to  proceed  on  a  defendant's  absence 
and  non-appearance. 

In  a  case  where  the  defendant  was  stated  to  be  indebted  to  the 
deponent,  under  a  deed  by  which  the  defendant  covenanted  to 
pay  money  at  a  time  now  past  {Lambert  v.  Wray,  3  Dowl.  1691); 
and  in  another,  where  the  defendant  was  said  to  be  indebted  to 
the  plaintiff  in  500/.  "  upon  a  certain  indenture  qf  mortgage,  by 
which  the  defendant  covenanted  to  pay  the  said  sum  of  money  to 
the  plaintiff  at  a  certain  day  now  past "  {Masters  v.  Billing,  3 
Dowl.  751 );  the  affidavits  were  held  sufficient 

An  affidavit  on  a  bond  should  state  the  bond  to  be  due  and 
payable  {Smith  y.  Kendal^  7  D.  &  R.  232).  In  a  case  where  the 
affidavit  stated  the  debt  to  "  be  for  principal  and  interest  due  on  a 
bondi**  without  stating  the  bond  to  be  conditioned  for  the  payment 
of  money  {By land  v.  King,  7  Taunt.  275),  it  was  held  sufficient. 

An  affidavit  of  debt  on  an  award  should  state  the  submission, 
the  making  of  the  award,  and  that  the  money  was  due  at  a  day 
past  {Anon,  1  Dowl.  5).  If  the  award  direct  the  money  to  be 
paid  by  defendant  to  plaintiff  on  demand,  such  demand  should 
be  sUted  {Driver  v.  hood,  7  B.  &  C.  494).  An  affidavit,  that  the 
defendant  was  indebted  for  damages  awarded,  and  for  costs  and 
expenses  taxed  and  allowed,  has  been  held  sufficient  {Jenkins  v. 
Law,  1  B.  &  P.  365). 

Where  the  debt  arises  on  bills  or  prognissory  notes,  these  should 
be  stated  to  be  due  and  unpaid  {Kirk  v.  Almond,  1  Dowl.  318). 
If  a  note  is  payable  by  instalments,  the  affidavit  should  show 
what  instalments  are  due  and  unpaid  {Hart  v.  M^Oerris,  3  Tyr. 
238 ).  An  affidavit,  stating  the  defendant  to  be  indebted  in  a 
certain  sum,  as  the  balance  of  a  bill  drawn  by  plaintiff  and  ac- 
cepted by  the  defendant,  and  due  at  a  day  past,  has  been  held 
sufficient  (  Walmsley  v.  Dibden,  4  Moo.  &  P.  10). 

It  should  also  appear  how  the  defendant  is  liable,  whether  at 
acceptor,  drawer  or  indorser  {Humphreys  v.  fFinslow,  6  Taunt, 
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SSI).  The  affidavit  should  show  the  character  in  which  the 
plaintiff  claims,  whether  as  indorsee  or  payee ;  and  if  as  indorsee, 
K  shoal d  state  by  whom  the  bill  was  indorsed  {Lewis  ▼.  Gompertx, 
1  Dowl.319). 

Intermediate  endorsements  need  not  he  stated  when  the  maker 
of  a  promissory  note  is  sued  by  an  indorsee  of  the  payee  {Luce  v. 
irna,  6  Dowl.  92) ;  in  actions  against  the  drawer  of  a  bill,  the 
affidaTit  should  allege  the  presentment  to,  and  the  default  of  the 
acceptor,  or  facts  to  dispense  with  these  allegations ;  but  it  need 
■ot  allege  notice  of  dishonour  (Simpson  v.  IHckt  3  Dowl.  731). 

Affidavits  of  debt  for  "  goods  sold,"  not  stating  delivery,  and  Goods  »old^ 
fcr  "goods  sold  and  delivered/*  not  stating  **  by  the  plaintiff  to  #«• 
de£nidani"  {Ysmng  v.  Gatieuj  2  M.  &  S.  603);  for  goods  sold 
and  delivered  to  the  defendant  without  saying  '*  by  the  plaintiff" 
{C&rtknw  V.  HaggfTf  I  East,  106);  and  for  goods  sold  and  de- 
fivered  /«r  the  defendant,  instead-  of  to  the  defendant  ( Bell  v. 
Tinpft,  2  B.  &  A.  596);  for  work  done  and  materiab  pro- 
vided, and  goods  manufactured  and  made  by  tlie  deponent  for 
the  defendant  at  his  request  {Pontifex  v.  Maltzoff,  1  £xch.  436), 
have  been  held  bad. 

An  affidavit  of  debt  for  money  paid,  laid  out,  and  expended,  lionsg  lenty 
and  lent  and  advanced,  by  plaintiff  "  to  '*  the  defendant,  and  at  t«* 
his  request,  omitting  the  words  **  for  the  defendant,"  has  been 
held  insufficient  ( fWcfc  v.  Poole,  9  B.  &  C.  543).  An  affidavit 
far  money  had  and  received  on  account  of  the  plaintiff  ought  to 
state  it  to  have  been  received  by  the  defendant  to  the  plaintiffs 
l»e  (KeUy  v.  Curzon,  4  A.  &  E.  622). 

An  affidavit  that  defendant  is  indebted  to  plaintiff  in  1,0002.,  Account 
under  an  agreement  in  writing,  whereby  defendant  undertook  to  siaisd. 
pav  plaintiff  the  balance  of  accounts,  &c.  "  which  said  balance  is 
still  due  and  unpaid,"  without  stating  that  the  balance  was  1,000/., 
was  held  insufficient  {Hatfield  v.  Linguardt  6  T.  R.  217).  But  an 
affidavit  that  defendant  is  indebted  to  plaintiff  on  the  **  balance 
of  an  account  stated,"  without  adding  "and  settled"  {Tyler  v, 
Campbeilt  3  Bing.  N.  C.  675) ;  and  an  affidavit,  stating  defendant 
to  be  indebted  to  plaintiff**  on  an  account  stated  between  them," 
have  been  held  sufficient  {Balmanno  v.  May,  6  Dowl.  306). 

An  affidavit  against  the  surety,  on  a  guarantee  for  goods,  Guarantee, 
should  show  the  amount  guaranteed,  the  terms  of  the  guarantee, 
that  the  time  for  payment  had  elapsed,  and  that  the  principal 
debtor  had  not  paid  {Jngus  v.  Robilliard,  2  Dowl.  90). 

An  affidavit  of  a  cause  of  action  arising  on  the  breach  of  an  Breach  of 
sgrrement  must  state  a  breach  of  the  agreement  {Stinton  v.  Hughes,  agreement. 
6  T.  R.  13). 

If  mterest  be  sought  to  be  recovered  as  a  debt,  the  affidavit  interest. 
should  show  an  express  contract  {Harrison  v.  7Wn«r,  4  Dowl. 
72).    It  need  not  sute  the  amount  of  the  principal,  nor  the  time 
when  it  began  to  run  (  White  v.  Sowerby,  3  Dowl.  584). 

(e)  Be/ore  whom  Affidavits  to  be  used  in  the  Superior  Courts  may 

be  suwrn. 

Affidavits  to  be  used  in  the  Superior  Courts  may  be  sworn 
before  the  court  or  the  judge  to  whom  the  application  is  made. 
An  affidavit  sworn  before  a  judge  of  one  of  the  Superior  Courts 
may  be  used  in  the  court  to  which  such  judge  belongs,  but  not  in 
any  other  court  unless  entitled  in  such  other  court  (R.  G.,  H.  T. 
1653,  r.  144).    They  may  also  be  sworn  before  a  commissioner 
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S»9m 
abroad. 


Abroad, 


Jurat, 


If 

b^ore  a  com- 

mi$$ioner. 


Jf  deponent 
be  UUterate, 


If  sworn 
abroad. 


If  made  bp 
a  foreigner. 


empowered  to  take  affidavits  in  the  court  in  whicb  the  aifidaTtt 
18  entitled  (29  Car.  2,  c.  5).  See  as  to  affidavits  sworn  before 
attomies,  their  agenu,  and  clerks  (R.  G^  H.  T.  1858,  it.  142, 
143  :  and  Horsefall  v.  Mattkewman,Z  M.  &  S.  154). 

Affidavits,  if  sworn  in  Scotland  or  Ireland,  may  be  sworn  before 
a  commissioner  of  the  court  appointed  to  uke  affidavits  (3  &  4 
WilL  4,  c.  42).  An  affidavit  may  also  be  sworn  either  before  a 
judge  or  magistrate,  or  other  person  authorized  by  law  to  take 
affidavits.  If  the  affidavit  be  sworn  before  a  judge,  the  judge's 
signature  to  the  jurat  must  be  verified  by  affidavit  to  be  made  in 
this  country  {Dmlmer  v.  Bernard,  7  T.  K  252).  If  sworn  before 
a  magistrate  or  other  person,  not  only  the  signature,  but  alto  the 
authority  to  administer  an  oath,  must  be  verified  in  like  manner, 
or  by  the  certificate  of  a  notary  public  (£x  parte  fVertley,  2  H.  Bl. 
275),  or  a  British  consul  acting  in  this  case  as  a  notary  public 
(6  Geo.  4,  c.  87.  s.  20 ;  Rs  Barber,  4  Dowl.  640). 

A  notarial  certificate  proves  itself  (CoiM  v.  Sherrard,  11  Exch. 
482)  ;  as  to  its  effect,  see  Chetmer  v.  Noyet,  4  Camp.  129. 

An  affidavit  made  abroad  may  be  sworn  before  a  magistrate 
there,  but  his  signature  and  his  authority  to  administer  an  oath 
must  be  verified  in  like  manner  {Omealy  v.  Newell,  8  East,  364). 

Affidavits  and  notarial  acts  may  now  be  made  and  done 
abroad  before  and  by  English  ambassadors  and  other  diplomatic 
agents,  and  before  consuls;  and  may  be  received  in  evidence 
without  proof  of  the  seal  or  signature  of  such  ambassador  or 
official  person  which  they  may  purport  to  have  affixed  to  them 
(18  &  19  Vict.  c.  42)  i  and  see  s.  23  (p.  26),po*t. 

(f)  TheJwrai. 

In  the  jurat  must  be  stated  the  date  of  swesring  die  affidavit 
(Blackwell  v.  JUen,  7  M.  &  W.  146),  as  also  the  place  and 
county  where  it  is  sworn,  if  sworn  before  a  commissioner  (Cau  ▼. 
CasSf  1  D.  &  L.  698).  The  place,  however,  may  be  stated  bj 
reference,  if  it  be  mentioned  in  the  body  of  the  affidavit  {Grami 
v.  Fry,  8  Dowl.  234). 

If  the  affidavit  be  sworn  before  a  commissioner,  the  words 
"before  me"  must  be  inserted  in  die  jurat  It  should  appear 
that  the  person  before  whom  it  is  sworn  is  a  commissioner  of  the 
court  in  which  it  is  entitled ;  and  the  omission  of  these  words 
cannot  be  waived  (R.  v.  Bloxham,  2  D.  &  L.  168). 

If  the  affidavit  be  made  by  two  or  more  persons  their  several 
names  must  be  written  in  the  jurat  (R.  G.,  H.  T.  1853,  r.  139). 

If  the  affidavit  be  made  by  a  person  who  appears  to  be  illiterate, 
the  fact  that  the  affidavit  was  read  to  the  party  making  it,  and 
that  the  deponent  seemed  perfectly  to  understand  the  same,  ought 
to  be  stated  in  the  jurat  (Haynet  v.  Powell,  3  Dowl.  599  ;  R.  G., 
H.  T.  1853,  r.  141).  When  the  deponent  makes  his  mark,  it 
should  appear  from  the  jurat  that  the  mark  was  made  by  the  de^ 
ponent  (  WiUon  v.  Blakey,  9  Dowl.  352). 

If  sworn  abroad,  the  jurat  ought  to  state  the  place  specially  ;— 
so  held  in  Walker  v.  Christian,  by  Bosanquet,  J.,  after  consultation 
with  the  judges  (2  Chit.  Pract  Uth  edit  p.  1609). 

Where  an  affidavit  is  made  by  a  foreigner  in  English,  an  in- 
terpreter must  be  sworn  to  interpret  it  truly,  and  the  jurat  should 
state  that  the  interpreter  was  so  sworn,  and  did  so  interpret 
(Bosc  V.  Solliers,  4  B.  &  C.  358).  If  the  affidavit  be  in  a  foreign 
language,  there  must  be  another  affidavit  by  an  interpreter  as  to 
its  translation  and  meaning  {Be  Eady,  6  Dowl.  615). 
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A  rule  of  the  Superior  Courts  provides,  that  no  affidavit  shall  Jurat, 
be  read  or  nade  use  of,  in  the  jurat  of  which  there  shall  be  any 
ioxeriiiieation  or  erasure  (K  G.,  U.T.  1853,  r.  140).  A  line 
drawn  through  two  words  in  the  jurat,  leaving  them,  however, 
perfectly  l^ble.  is  an  erasure  within  this  rule,  and  vitiates  the 
affidavit  (  WiUiamM  v.  CUnghy  1  A.  &  E.  376).  Striking  out  the 
date  mentioned  in  the  jurat  with  a  pen,  and  introducing  the  right 
date,  is  a  erasure  within  the  meaning  of  the  above  rule  {Chamhert 
v.  Btmtard,  9  Dovl.  5-57). 

An  alteration  in  the  jurat,  or  other  parts  of  an  affidavit  after  it 
is  sworn ;  nullifies  it ;  it  cannot  be  used.  But  if  the  jurat  be 
ttmck  out,  it  may  be  re- sworn.  If  an  interlineation  is  made  in 
sn  affidavit  previously  to  its  being  sworn,  it  should  be  noticed  by 
the  person  before  whom  it  is  sworn,  by  placing  his  initials  in  the 
BMTgin,  for,  if  the  objection  is  taken,  the  affidavit  cannot  be  read. 

The  same  obaervations  apply  to  affirmations.  The  jurat  of  an 
sffirmation  will,  of  course,  be  '*  <fffi.rmed  "  before  me,  &c.  (See 
hereon  the  C.  L.  P.  A.  1854,  ss.  20,  21.) 

An  affidavit  of  which  the  jurat  is  defective  cannot  be  used,  and 
anile  procured  on  it  will  be  discharged  with  costs  {Cobbttt  v. 
(AdfitU,  16  M.  &  W.  469). 

(g)  Signature  qf  Deponent, 

An  affidavit  ought  to  be  signed  by  the  deponent;  if  he  cannot  Signature  of 
write  he  ought  to  make  his  mark  ( Wilson  v.  Blakey,  9  DowL  352 ;  deponent. 
yatkan  v.  Qfhen,  3  Dowl.  370).  The  usual  signature  ought  to  be 
used,  though  it  do  not  correspond  with  the  name  given  to  the 
deponent  in  the  affidavit  (Hands  v.  ClemenU,  1  D.  &  L.  379). 
An  affidavit  without  deponent's  signature,  made  in  Germany, 
was  admitted,  it  appearing  that  such  was  the  practice  in  Ger- 
laany  [Rg  Eady,  6  Dowl.  615). 

(h)  ExMhits. 

Exhibits  referred  to  in  or  attached  to  affidavits  must  be  spe- 
cified (Ae  /oMpA  Allison^  3  W.  R.  62);  and  copies  of  such  ex- 
hibits,  if  not  filed,  must  be  given  to  die  other  side,  if  required 
{Td,lntt  V.  Ambler,  7  DowL  764). 

(i)  FiUng. 

AH  affidavits  must  be  filed  within  the  time  (if  any)  prescribed, 
valess  leave  to  file  them  afterwards  be  obtained  (R.  G.,  U.  T. 
1853.  r.  145  X 

Affidavits  used  at  chambers  must  be  filed  with  the  Masters 
of  the  court,  and  must  be  delivered  to  them  for  that  purpose 
within  ten  days  next  after  that  on  which  the  matter  was  oisposed 
•f(R.G.,  H.  T.  1853,  r.  147). 

The  rules  of  court  relating  to  affidavits  (which  see,  post)  are 
B.  G.,  H.  T.  1853,  rr.  139  to  148,  and  R,  G.,  M.  V.  1854,  r.  2. 


2.  The  court  or  judge  must  be  satisfied  that  the  defendant  was  Writ  must 
personaQy  served,  or  that  reasonable  efiTorts  were  made  to  effect  «<>"*«  <<>,<''- 
personal  service,  and  that  the  writ  came  to  the  defendant's  know-  -j^J^jjJ)*, 
Kdge.     As  to  what  will  be  considered  reasonable  efforts  to  effect 
personal  service,  see  p.  12,  ante.    But  it  is  to  be  observed  that 
from  the  peculiar  language  of  s.  18,  the  plaintiff*  must  do  more 
than  he  is  required  to  do  by  s.  17*    He  must  not  only  show  rea- 
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sonable  efforts  to  have  been  made,  but  he  must  show  that  the 
writ  came  to  the  knowledge  of  the  defendant.  As  to  what  will 
constitute  '*  a  coming  to  the  knowledge"  of  the  defendant, 
p.  13,  ante. 


Wilful ntg^  3.  The  defendant's  "wilful  neglect  to  appear"  will  be  pre- 
leci  to  op-  sumed  after  the  writ  has  come  to  his  knowledge.  There  must  be 
'"^'  an  affidavit  of  search  for  an  appearance,  as  p.  13,  ante.    So  also 

the  alternative  "  living  out  of  the  jurisdiction  to  defeat  and  delay 
creditors,"  is  a  presumption  to  be  raised  from  the  particular  facts 
of  each  case.  It  is  not  a  fact  to  be  drily  stated,  but  in  an  aflSdavit 
circumstances  sufficient  to  raise  the  presumption  must  be  set  out; 
see  hereon  decisions  as  to  the  acts  oi  bankruptcy. 

The  court  or  judge  will  order  that  the  plaintiff  be  at  liberty  to 
proceed,  and  his  proceedings  are  regulated  by  ss.  28  and  94. 

In  a  case  where  it  was  shown  that  a  defendant,  who  had  been 
served  with  process  in  California  under  this  section,  and  who  re- 
mained there,  was  fraudulently  making  away  with  his  property* 
the  Court  of  Common  Pleas  {dubitante,  Willes,  J.J  ordered  that 
he  should  plead  to  the  declaration  within  eight  days  of  its  beings 
filed  at  the  Master's  office  {Bates  v.  Bates,  9  C.  B.,  N.  S.  561  ; 
L.  J.  30;  C.  P.  191).  And  the  court  subsequently  refused  to 
stay  the  proceedings  upon  an  appearance  entered  by  the  general 
attorney  of  the  defendant  after  Uie  expiration  of  the  eight  days 
above  limited  {S,  C,  9  C.  B.,  N.  S.  564). 

As  to  actions       19.  Iq  auj  action  against  a  person  residing  out  of 
ibiSKners      *^®  jurisdiction  of  the  said  courts,  and  not  being  a 
residing  out    British  subject,  the  like  proceedings  may  be  taken  aa 
dicdonof  the  agaiiist  a  British  subject  resident  out  of  the  juris- 
superior        diction,   save   that,   in   lieu   of  the  form  of  writ  of 
summons  in  the  Schedule  A.  to  this  act  annexed, 
marked  No.  2,  the  plaintiff  shall  issue  a  writ  of  sum- 
mons according  to  the  form   contained   in  the  said 
Schedule  A.,   marked  No.  3,   and  shall  in  manner 
aforesaid  serve  a  notice  of  such  last-mentioned  writ 
upon  the  defendant  therein  mentioned,  which  notice 
shall  be  in  the  form  contained  in  the  said  schedule 
also  marked  No.  3 ;  and  such  service  shall  be  of  the 
same  force  and  effect  as  the  service  of  the  writ  of 
summons  in  any  action  against  a  British  subject  re- 
sident abroad,  and,  by  leave  of  the  court  or  a  judge, 
upon  their  or  his  being  satisfied  by  affidavit  as  afore- 
said, the  like  proceedings  may  be  had  and  taken  there- 
upon.* 

The  procedure  under  this  section  is  precisely  the  same  as  that 
under  s.  18,  only  that  the  affidavit  of  service  should  specify  the 
service  of  the  *'  notice'*  instead  of  the  '*  copy'*  of  the  writ. 


*  If,  therefore,  a  foreigner  be  resident  in  Scotland  or  Ireland,  a  writ  may 
be  issued  against  him,  and  serred  in  either  country,  the  exceptive  words  of 
s.  18  (p.  15),  ante,  not  being  introduced  into  this  section. 
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As  to  endorstog  the  time  of  service  (under  a.  15),  as  in  the 
Be  of  an  ordinary  writ  of  summons,  see  10,  atiU, 
Thvs  section  does  not  apply  to  foreign  corporations  {Ingaie  t* 
Jniriam  Uotfd's,  4  C.  B^  N.  S.  704). 

20.  If  the  plaintiff  or  his  attorney  shall  omit  to  Omittion  to 
iiisert  in  or  endorse  on  any  writ  or  copy  thereof  any  S^e  m»t?ert 
of  the   matters  required  by  this  act  to  be  inserted  in  or  on  writ 
therein  or  endorsed  thereon,  such  writ  or  copy  thereof  j{^  ^  nuiiwy 
shall  not  on  that  account  be  held  void,  but  it  may  be 
set  aside  as  irregular,  or  amended,  upon  application  to 
be  made  to  the  court  out  of  which  the  same  shall  issue, 
or  to  a  judge;  and  such  amendment  may  be  made,  upon 
any  application  to  set*  aside  the  writ,  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 

The  rule  upon  which  the  courts  formerly  acted  in  the  amend-  Amendment 
Bent  of  the  writ  is  laid  down  in  Ooodehild  v.  Lmdham  (1  Exch.  ^  ""''  ^ 
707).    They  amended  where  the  action  would  otherwise  he  harred  iS!u!ations 
by  the  Statute  of  Limitations,  or  where  the  writ  itself  varied  from 
the  pretcipe.    In  Brown  v.  FulUrion{lZ  M.  &  W.  556),  a  plaintiff 
W2S  added;  and  in  Christie  v.  Bell {16  M.  &  W.  669),  the  cha- 
racter of  the  plaintiflb  and  defendants  was  added,  in  both  cases  to 
save  the  sutute.    See  also  Carme  v.  Malins  (6  Exch.  803).     In 
lirk  ▼.  Dotbg  (6  M.  &  W.  686),  the  date  of  the  writ  was  altered 
to  make  it  correspond  with  the  pracipef  see  also  WilUanu  y, 
Wmimm»  (10  M.  &  W.  476) ;  Mawr  v.  Spalding  (1  D.  k  L.  878) ; 
CuherweU  ▼.  Kuge9  (15  M.  &  W.  559);  but  the  date  will  not  be 
altered  to  save  the  statute,  as  the  writ  must  hear  the  true  date 
of  its  issue  ( Campbell  ▼.  Smart,  5  C.  B.  196 ;  Bailey  ▼.  Owen,  9 
W.  R.  128,  B.  C),  unless  it  be  to  make  it  agree  with  the  precipe 
(Clarke  v.  Smith,  2  H.  &  N.  758).     In  one  case,  before  the  Uni- 
Ibrmity  of  Process  Act  (2  &  3  Will.  4,  c  39),  a  copiae  was 
amended  by  altering  the  name  of  the  defendant  {Carr  v.  Shaw,  7 
T.  R  299);   and  in  another  case  the  Christian  names  of  two 
defiradanu  were  inserted  (Rutherford  ▼.  Meiu,  2  Smith,  392). 

The  courts  formerly  decided  that  they  would  not  allow  an 
amendment  by  the  addition  of  a  defendant  {Goodchild  ▼.  Leadham^ 
ampra ;  Roberts  T.  Bate,  6  A.  &  E.  778).  Nor  does  this  section 
enable  them  to  do  so,  though  the  name  of  a  defendant  may  be 
added  after  a  plea  in  abatement  (s.  S6,  post). 

The  courts  formerly  refused  to  amend  the  copy  of  the  writ,  for  Amendment 
diis  is  the  act  of  the  party  (JScc^  y.  Cole,  8  M.  &  W.  537).  The  ^f^»P9' 
power  of  amending  the  ropy  of  the  writ  is  here  expressly  given. 
Misooraers  were  formerly  amended  by  judge's  order,  "  at  the  cost 
of  die  plaintifis"  {Rusk  v.  Kennedy,  7  DowL  199).  The  court  or 
a  judge  may  amend  now,  *'  upon  such  terms  as  may  seem  fit;" 
generally  at  the  cost  of  the  plaintiff;  but  see  ss.  21,  222. 

The  application  to  set  aside  the  writ  may  be  made  either  to  Applieaiion 
the  court  in  term,  or  to  a  judge  at  chambers.  It  ought  to  be  !j/!ij!'^* 
■ade  within  a  reasonable  time,  ordinarily  within  the  time  allowed 
W  appearing  (  TUling  v.  Hodgson,  13  M.  &  W.  638) ;  and  it  must 
be  made  before  taking  a  fresh  step,  after  knowledge  of  the  irre- 
galarity  (R,  G.,  H.  T.  1853,  r.  135).  As  to  what  will  constitute 
**  irregularity**  in  the  writ,  tee  ante,  is.  2,  4,  5,  6,  7,  8.  It  is 
vat  strictly  necessary  to  state  the  irregularity  on  which  the  party 
D.  0 
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relies  in  applying  for  a  mle  nUL  It  b  sufficient  if  it  appears 
upon  the  affidavit  on  which  the  rule  is  applied  for  {Renmie  ▼. 
Brmetf  2  D.  ft  L.  94^).  In  the  ca«e  of  a  summons  at  chambers, 
it  is  necessary  (R.  G.,  H.  T.  1853,  r.  136) ;  because  that  is  com- 
monly taken  out  without  filing^  any  affidavit,  so  that  the  opposite 
party  might  be  in  entire  ignorance  of  what  be  was  called  upon  to 
answer,  if  it  were  not  so  stated  ( Jtennte  v.  Bruce,  ubi  supra). 
N^tiet  of  If  an  application  to  set  aside  the  writ  be  made  to  the  court,  a 

appiieation,     two  days'  notice  of  motion  should  be  given,  in  order  that  the  rule 
niti  may  stay  proceedings  (R.  G.,  H.  T.  1863,  r.  160). 

Upon  the  hearing,  Uie  Court  or  Judge  may  order  that  the 
plaintiff  be  at  liberty  to  amend  the  summons  and  copy  (see  s.  222, 
po*t)y  stating  the  terms,  if  terras  be  put  on  the  plaintiff  as  to  costs, 
or  the  defendant's  pleading. 

subititation       21.  If  either  of  the  forms  of  writ  of  summons  con- 

?M?vertenc?  tained  in  the  Schedule  A.  to  this  act  annexed,  and 

ofonefonn    marked  respectively  Nos.  1,  2  and  3,  shall  bj  mistake 

another  tnav  or  inadvertence  be  substituted  for  any  other  of  them, 

be  amended    guch  mistake  or  inadvertence  shall  not  be  an  objection 

without         to  the  writ  or  any  other  proceeding  in  such  action,  but 

^^^'  the  writ  may,  upon  an  ex  parte  application  to  a  jud^e, 

whether  before  or  after  any  application  to  set  aside 

such  writ  or  any  proceeding  thereon,  and  whether  the 

same  or  notice  thereof  shall  have  been  served  or  not, 

be  amended  by  such  judge  without  costs. 

(Green  v.  Braddyl,  4  W.  R.  487,  Ex.) 

Writs  for  22.  A  writ  for  service  within  the  jurisdiction  may 

witwta  and  ^  issued  and  marked  as  a  concurrent  writ  with  one 
irtihoutju-  for  service  out  of  the  jurisdiction,  and  a  wi*it  for  ser- 
m^^^con-  vice  out  of  the  jurisdiction  may  be  issued  and  marked 
current  and    as  a  concurrent  writ  with  one  for  service  within  the 

jurisdiction. 
Affldavitt  in       23.  Any  affidavit  for  the  purpose  of  enabling  the 
m^rbenrora  ^^^  ^^  *  j"dge  to  direct  proceedings  to  be  taken 
before  a         against  a  defendant  residing  out  of  the  jurisdiction 
oonaui.         ^y  ^^  g^j^  courts  may  be  sworn  before  any  consul- 
general,  consul,  vice-consul  or  consular  agent  for  the 
time  being,  appointed  by  her  Majesty  at  any  foreign 
port  or  place;  and  every  affidavit  so  sworn  by  virtue 
of  this  act  may  be  used  and  shall  be  admitted  in  evi- 
dence, saving  all  just  exceptions,  provided  it  purport 
to  be  signed  by  such  consul-general,  consul,  vice- 
consul  or  consular  agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to 
Forgery  of  a   have  signed  the  same:  provided  always,  that  if  any 
J^^JJJJJJ  *•    person  shall  forge  the  signature  of  any  such  affidavit, 
or  shall  use  or  tender  in  evidence  any  such  affidavit 
with  a  false  or  counterfeit  signature  thereto^  knowing 
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ibe  same  to  be  false  or  counterfeit,  he  shall  be  guilty 
of  feloDj,  and  shall  upon  conviction  be  liable  to  trans- 
portation for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one  year, 
vith  hard  labour;  and  every  person  who  shall  be 
charged  with  committing  any  felony  under  this  act 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  the  county  or  place  m  which 
be  shall  be  apprehended  or  be  in  custody ;  and  every 
accessOTy  before  or  after  the  fact  to  any  such  offence 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
senteDced,  and  his  offence  may  be  laid  and  charged  to 
bave  been  committed  in  any  oounty  or  place  in  which 
the  principal  offender  may  be  tried:  provided  also, 
that  if  any  person  shall  ^nlfully  and  corruptly  make 
a  &lse  affidavit  before  such  consul-general,  consul, 
rice-eonsul  or  consular  agent,  every  person  so  offending 
shall  be  denned  and  taken  to  be  guilty  of  peijury,  in  * 
like  manner  as  if  such  false  affidavit  had  been  made 
in  England  before  competent  authority,  and  shall  and 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  conunitted  in  any  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody,  as  if  his 
ofienoe  had  been  actually  committed  in  that  county  or 
place. 

See  ilio  the  18  &  19  Vict.  c.  42,  cited  tupra^  p.  22. 

The  affidavit  of  service,  as  taken  before  s  consul -{general,  was 
^  this  section  only  to  be  admitted  upon  proof  of  the  official 
c^vacter  and  signature  of  the  person  appearing  to  have  signed 
tbe  tame ;  but  that  proof  is  now  unnecessary  under  the  drd  sect 
of  the  last- mentioned  act 

Affidavits  of  service  in  countries  where  there  are  no  diplomatic 
or  consular  officers  should  be  sworn  before  some  person  having 
bj  die  law  of  the  country  authority  to  administer  oaths.  See 
hereon,  ante,  p.  22. 

In  the  jurat  of  the  affidavit  of  service*  it  will  be  proper  to  state 
the  official  character  of  the  person  before  whom  it  is  sworn,  and 
^  plaet  must  be  specially  stated  {ante,  p.  22). 

24.  From  the  time  when  this  act  shall  commence  Distringas  to 
M>d  take  effect,  so  much  of  the  said  act  of  his  kte  JJ^Uw 
Majesty  King  William  the  Fourth  as  relates  to  the  to  proceed  to 
^t  of  distringas,  and  the  proceeding  thereon,  whether  JJoiShed. 
for  the  purpose  of  compelling  appearance  or  for  pro- 
ceedings to  outlawry,  shall  be  repealed,  except  so  far 
«  may  be  necessary  for  the  purpose  of  giving  effect 
to  proceedings  already  taken,  or  to  be  taken  after  the 
^OQunencement  of  this  act,  under  or  by  reason  of  any 
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writ  of  distringas  issued  before  the  commencement 
of  this  act,  or  under  any  rule  or  order  authorizing  the 
issuing  of  such  writ,  and  made  before  the  commence* 
ment  of  this  act. 

This  section  abolished  outlawry  on  metne,  but  not  on  final, 
process. 

Special  en-  25.  In  all  cases  where  the  defendant  resides  within 
thr^Uu?  the  jurisdiction  of  the  court,  and  the  claim  is  for  a 
isrj  of  debtt    debt  or  liquidated  demand  in  money,  with  or  without 

or  liquidated    ..  .^..  .."'  'i-j 

demands  interest,  arising  upon  a  contract,  express  or  implied^ 
^the\nrfT**  as,  for  instance,  on  a  bill  of  exchange,  promissoiy 
note  or  cheque,  or  other  simple  contract  debt,  or  on 
a  bond  or  contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money,  or  on  a  statute  where  the 
sums  ought  to  be  recovered  is  a  fixed  sum  of  money, 
or  in  the  nature  of  a  debt,  or  on  a  guarantee,  whether 
under  seal  or  not,  where  the  claim  against  the  principal 
*  is  in  respect  of  such  debt  or  liquidated  demand,  bUl, 
cheque  or  note,  the  plaintiff  shall  be  at  liberty  to 
make  upon  the  writ  of  summons  and  copy  thereof  a 
special  endorsement  of  the  particulars  of  his  claim,  in 
the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  4,  or  to  the  like  effect ;  and 
when  a  writ  of  summons  has  been  endorsed  in  the 
special  form  hereinbefore  mentioned,  the  endorsement 
shall  be  considered  as  particulars  of  demand,  and  no 
further  or  other  particulars  of  demand  need  be  deli- 
vered, unless  ordered  by  the  court  or  a  judge. 

This  proceeding  is  only  applicable  upon  writs  for  service  wilfum 
the  jurisdiction. 

A  judgment  debt  may  be  endorsed  under  this  section  {HodtoU 
V.  Baxter,  in  error,  L.  J.  28,  Q.  B.  61). 

Interest  must  not  be  endorsed,  unless  payable  under  an  ex- 
press contract  to  that  effect,  or  upon  bills  of  exchange  or  promis- 
sory notes;  and  any  attempt  thus  to  obtain  interest  in  other 
cases  will  be  severely  dealt  with  by  the  courts  {Rodway  v.  Lucas, 
10  Exch.  667). 

The  expenses  of  noting  a  bill  of  exchange  can  only  be  en- 
dorsed upon  writs  issued  under  "  The  Summary  Procedure  on 
Bills  of  Exchange  Act,  18d5,"  pott  {Roper  v.  Hunt,  10  Exch. 

474). 

It  is  irregular  to  deliver,  without  leave  of  a  judge,  different 
particulars  from  those  endorsed ;  but  if  delivered  and  not  set 
aside,  the  plaintiff*  may  use  them  at  the  trial  (Fromant  v.  Ashley, 
1  E.  &  B.  723). 

By  PI.  R.,  T.  T.  1853,  r.  13  {post),  payment  need  not  be 
pleaded  where  credited  in  the  particulars  of  demand;  but  this 
rule  does  not  apply  where  the  plaintiff",  seeking  to  recover  a 
balance,  does  not  state  the  particular  sums  credited.  The  plain- 
tiff, in  endorsing  hit  writ,  should  have  this  rule  in  view,  so  as  to 
avoid  the  cotu  of  a  successful  plea  of  payment. 
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As  to  judgment  by  default,  when  the  writ  it  specially  endorsed, 
see  8.  27.  As  to  the  costs  of  the  declaration,  if  there  be  no  spe- 
cial endorsement,  see  s.  28.  It  is  only  when  the  defendant  re- 
sides within  the  jurisdiction  that  final  judgment  on  default  is 
obtainable. 

Appeabance, 

And  with  respect  to  the  appearance  of  the  defend-  end  Proceeds 
ant,  and   proceedings  of  the  plaintiff  in  default  of    de/aull^o/ 
appearance,  be  it  enacted  as  follows  : —  Appearance, 

26.  From  the  time  when  this  act  shall  commence  Appearance 
and  take  effect,  so  much  of  a  certain  act  of  parliament  JJSvWons^of 
passed  in  the  twelfth  year  of  the  reign  of  his  late  acts  of  ii 
Majesty  King  George  the  First,  intituled  "  An  Act  to  Sfd's  wm*?; 
prevent  frivolous  and  vexatious  Arrests,"  and  so  much  J-  JM**^ 
of  the  said  act  of  his  late  Majesty  King  William  the 
Fourth  as  relates  to  the  entering  an  appearance  for 
tiie  defendant  by  the  plaintiff  in  any  action  in  any  of 
the  said  Superior  Courts,  shall  be  repealed,  except  so 
far  as  may  be  necessary  to  support  proceedings  here- 
tofore taken,  and  no  appearance  need  be  entered  by 
the  plaintiff  for  the  defendant. 

27.  In  case  of  non-appearance  by  the  defendant,  Final  judg- 
where  the  writ  of  summons  is  endorsed  in  the  special  ^.pj^iiy. 
form  hereinbefore  provided,  it  shall  and  may  be  lawful  ^^f\^ 
for  the  plaintiff  on  filing  an  affidavit  of  personal  ser-  ''"'^"'* "' 
vice  of  flie  writ  of  summons,  or  a  judge's  order  for 
leave  to  proceed  under  the  provisions  of  this  act,  and 
ft  copy  of  the  writ  of  summons,  at  once  to  sign  final 
jadgment  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  6  (on  which  judg- 
ment no  proceeding  in  error  shall  lie),  for  any  sum 
not  exceeding  the  sum  endorsed  on  the  writ,  together 
with  interest  at  the  rate  specified,  if  any,  to  the  date 
of  the  judgment,  and  a  sum  for  costs  (to  be  fixed  by 
the  Masters  of  the  said  Superior  Courts,  or  any  three 
of  them,  subject  to  the  approval  of  the  judges  thereof, 
or  any  eight  of  them,  of  whom  the  Lord  Chief  Jus- 
tices and  the  Lord  Chief  Baron  shall'  be  three),  unless 
the  plaintiff  claim  more  than  such  fixed  sum,  in  which 
case  the  costs  shall  be  taxed  in  the  ordinary  way :  and 
the  plaintiff  may  upon  such  judgment  issue  execution 
at  the  expiration  of  eight  days  from  the  last  day  for 
appearance  and  not  before :  provided  always,  that  it 
shall  be  lawful  for  the  court  or  a  judge,  either  before 
or  after  final  judgment,  to  let  in  the  de^ndant  to  defend 
upon  an  application,  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance,  and  disclosing  a 
defence  upon  the  merits. 

The  final  judgment  under  this  section  is  only  to  be  obtained 
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in  catet  where  the  writ  of  tuminoDs  if  specially  endorsed  trader 
8.  25.  The  writ  must  either  have  been  served  personally,  or 
leave  obtained  to  proceed  as  if  personal  service  had  been  effected 
under  s.  1 7.  In  the  former  case  the  affidavit  of  personal  service, 
in  the  latter  the  judge's  order,  mtist  be  filed  on  signiikg  judgment. 

The  costs  for  which  judgment  may  be  thus  signed  are  fixed  by 
R.  G.,  H.  T.  1853,  r.  1. 

In  order  to  set  aside  a  judgment  under  this  sectiout  it  is  neces- 
sary to  disclose  merits,  and  it  is  not  sufficient  to  swear  to  them 
generally,  as  in  a  common  affidavit  of  merits  ( Whiley  v.  Whiley^ 
4  C.  B.,  N.  S.  653,  overruling  upon  this  point  Warrington  v. 
Leaket  11  Ezch.  304).  But  the  truth  of  the  facu  alleged  will  not 
be  further  inquired  into  upon  the  application  by  admitting  affi- 
davits in  reply  {Wcurrington  v.  Leak$,  supra). 

Where  the  last  of  the  eight  days  from  the  last  dav  for  appear- 
ance fell  on  a  Sunday;  it  was  held,  that  execution  might  be 
issued  on  the  Monday,  and  that  R.  O..  H.  T.  1853,  r.  174,  did  not 
apply  (Roufberry  v.  if  organ,  9  Exch.  730;  and  see  Flower  r* 
BHght,  10  W.  R.  568,  Ch.). 

A  judgment  will  be  set  aside  under  this  section,  where  any 
claim  is  endorsed  upon  the  writ  that  is  not  properly  endorsable 
under  s.  25,  if  the  judgment  be  signed  for  such  claim  (see  Rogert 
y.  Hunt  and  Rodway  v.  Lucas,  ubi  supra).  The  general  equitable 
powers  of  the  courts  over  judgments  are  not  curtailed  by  die 
affirmative  language  of  this  section  (see  Hall  v.  Scotsom,  9  £xch« 
238 ;  L.  J.  23,  Ex.  85). 

The  defendant  may  be  let  in  to  defend  after  judgment  signed 
upon  an  affidavit  of  merits.  It  has  long  been  the  practice  to  let 
in  a  defendant  to  defend  on  merits  {Listed  v.  Lee,  1  Salk.  402) ; 
but  the  defence  must  be  on  the  inerits.  Pleas  of  the  Statute  of 
Limitations  {Mmddoek  v.  Holmes,  1  B.  &  P.  228),  of  bankruptcy 
(Evans  v.  Gill,  1  B.  &  P.  52),  or  infancy  (Delf^ld  v.  Tanner,  5 
Taunt  856),  are  defences  on  the  merits  within  Uiis  rule.  A  plea 
to  an  attorney's  action  that  no  bill  was  delivered  was,  in  Beck 
V.  Mordaunt,  4  Dowl.  112,  held  not  to  be  a  plea  to  the  merits; 
but  in  Wilkinson  v.  Page,  1  D.  &  L.  913,  Tindal,  C.  J.,  expressed 
an  opiuion  to  a  different  effect. 

The  defendant  must  also  account  in  some  way  for  not  having 
entered  an  appearance. 

The  defendant  must  generally  pay  the  costs  of  the  application 
{Listed  V.  Lee,  ubi  supra),  and  plead  issuably  without  delay.  Some- 
times he  may  be  ordered  to  bring  money  into  court  (see  Wade  v. 
Simeon,  13  M.  &  W.  637). 

The  affidavit  may  be  made,  not  only  by  the  defendant,  if  he 
is  advised  and  believes,  but  by  the  attorney  or  his  clerk,  if  he  has 
been  informed  or  instructed,  and  believes ;  or  by  an  agent,  if  he 
state  that yrom  his  instructions  he  believes  (Rowbotham  v.  Dupree^ 
6  DowL  557 ;  Schqfield  v.  Huggins,  3  Dowl.  427  :  see  observationa 
upon  swearing  "on  information  and  belief"  in  Jmdt  v.  Porter^ 
L.  J.  30,  Ex.  19).  The  affidavit  must  show  the  merits  to  be 
merits  to  the  action  (Bromley  v.  Oerish,  1  D.  &  L.  768 ;  see  further, 
Tate  V.  Bo4/Seld,  3  Dowl.  218  ;  Bower  v.  Kemp,  1  DowL  282 ;  Page 
V.  South,  7  Dowl.  412;  Crossby  v.  Innes,  5  Dowl.  566). 

28.  In  case  of  such  non-appearance,  where  the  writ 
of  summons  is  not  endorsed  in  the  special  form  herein- 
before provided,  it  shall  and  may  be  lawful  for  the 
plaintiff,  on  filing  an  affidavit  of  personal  service  of 
the  writ  of  summons,  or  a  judge's  order  for  leave  to 
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proceed  under  the  provisions  of  this  act,  and  a  copy 
of  the  writ  of  summons,  to  file  a  declaration  endorsed 
with  a  notice  to  plead  in  eight  days,  and  to  sign  judg- 
ment by  default  at  the  expiration  of  the  time  to  plead, 
eo  oidorsed  as  aforesaid  ;  and  in  the  event  of  no  plea 
being  delivered,  where  the  cause  of  action  mentioned 
in  the  declaration  is  for  any  of  the  claims  which  might 
have  been  inserted  in  the  special  endorsement  on  the 
writ  of  summons  hereinbefore  provided,  and  the 
amount  claimed  is  endorsed  on  the  writ  of  summons, 
the  judgment  shall  be  final,  and  execution  may  issue 
for  an  amount  not  exceeding  the  amount  endorsed  on 
the  writ  of  summons,  with  interest  at  the  rate  specified, 
if  any,  and  the  sum  fixed  by  the  Masters  for  costs,  as 
hereinbefore  menticmed,  imless  the  plaintiff  claim 
more,  in  which  case  the  costs  shall  be  taxed  in  the 
ordinary  way  :  provided  always,  that  in  such  case  the 
plaintiff  shall  not  be  entitled  to  more  costs  than  if  he 
had  made  such  special  endorsement,  and  signed  judg- 
ment upon  non-appearance. 

If  a  writ  IS  not  specially  endorsed  under  s.  25,  when  it 
night  have  been  so,  the  plaintiff  is  not  entitled  to  the  costs  of 
the  declaration,  so  fkr  as  that  expense  exceeds  the  costs  under 
t.  27.  In  cases  where  the  writ  cannot  be  so  endorsed,  he  may 
reeoTcr  these  costs. 

As  to  the  affidavit  of  personal  service  and  judge's  order,  set 
>•  17,  n.,  onie. 

29.  The  defendant  may  appear  at  any  time  before  Appearance 
judgment,  and  if  he  appear  after  the  time  specified  Mwjtime 
either  in  the  writ  of  summons,  or  in  any  rule  or  order  before  judg- 
to  proceed  as  if  personal  service  had  been  effected,  he 
shall,  after  notice  of  such  appearance  to  the  plaintiff 
or  his  attorney,  as  the  case  may  be,  be  in  the  sam6 
position  as  to  pleadings  and  other  proceedings  in  the 
action  as  if  he  had  appeared  in  time :  provided  always, 
that  a  defendant  appearing  after  the  time  appointed 
bj  the  writ  shall  not  be  entitled  to  any  further  time 
wr  pleading  or  any  other  proceeding  than  if  he  had 
appeared  within  such  appointed  time. 

If  the  defendant  does  not  appear,  the  plaintiff  may  proceed 
>g»DSt  him  under  ts.  27  or  28 ;  if  he  does  appear,  the  appear- 
•nee  most  be  in  the  form  prescribed  by  s.  31 ;  and  if  a  de* 
feodant  appear  in  person,  he  must  give  the  address  required  by 
I*  30.  Appearances  entered  under  the  old  practice  were  set 
iode  as  iimular  where  they  did  not  follow  the  requirements  of 
tliesutute  5ken  in  force  {Smith  ▼.  Wedderhum,  4  D.  &  L.  297, 
iad  cases  there  cited).  If  the  defendant  is  described  in  the  writ 
^  initials,  or  by  a  wrong  name,  the  appearance  should  be  entered 
it  hu  true  name^  aa  thus,  **  William  Wells  Kilpin,  sued  as  W.  W« 
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Kilpin"  (Lomax  v,  Kilpin,  4  D.  &  L.  295).  If  an  appearance  be 
entered  which  is  wrong  or  irregular,  it  ought  to  be  amended  ;  a 
new  appearance  would  be  irregular  (Bate  y.  Bolton,  4  Dowl.  160, 
677). 

If  two  or  more  defendants  in  the  same  action  appear  by  one 
attorney  at  the  same  time,  their  names  are  to  be  inserted  in  one 
appearance  (R.  G.,  H.  T.  1853,  r.  2). 

If  the  defendant  has  not  entered  an  appearance  within  the 
eight  days  allowed  for  so  doing,  he  must,  in  order  to  be  in  the 
same  position  as  if  he  had  appeared  in  time,  give  notice  to  the 
plaintiff  of  such  his  appearance ;  and  see  Rhode*  v.  Bryant,  2 
F.  &  F.265,  (Willes,  J). 

An  appearance  in  perton  must  be  stated  to  be  so  (s.  31,  poff  )• 

An  infant  can  only  appear  by  guardian  {Co.  Litt.  135  b  ;  Fres^ 
cohaldi  v.  Kynaston,  2  Str.  784 ;  Leech  y.  Cladburn,  2  L.  M.  &  P. 
614) ;  he  cannot  appear  by  prochein  amy  (2  Inst  261  ;  Fitzgerald 
V.  nilier*,  3  Mod.  236 ;  Simpson  y.  Jackson,  Cro.  Jac  640).  An 
infont  may  sue  by  guardian  or  by  prochein  amy  admitted  by  the 
court  for  that  purpose,  but  he  cannot  sue  in  person  or  by  attorney. 
See  as  to  the  appointment  of  guardians  ad  litem  and  generally, 
Chitt.  Pr.  11th  ed.  pp.  1230—1236.  See  also  as  to  insolyency  of 
prochein  amy,  Lees  v.  Smith,  L.  J.  29,  Ex.  294 ;  and  as  to  right 
of  infant  to  monies  recovered  in  suit  as  against  the  attorney  em- 
ployed by  the  prochein  amy,  Collins  v.  Brook  {in  error,)  L.  J.  29^ 
Ex.  255. 

Should  the  time  for  pleading  have  expired,  or  nearly  expired, 
the  defendant  should  give  notice  of  his  appearance  to  the  plain- 
tifTs  attorney  (s.  29),  and  apply  to  a  judge  for  further  time  to 
plead. 

30.  Every  appearance  by  the  defendant  in  person 
shall  give  an  address,  at  which  it  shall  be  sufficient  to 
leave  all  pleadings  and  other  proceedings  not  requiring 
personal  service ;  and  if  such  address  be  not  given  the 
appearance  shall  not  be  received ;  and  if  an  address  so 
given  shall  be  illusory  or  fictitious,  the  appearance 
shall  be  irregular,  and  may  be  set  aside  by  the  court 
or  a  judge,  and  the  plaintiff  may  be  permitted  to  pro- 
ceed by  sticking  up  the  proceedings  in  the  masters' 
office  without  further  service. 

A  book  for  the  purpose  of  entering  appearances,  &c.  is  kept  at 
the  masters'  office.  The  address  given  must  be  within  three 
miles  from  the  General  Post-office.    (R.  G.,  H.T.  1853,  r.  166). 

The  reason  of  the  latter  provision  of  the  above  section  seems 
to  be,  that  the  appearance  shows  the  defendant  to  be  aware  of 
the  proceedings,  and  to  be  watching  their  course.  Leave  to  stick 
up  the  proceedings  must  be  obtained  from  the  court  or  a  judge 
(R.  G.,  H.  T.  1853,  r.  162).  In  order  to  obtain  such  leave,  the 
plaintiff  should  show  by  affidavit  that  proper  and  sufficient  in- 
quiries  have  been  made  for  the  defendant.  One  visit  to  his  resi* 
dence,  accompanied  by  inquiries  in  the  neighbourhood,  was  not 
considered  sufficient  {Fry  v.  Rogers,  2  Dowl.  412) ;  nor  were  in- 
quiries at  a  public  office,  where  the  bill  sued  on  was  payfible 
{Hemming  v.  Duke,  2  DowL  637)*    The  particulars  of  theli^ 
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ponies  should  be  stated,  and  the  application  should  generally  be 
Bade  to  a  judge  at  chambers  ex  parte,  a  rule  of  court  under  the 
old  practice  having  been  in  such  a  case  absolute  in  the  first 
iastance  {Bridget  \,  AuiHn,  1  Dowl.  272). 

The  application  to  proceed  under  s.  30  should  follow  the 
ksguage  of  the  section,  and  the  rule  or  order  be  drawn  up  in 
gBiJaT  terms. 

31.  The  mode  of  appearance  to  every  such  writ  of  Mode  of  sp- 
sammoDS,  or  mider  the  authority  of  this  act  shall  be  5St^ win- 
by  deliTering  a  memorandum  in  writing  according  to  mon«* 
the  following  form,  or  to  the  like  effect : 

« A^  pUdntif^^inst  C.  i>.,  R^  ^faj^ 
against  C.  IX  and  another,^  JS^.'^jT^'^tomey 
against  C.  i>.  and  others.       [    ^"aSv^h^ 

[If  the  defendant  appears  in  person^  here  give  his 

address,'] 

Entered  the        day  of        ,  18    ." 

Such  memorandnm  to  be  delivered  to  the  proper  of- 
ficer or  person  in  that  behalf  and  to  be  dated  on  the 
day  of  the  delivery  thereof. 

See  R.  G.,  H.  T.  1853,  rr.  2,  166. 

32.  All  such  proceedings  as  are  mentioned  in  any  proceedings 
▼rit  or  notice  issued  under  this  act  shall  and  may  be  ^h?  „  n^olicS 
bad  and  takea  in  default  of  a  defendant's  appearance,     may  be  had 

.  sod  taken. 

This,  of  course,  does  not  give  validity  to  proceedings  men- 
tioned indeed  in  writs  or  notices,  but jQot  sanctioned  by  the  acL     ^  /     .   //       G  ^»^j 

33.  In  any  action  'brought  against  two  or  more  de-  ProcecdinRi 
fendants,  where  the  writ  of  summons  is  endorsed  in  J^mrofliie 
the  special  form  hereinbefore  provided,  if  one  or  more  defendanta 
of  SQch  defendants  only  shall  appear,  and  another  or  t^^&iiy 
others  of  them  shall  not  appear,  it  shall  and  may  be  endorsed, 
lawful  for  the  plaintiff  to  sign  judgment  against. such 
defendant  or  defendants  only  as  shall  not  have  ap- 
peared, and,  before  declaration  against  the  other  de- 

^dant  or  defendants,  to  issue  execution  thereupon, 
in  which  case  he  shall  be  taken  to  have  abandoned 
bia  action  against  the  defendant  or  defendants  who 
diall  have  appeared  ;  or  the  plaintiff  may,  before 
issoing  such  execution,  declare  against  such  defendant 
cr  defendants  as  shall  have  appeared,  stating,  by  way 
of  suggestion,  the  judgment  obtained  against  the  other 
Sudani  or  defendants  who  shall  not  have  appeared, 
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in  which  case  the  jadgment  so  obtained  against  tbe 
defendant  or  defendants  who  shall  not  have  appeared 
shall  operate  and  take  effect  in  like  manner  as  a  judg- 
ment by  default  obtained  before  the  commencement  of 
this  act  against  one  or  more  of  the  several  defendants 
in  an  action  of  debt  before  the  commencement  of  this 
act. 

The  special  endorsement  under  s.  26  is  confined  to  writs  issued 
in  actions  ejc  contractu.  In  actions  of  this  nature  a  plea  by 
one  defendant  (with  one  or  two  exceptions)  is  for  the  benefit 
of  all ;  it  goes  to  the  contract  alleged  in  the  declaration,  so  that 
if  one  defendant  succeed  in  his  plea,  a  judfrment  by  default 
against  the  others  goes  for  nothing,  the  plaintiff  having  failed  to 
make  out  a  joint  liability  (Morgan  v.  Edwards,  6  Taunt.  398). 
So  a  plaintiff,  where  he  has  signed  judgment  by  default  against 
one  or  more  of  several  defendants  in  such  actions,  cannot  be  non- 
suited ;  but  if  he  fails  the  defendant  must  have  a  verdict  {Hcmnay 
V.  Smith,  3  T.  R.  662). 

If,  therefore,  there  be  no  appearance  for  one  or  more  of  several 
defendants,  the  plaintiff  has  two  courses  to  foUow.  He  may 
abandon  his  action  against  him  or  those  who  appear,  and  issue 
execution  against  those  who  suffer  judgment;  or  he  may  go  on 
to  declare  against  him  or  those  who  appear,  with  the  risk  of 
having  a  worthless  judgement  if  he  ultimately  fail  in  his  action. 
As  to  costs,  see  Morgan  v.  Edwards,  6  Taunt.  398. 


Nonjoinder 
and  mU- 
Joinder  of 
plaintiffs 
may  be 
amended 
before  trial. 


Joinder  of  Parties. 

And  with  respect  to  the  joinder  of  parties  to  actions, 
be  it  enacted  as  follows  : — 

34.  It  shall  and  may  be  lawful  for  the  court  of  a 
judge,  at  any  time  before  the  trial  of  any  cause,  to 
order  that  any  person  or  persons,  not  joined  as  plain- 
tiff or  plaintiffs  in  such  cause  shall  be  so  joined  ;  or 
that  any  person  or  persons,  originally  joined  as  plain- 
tiff or  plaintiffs,  shall  be  struck  out  from  such  cause^ 
if  it  shall  appear  to  such  court  or  judge  that  injustice 
will  not  be  done  by  such  amendiment,  and  that  the 
person  or  persons  to  be  added  as  aforesaid  consent, 
either  in  person  or  by  writing,  under  his,  her  or  their 
hands,  to  be  so  joined,  or  that  the  person  or  persons 
to  be  struck  out  as  aforesaid  were  originally  intro- 
duced without  his,  her  or  their  consent,  or  that  such 
person  or  persons  consent  in  nianner  aforesaid  to  be 
so  struck  out ;  and  such  amendment  shall  be  made 
upon  such  terms  as  to  the  amendment  of  the  pleadings 
(if  any),  postponement  of  the  trial,  and  otherwise,  as 
the  court  or  judge  by  whom  such  amendment  is  made 
shall  think  proper  ;  and  when  any  such  amendment 
shall  hare  been  made,  the  liability  of  any  person  or 
persons  who  shall  have  been  added  as  co-plaintiff  or 


JOINBEB  OF  PABTIE8.  86 

eD-piaintiffe  shidl,  subject  to  any  terms  imposed  As 
aforesaid,  be  the  same  as  if  such  person  or  persons  had 
been  originallj  joined  in  such  cause. 

AKboagfa  h  may  be  doubted  whether  this  and  the  next  follow- 
iof  lection  apply  to  actions  of  ejectment,  yet  their  object  may  be 
attained  in  such  actions  by  amendment  under  sect.  222,  post 
{BUAt  T.  Dome,  10  W.  R.  175,  Ex.) 

The  omission  in  actions  on  eontraet  of  a  party  as  plaintiff  is  KonMmdtr 
fetal,  except,  indeed,  in  the  case  of  executors  {Jonet  v.  Smith,  ^'^^^^f 
1  Exch.  %Z\,  where  the  cases  are  collected) ;  see  also  Jjacio  ▼.  «<«"•**• 
PorhtM  (9  W.  R.  508,  Privy  Council).  If  the  objection  appears 
on  the  pleadings,  it  may  he  taken  advantage  of  by  demurrer  or 
by  motion  in  arrest  of  judgment,  or  by  error ;  but  if  it  does  not 
appear  upon  the  pleadings,  and  arises  upon  the  trial  by  way  of 
variance  between  the  contract  declared  ujpon  and  that  proved,  it 
would,  unless  amended,  lead  to  a  nonsuit  or  to  an  adverse  ver- 
diet  {CkamUr  v.  Leete,  4  M.  &  W.  295).  But  the  nonjoinder 
may  be  remedied  under  the  above  section  at  any  time  brfore  the 
trial,  or,  under  tlie  following  sections,  even  at  the  trial,  unless 
notice  of  objection  to  the  nonjoinder  has  been  given  before  or 
with  die  plea.  If  such  notice  of  objection  be  given,  or  if  a  plea 
in  abatement  be  pleaded  (now  a  very  unusual  course  since  the 
notice  introduced  by  this  act  answers  the  same  purpose,  and  need 
Dot  be  delivered,  as  a  plea  in  abatement  roust,  within  four  dajrs 
diet  delivery  of  the  declaration,  and  need  not  be  verified  by 
affidavit  as  a  plea  in  abatement  must),  the  plaintiff  may,  under 
■•  86,  amend  without  order  upon  pa3rment  of  the  costs  of  and 
occasioned  by  the  amendment,  and  upon  filing  a  consent  in 
writing  (unless  specially  dispensed  with)  of  the  parties  added, 
Vfrified  by  affidavit  of  their  handwriting,  and  giving  notice  to 
the  defendant  (R.  G.,  H.  T.  185S,  r.  6),  who  may  then  plead 

In  actions  on  tort*  the  nonjoinder  of  parties  who  are  jointly  No^joinitr 
wronged  can  only  be  taken  advantage  of  by  notice  or  plea  in  J^jfj?"'^* 
abatement  as  above  {Jdditon  v.  Onerend,  6  T.  R.  766 ;  Broadbent    * 
V.  leiward,  11  A.  &  E.  209;  PhUtipt  v.  Claggett,  10  M.  &  W. 
102) ;  if  neither  of  those  steps  be  taken,  the  plaintiff  will  be 
entitled   to  recover  his  share   only  of  the  damages   sustained 
(StJgwortk  V.  Overend,  7  T.  R.  279 ;  Bloxam  v.  Hubbard,  6  East, 
407). 

This,  which  was  formerly  a  fatal  objection  unless  amended,  is  Mit^oindir 
to  BO  longer  since  the  Common  Law  Procedure  Act,  1860,  s.  19  •{'f^/^* 
(which  see,  pat),  and  it  is  now  reduced  to  a  matter  of  mere  costs ;  ^***'^*i'- 
nnlesa  such  misjoinder  be  inconsistent  with  the  alleged  cause  of 
action,  when  it  necessarily  consdtutes  a  htal  ejection  (Belling' 
ioi  V.  aarke,  9  W.  R.  667,  Q.  B.) 

This  is  not  a  ftital  objection,  and  can  only  be  taken  advantage  Kon joinder 
of  by  plea  in  abatement  {Rice  v.  Shute,  5  Burr.  2613),  which  can  J^  *'*^f!J?J"'' 
only  be  pleaded  when  the  alleged  co-defendant  is  within  the  •*  *'**"**^'* 
jnrMdiction ;  and  which,  as  above  stated,  must  be  pleaded  within 
has  days  from  the  delivery  or  filing  of  the  declaration,  and  must 
W  verified  by  affidavit  (see  i^fra).    It  must  be  home  in  mind 
that  a  judgment  recovered  against  one  of  several  jcint  debtors  is 
a  good  plea  in  bar  to  an  action  against  another  of  them  in  respect 
of  ^  jmni  as  distinguished  from  the  eeveral  liability  (if  any) 
(King  V.  Hoare,  13  M.  &  W.  494). 
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of  defendants 
in  tort. 


MUjoinder 
of  defendantt 
in  contract. 

Misjoinder 
of  defendants 
in  tort. 


Pleas  in 
abatement. 


Thii  is  no  ground  of  objection ;  each  of  several  who  joiDtly 
commit  a  wrong  is  separately  liable  for  the  whole  wrong  doue 
{Sutton  y.  Clarke,  6  Taunt  29 ;  and  see  Reg.  y.  Btowh,  7  E.  &  B. 
757). 

This  is  fatal,  unless  amended  hrfort  verdict  {Rohton  v.  Doyie^ 
3  E.  &  B.  396  ;  mcken$  y.  Steel,  2  C.  £.,  N.  S.  488).  See  s.  37, 
xk.poit. 

This  merely  entitles  the  party  wrongly  joined  to  a  yerdict  and 
his  costs,  but  does  not  affect  the  liability  of  the  real  wrong-doer 
{Gofoett  V.  Radnidge,  3  East,  62 ;  Brethertcn  y.  Wood,  3  B.  &  B. 
54 ;  Pocsi  v.  Shipton,  8  A.  &  E.  963 ;  Morrow  y.  Belcher,  4  B.  &  C. 
704). 

A  plea  in  abatement  should  mention  all  the  co-defendants  not 
joined,  so  that  the  plaintiff  may  have  a  better  writ,  otherwise,  if 
the  plaintiff  take  issue  on  the  plea,  he  will  succeed  {Creliin  v. 
Calvert,  14  M.  &  W.  11).  So  if  any  one  of  the  co-contractors  is 
not  resident  within  the  jurisdiction,  this  plea  cannot  be  pleaded 
successfully  {Joll  y.  Curzon,  4  C.  B.  249). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  (if  the 
plea  is  well  founded,  or  if  it  is  doubtful  whether  it  is  well  founded 
or  not)  ought  to  amend  the  writ,  (which  he  may  do  without  any 
order,)  serve  the  amended  writ  on  the  persons  thus  added  as  de- 
fendants, and  declare  de  novo.  In  such  case  the  new  declaratioa 
must  commence  in  a  special  form  (s.  60,  post).  As  to  the  costs 
of  the  plea,  see  ss.  39, 60,  pott ;  or  he  may  enter  a  cassetur  breve,^ 
and  thus  evade  payment  of  any  costs  to  the  defendant,  and 
abandon  his  present  action.  If  the  plaintiff  amend,  by  inserting 
the  names  of  the  additional  defendants  mentioned  in  the  plea, 
the  date  of  such  amendment  will,  as  to  them,  be  the  commence- 
ment of  the  action,  the  object  of  this  provision  being  to  save  the 
rights  of  these  defendants,  if  it  should  happen,  that,  to  the  plain- 
tiff's claim,  the  Statute  of  Limitations  is  pleadable  by  thera  ;  for 
if  a  defendant  in  any  action  on  simple  contract  pleads  in  abate- 
ment that  any  other  person  ought  to  be  jointly  sued,  and  issue 
be  joined  on  such  plea,  and  it  appears  at  the  trial  that  the  action 
cotild  not,  by  reason  of  the  Statute  of  Limitations,  be  maintained 
against  the  other  person  named  in  such  plea,  the  issue  is  to  be 
found  against  the  party  pleading  the  same  (9  Geo.  4,  c.  14,  s.  2). 

The  plea  must  state  the  persons  not  joined  to  be  still  living 
(1  Saund.  291),  and  to  be  residing  within  the  jurisdiction  of  the 
court  (3  &  4  WiU.  4,  c.  42,  s.  8). 

It  must  be  verified  by  affidavit  (4  &  5  Anne,  c.  16,  s.  II), 
setting  out  their  place  of  residence  as  distinguished  from  that  of 
mere  business  (3  &  4  Will.  4,  c.  42,  s.  8 ;  Maybury  v.  Mudie, 
5  C.  B.  283).  The  affidavit  must  be  delivered  with  the  plea, 
unless  an  extension  of  time  be  granted  (Johnson  v.  Poppleweelj 
2  Tyrw.  717). 

The  title  of  the  affidavit  must  be  strictly  accurate  in  the  names 
of  the  parties  ( Pooh  v.  Pembrey,  1  Dowl.  693 ;  Fletcher  v.  Lech- 
mere,  2  Dowl.  N.  S.  848).  The  verification  must  be  absolute, 
and  the  words  "is  true  in  substance  and  fact"  are  essential, so  as 
to  make  the  affidavit  precise  {Onslow  v.  Booth,  Str.  705).  If  the 
affidavit  is  insufficient,  the  plea  may  be  treated  as  a  nullity 
{Bray  y.  Halter,  2  B.  Moore,  213 ;  Garrett  v.  Hooper,  1  Dowl.  28), 


*  See  as  to  cassetur  breve,  sect,  60,  n.,  post^ 
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tnd  the  plaintiff  may  sign  judgment  {LovellY.  Walker,  8  M.  &  W. 
^9).  See  fmtber  as  to  the  requisites  of  this  affidavit,  notes  to 
s.  36.  As  to  the  statement  of  the  residence  of  the  party  not 
joined  as  a  defendant,  see  also  Wheatley  v.  Golney,  9  Dowl.  1019 ; 
Lambe  ▼.  Smythe,  15  M.  &  W.  433  ;  Netctom  v.  SkvHtrt,  4  D.  &  L. 
89;  WkiU  V.  Gateoigne,  3  Exch.  36;  Maybvry  v.  MudU,  ubi 
tmpra, 

A  plea  in  abatement  must  be  pleaded  within  four  dajrs  after 
declaration  {RyUaut  v.  Wormvoald^  5  Dowl.  381). 

As  to  pleading  de  novo  after  amendment,  see  s.  90,  poti. 

The  replication  to  the  plea,  it  would  seem,  may  be  a  *'joinder 
of  issue,"  under  s.  79,  pwt ;  see  also  s.  38,  n.,  posL 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintiff  must 
be  prepared  to  prove  his  demand,  or  he  will  not  recover  ( fVelcher 
V.  L€  Pelktur^  1  Camp.  481). 

Under  this  section  may  be  noticed  pleas  in  abatement  of  cover-  Pleas  of 
tore  of  the  plaintiff  or  defendant, — rarely  pleaded  however.  eovertmre. 

These  pleas  are  not  within  3  &  4  Will.  4,  c.  42,  s.  8,  and 
therefore  do  not  require  an  affidavit  of  the  husband's  residence 
{Janes  v.  South,  3  M.  &  W.  526);  but  as  dilatory  pleas,  within 
4  Anne,  c  16,  s.  11,  they  require  an  affidavit  of  verification. 

If  a  wife  succeed  on  this  plea,  she  may  sue  out  execution  in 
her  own  name  {Wortley  v.  Rayner,  Doug.  637).  When  pleaded 
by  a  wife,  she  must  plead  it  in  person  (2  Saund.  209,  n.). 

Other  pleas  in  abatement  are  to  the  jurisdiction ;  or  the  pen- 
dency  of  another  action  for  the  same  cause  in  one  of  the  Superior 
Courts. 

The  application  to  amend  should  be  to  amend  the  writ  and  Application 
copy,  as  well  as  the  declaration  and  subsequent  proceedings,  if  ^  o^»f»d. 
any  (see  s.  36). 

Amendments  are  generally  ordered  upon  terms  of  payment  of 
costs  of  application  and  of  Uie  costs  occasioned  by  tne  amend- 
BtenL  The  court  or  a  judge  exercises  a  discretion  in  allowing 
costs  (fPa//  V.  Lyon,  1  Dowl.  714).  It  has  been  held  that  the 
judge  may,  on  hearing  an  application  at  chambers,  fix  the  amount 
of  costs  at  once  {Collins  v.  Aaron,  6  Dowl.  423),  and  this  is  very 
frequently  done.  Some  judges,  in  order  to  avoid  interlocutory 
taxation,  direct  the  costs  to  be  the  costs  of  the  party  (not  amend- 
ing) in  the  cause  tn  any  event ;  and  this,  which  is  a  growing,  is 
generally  the  most  beneficial  practice.  But  it  may  be  doubted 
whether  costs  so  ordered  become  payable  at  all,  in  cases  where  a 
juror  is  withdrawn,  or  some  settlement  is  come  to  apart  from*  the 
ordinary  event  of  an  action. 

The  defendant  ought,  if  possible,  to  ^et  inserted  in  the  order  Pleading 
kft  amendment  the  terms  on  which  he  is  to  plead.     If  he  had  *^^^  amende 
already  pleaded,  the  plea,  under  the  old  practice,  would  have  **^'' 
been  considered  as  a  plea  to  the  amended  declaration  {Fagg  v. 
Bonley,  2  Dowl.  107),  and  is  so  still,  unless  he  pleads  de  novo 
(i.  90 ).     It  was  different  in  the  case  of  a  demurrer  ( Smith  v. 
Kearney  1  D.  &  L.  992).    The  defendant  has  now  two  days  to 

flead  de  novo  after  the  amendment,  unless  it  is  otherwise  ordered, 
f  the  declaration  is  amended  before  plea,  the  defendant  must 
snll  plead  within  the  time  limited  to  do  so  or  within  the  two 
days,  unless  it  is  otherwise  ordered  (s.  90,  post), 

A  summons  to  amend  operates  as  a  stay  of  proceedings  from 
the  time  when  it  is  attendable  ( /foc^on  v.  CayUy,  8  Dowl.  318 ; 
Morris  Y.  Hunt,  2  B.  &  A.  333);  and  the  time  to  plead  given 
by  an  order  on  amendment  counts  from  the  day  of  the  amend- 
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ment,  and  not  from  the  date  of  the  order  (  Davit  v.  SUmfey,  8  DowL 
483). 
See  notes  to  following  tectiona* 

Nwijoinder        35.  In  case  it  shall  appear  at  the  trial  of  any  action 
Joinder  of      that  there  has  been  a  misjoinder  of  plaintiffs,  or  that 
nlay"blf*        8ome  person  or  persons,  not  joined  as  plaintiff  or  plain- 
amended  at    tiffs,  ought  to  have  been  so  joined,  and  the  defendant 
in  ca»«  of*    ^^^^^  °^^  ^^  ^^  before  the  time  of  pleading,  have  given 
amendmcnti  notice  in  Writing  that  he  objects  to  such  noi\joinder, 
unde?*"*"    specifying  therein  the  name  or  names  of  such  person 
Will.  4,  c.  42.  or  persons,  such  misjoinder  or  nonjoinder  may  be 
amended,  as  a  variance,  at  the  trial  by  any  Court  of 
Record  holding  plea  in  civil  actions,  and  by  any  judge 
sitting  at  Nisi  Prius,  or  other  presiding  officer,  in  like 
manner  as  to  the  mode  of  amendment,  and  proceedings 
consequent  thereon,  or  as  near  thereto  as  the  circum- 
stances of  the  case  will  admit,  as  in  the  case  of  amend- 
ments of  variances  under  an  act  of  parliament  passed 
in  the  session  of  piu*liamcnt,  held  in  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  for  the  further 
Amendment  of  the  Law  and  the  better  Advancement 
of  Justice,"  if  it  shall  appear  to  such  court,  or  judge, 
or  other  presiding  officer,  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  undue 
advantage,  and  that  injustice  will  not  be  done  by  such 
amendment,  and  that  the  person  or  persons  to  be 
added  as  aforesaid,  consent,  either  in  person  or  by 
writing  under  his,  her  or  their  hands  to  be  so  joined, 
or  that  the  person  or  persons,  to  be  struck  out  as  afore- 
said, were  originally  introduced  without  his,  her  or 
their  consent,  or  that  such  person  or  persons  consent, 
in  manner  aforesaid,  to  be  so  struck  out;  and  such 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper;    and 
when  any  such  amendment  shall  have  been  made,  the 
liability  of  any  person  or  persons,  who  shall  have  been 
added  as  co-plaintiff  or  co-plaintiffs,  shall,  subject  to 
any  terms  imposed  as  aforesaid,  be  the  same  as  if  such 
person  or  persons  had  been  originally  joined  in  such 
action. 

Amendment         Under  this  section,  the  amendments  referred  to  under  s.  34  may 
at  trial,  ^^  made  at  the  trial,  as  variances  were  formerly  amended  under 

d  &  4  Will.  4,  c.  42,  8.  23.  The  amendment  must  be  made  during 
the  trial,  and  before  verdict  (Brashier  v.  Jackton,  8  Dowl.  784;  A>6- 
ton  V.  Doyhf  3  E.  &  B.  396 ;  and  see  also  Wicktn*  v.  Steel,  2  C.  B^ 
N.  S.  488 ;  but  see  Rohtru  v.  Snell,  1  M.  &  G.  778 ;  Sergeant  v. 


JOIKDER  OP  PABTIE8.  39 

Chfy,  6  NeT.  ft  M.  819).    The  judge  may  refuse  to  amend,  and 
if  he  do  so,  the  remedy  it  to  apply  to  the  court  ibr  a  new  trial 
(  Whitwett  V.  Sekeer^  8  A«  &  E.  801 ),  but  the  court  will  not  inter- 
fere if  the  judge  do  not  *'  plainly  appear  to  have  been  wrong  " 
iStim^mry  ▼.  Maithewt,  4  M.  ft  W.  847);  and,  indeed,  grave 
doubta  exist  as  to  the  right  or  duty  of  the  court  to  interfere  with 
the  exercise  by  the  judge  presiding  at  the  trial  of  the  discre* 
tionary  power  vested  in  him  (see  Roles  v.  Davis t  4  H.  ft  N.  484 ; 
TewtytM  ▼.  (TBrien,  5  E.  ft  B.  497  ;  fTtlkin  t.  Reed,  15  C.  B.  192, 
sod  Holden  t.  BalUtntyne,  L.  J.  29,  Q.  B.  148).    The  amendment 
ought  to  be  made,  so  that  no  additional  expense  be  thrown  on 
the  defendant ;  and  if  the  defendant  pays  at  once  the  sum  claimed 
onder  the  amended  declaration,  he  will  be  entitled  to  his  costs 
from  the  time  he  might  have  paid  money  into  court ;  it  is  other- 
wise if  he  defends  the  action  {Smith  v.  Brmdram,  2  M.  ft  G.  250). 
The  terms  oo  which  the  amendment  will  be  allowed  are  in  the 
discretion  of  the  judge  at  the  trial,  whose  decision  will  not  be 
reviewed  by  the  court  {Tomlinson  y.  Ballard,  L.  J.  12,  Q.  B.  257). 
An  ametidment  under  this  section  may  be  made,  either  where 
there  has  been  a  misjoinder  of  plaintiiTs,  or  where  some  person 
or  persons  not  joined  as  plaintiff  or  plaintiffs  ought  to  have  been 
so  joined,  and  the  defendant  shall  not,  at  or  before  the  time  of 
pleading,  have  given  notice  in  writing  that  he  objects  to  such 
nonjoinder.     If,  therefore,  the  defendant  has  given  notice  that 
he  objects  to  the  nonjoinder,  the  amendment  cannot  be  made 
oader  this  section,  indeed,  in  such  case,  the  plaintiff  will  generally 
have  amended  under  s.  36.    It  must  appear  that  the  misjoinder 
or  nonjoinder  was  not  for  the  purpose  of  obtaining  an  undue 
advantage,  and  that  injustice  will  not  be  done  by  the  amend- 
ment, a  provision  that  would  formerly  have  been  of  great  im- 
portance when  the  evidence  of  the   parties  to  the  record  was 
eicloded.    Willes,  J.,  at  Nisi  Prius,  expressed  his  readiness  to 
amend  by  adding  the  name  of  a  partner  as  plaintiff  (  Williams  v. 
Grmes,  1  F.  ft  F.  341). 

Sect  23  of  the  3  &  4  Will.  4,  c.  42,  requires  that  the  order  for  Endorsement 
the  amendment  shall  be  endorsed  on  the  postea  and  returned  "/>  ^  pMtea. 
vith  the  record,  and  thereupon  such  papers,  rolls  and  other 
records,  &c.,  as  it  may  be  necessary  to  amend,  shall  be  amended 
accordingly.  Misjoinder  and  nonjoinder  are  under  this  section 
to  be  amended,  **  in  like  manner  as  to  the  mode  of  amendment 
and  proceedings  consequent  thereon,  ftc,"  asin  the  case  of  amend- 
ments under  the  3  &  4  Will.  4,  c.  42. 

It  would  seem  that  the  powers  conferred  by  s.  222,  post,  do  not 
apply  to  cases  within  this  section  (  Wiektns  v*  Steel  and  Holden  v. 
Ballamtfme,  ubi  supra)* 
See  notes  to  sections  34,  36,  37  and  38. 

36.  In  case  such  notice  be  given,  or  any  plea  in  Upon  nouce 
abatement  of  nonjoinder  of  a  person  or  persons  as  nonjSliderof 
co-plaintiff  or  co-plaintiffs,  in  cases  where  such  plea  plaintiff,  pro- 
in  abatement  may  be  pleaded,  be  pleaded  by  the  bTamlStiSd.^ 
defendant,  the  plaintiff  shall  be  at  liberty,  without 
•ny  order,  to  amend  the  writ  and  other  proceedings 
before  plea,  by  adding  the  name  or   names  of  the 
person  or  persons  named  in  such  notice  or  plea  in 
abatement,  and  to  proceed  in  the  action  without  a^y 
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further  appearance,  on  payment  of  the  costs  of  and 
occasioned  by  such  amendment  only,  and  in  such  case 
the  defendant  shall  be  at  liberty  to  plead  de  novo. 

On  receiving  a  notice  or  plea  in  abatement,  the  plaintiff  may 
amend  the  writ,  appearance  and  declaration ;  but  the  payment 
of  the  cost!  of  and  occasioned  by  the  amendment  beint^  made  a 
condition  precedent  to  the  amendment,  the  plaintiff  should, 
therefore,  nave  the  costs  of  the  defendant  taxed,  and  pay  or 
tender  them  to  the  defendant  (unless  the  judge  otherwise  order* 
ttt  supra,  p.  37),  otherwise  his  proceeding  in  the  action  would  be 
irregular  {Levy  v.  Drew,  6  D.  &  L.  307). 

And  see  R.G.,  H.  T.  1853,r.  6,  as  to  the  practice  upon  amend- 
ments under  this  section. 


defendants 
maybe 
amended 
before  or  at 
trial. 


Misjoinder  of  37.  It  shall  and  may  be  lawful  for  the  court  or  a 
judge  in  the  case  of  the  joinder  of  too  many  defend- 
ants in  any  action  on  contract,  at  any  time  before 
the  trial  of  such  cause,  to  order  that  the  name  or 
names  of  one  or  more  of  such  defendants  be  struck 
out,  if  it  shall  appear  to  such  court  or  judge  that  in- 
justice will  not  be  done  by  such  amendment ;  and  the 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  by  whom  such  amendment  is  made, 
shall  think  proper  ;  and  in  case  it  shall  appear  at  the 
trial  of  any  action  on  contract  that  there  has  been  a 
misjoinder  of  defendants,  such  misjoinder  may  be 
amended,  as  a  variance,  at  the  triaL  in  like  manner  as 
the  misjoinder  of  plaintiffs  has  been  hereinbefore 
directed  to  be  amended,  and  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper. 

Amendment  "^^^  power  of  amendment  given  by  this  section  is  limited  to 
ofmi*ioinder  actions  on  contract^  in  which  the  joinder  of  persons  as  defendants 
of  defend-        who  ought  not  to  have  been  so  joined  is  fatal,  (p.  36,  ante). 

In  actions  in  tort  the  plaintiff  may  always  remedy  the  error 
of  a  misjoinder  of  defendants  by  entering  a  nolle  prosequi  as  to 
such  as  are  wrongly  added  before  the  trid  ;  otherwise  at  the  trial 
there  will  be,  as  to  them,  an  acquittal. 

The  court  under  the  former  practice  allowed  the  name  of  a 
defendant  to  be  struck  out  of  thf>  proceedings,  subsequent  to  the 
writ,  on  payment  of  costs,  the  remaining  defendant  being  allowed 
to  plead  de  novo  {Palmer  y.  Beale,  9  Dowl.  529).  As  to  the  costs 
to  be  allowed  in  such  a  case,  see  Jackson  v.  Nunn^  4  Q.  B.  209. 
The  amendment  could  not  formerly  have  been  made  at  Nisi  Prius 
{Cooper  v.  Whitehouse,  6  C.  &  P.  645).  But  now  this  amendment 
may  be  made  at  any  stage  of  the  pleadings  by  summons  at  charo  • 
hers,  or  by  motion  in  court,  or  at  the  trial,  in  which  latter  case 
the  order  must  be  endorsed  as  mentioned  under  s.  35,  the  obserra- 
tions  on  which  are  generally  applicable  here. 

In  a  case  before  this  act,  the  court  went  further  even  than  is 
authorized  by  this  section.  After  the  plaintiff  had  been  nonsuited 
at  the  trial,  it  appeared  that  his  remedy  against  the  defendants 
really  liable  would  be  barred  by  the  statute^  unless  the  whole 
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proceediogs  could  be  amended.  On  payment  of  all  the  costa, 
the  Court  of  Exchequer  set  aside  the  nonsuit,  and  permitted  the 
plaintifi*  to  amend  by  striking  out  the  names  of  the  defendants 
who  had  been  misjoined,  the  remaining  defendant  being  at  liberty 
to pleMl  iU  aopo  {Crtn{ford  y.  Coektf  6  Ezch.  287). 

The  Court  of  Exchequer  refused  to  set  aside  an  order  of 
Martin,  B.,  for  striking  out  a  co-defendant  with  liberty  to  re- 
maining  defendant  to  plead  the  nonjoinder  in  abatement  (Cnir- 
k»m  T.  Wearhig,  9  Exch.  207)*  Where  one  of  seven  co-defeD« 
dants  bad  suffered  judgment  by  default,  the  Court  of  Common 
Pleas  allowed  two  of  those  who  had  appeared  to  be  struck  out 
ane  pro  tune  (the  point  of  the  judge's  power  to  amend  having 
been  reserved  by  consent  af  the  time  of  the  trial)  (Johnson  v. 
Goslrtt,  1 8  C.  B.,  728 ;  see  also  Mulford  v.  Griffin,  1  F.  &  F.  145 ; 
Grtone*  V.  HmmphrUt,  4  E.  &  B.  861). 

This  sectiou  haa  been  held  not  to  be  applicable  where  the  party 
was  made  a  co-defendant  on  purpose  to  try  his  liability  (  Wicktm 
V.  SUtl,  2  C.  B.,  N.  S.  488). 

The  amendment  must  be  made  at  the  trial  {Rohiom  v.  Doyle, 
I  E.  ft  B.  396). 

See  notes  to  sections  84,  35, 36,  and  38. 

38.  In  anj  action  on  contract  where  the  nonjoinder  Upon  piea  in 
of  any  person   or  persons  as  a  co-defendant  or  co-  f^nw!-"^ 
defendants  has  been  pleaded  in  abatement,  the  plain-  joinder  of 
tiff  shall  be  at  liberty,  without  any  order,  to  amend  p^^S^iSjj 
the  writ  of  summons  and  the  declaration,  by  adding  ro*y  ^ 
the  name  or  names  of  the  person  or  persons  named  in  ""*"     ^ 
such  plea  in  abatement  as  joint  contractors,  and  to 
Berve  the  amended  writ  upon  the  person  or  persons  so 
Bamed  in   such  plea  in  abatement,  and  to  proceed 
agunst  the  original  defendant  or  defendants,  and  the 
person  or  persons  so  named  in  such  plea  in  abate- 
ment :   provided  that  the  date  of  such  amendment 
shall,  as  between  the  person  or  persons  so  named  in 
8uch  plea  in  abatement  and  the  plaintifi^  be  consi- 
dered for  all  purposes  as  the  commencement  of  the 
action. 

The  alteration  of  the  writ,  by  adding  the  name  of  a  defendant, 
whose  nonjoinder  has  been  pleaded,  does  not  vitiate  it,  as  it  other- 
wise would  (Sjggert  v.  Santom,  2  Dowl.  745). 

Where  a  writ  has  been  amended  under  this  section,  the  person 
or  persons  named  in  the  plea  may  stay  proceedings  against  him- 
•elx  or  themselves  by  payment  of  the  debt  and  of  the  costs  of 
the  writ  within  four  days  of  service  upon  him  or  them,  per 
Martin,  B.,  {Meason  v.  MounteasiU,  1  F.  &  P.,  721). 

As  to  the  time  of  pleading  to  the  amended  declaration,  see 
t.90,pM/. 

RepiieaiUmt  to  Pleas* 
By  3  &  4  Will.  4,  c.  42,  s.  9,  to  the  plea  of  nonjoinder  of  KeplieatUm 
•noiher  nerson,  the  plaintiff  may  reply,  that  such  person  has  JjJ^JJ^^ 
heen  dischaived  by  bankruptcy  and  certificate,  or  under  an  act 
«  the  relief  of  insolvent  debtors  (for  forms  of  replication,  see 
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Proviiion  in 
the  cue  of 
subsequent 
proceedings 
against  the 
persons 
named  in  a 
plea  in  abate- 
ment for  non- 
Joinder  of 
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a  plea  i% 
abatement. 


Bnllen  and  Leaked  PrecedenU  of  Pleadings)  ;  or  take  iarae  (s. 
79,  pat). 
See  notes  to  previous  sections ;  and  s.  60,  pott, 

39.  In  all  cases  after  such  plea  in  abatement  and. 
amendment,  if  it  shall  appear  upon  the  trial  of  the 
action  that  the  person  or  persons  so  named  in  such 
plea  in  abatement  was  or  were  jointly  liable  with  the 
original  defendant  or  defendants,  the  original  defend- 
ant or  defendants  shall  be  entitled  as  against  the  plain- 
tiff to  the  costs  of  such  plea  in  abatement  and  amend- 
ment ;  but  if  at  such  trial  it  shall  appear  that  the 
original  defendant  or  any  of  the  original  defendants 
is  or  are  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  is  or  are  not  liable 
as  a  contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable ; 
and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  as  against 
the  plaintiff,  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  plea  in  abatement  and  amend- 
ment, as  costs  in  the  cause  against  the  original  de- 
fendant or  defendants  who  shall  have  so  pleaded  in 
abatement  the  nonjoinder  of  such  person  ;  provided 
that  any  such  defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement. 

The  provisions  of  this  section  apply  to  those  cases  in  which, 
after  a  plea  in  abatement  for  nonjoinder  of  a  defendant,  the 
plaintiff  amends  the  writ  under  s.  38,  ante.  They  evidently  do 
not  apply  to  the  plea  of  coverture.  The  form  of  the  Hew  declara«> 
tion  alter  amendment  is  prescribed  by  a.  60,  post. 

A  plaintiff  sued  M.  for  a  money  demand.  M.  pleaded  in 
abatement  the  nonjoinder  of  B.  and  O.  The  plaintiff  amended 
his  pleadings,  adding  B.  and  G.  as  joint  defendants.  M.  pleaded, 
as  to  iS2S0.  parcel,  &c.,  payment  into  court,  and  as  to  the  residue, 
never  indebted.  B.  and  O.  each  separately  pleaded  never  in- 
debted to  the  whole  demand.  On  the  trial  a  verdict  was  found 
for  M.,  that  no  more  than  £230  were  due ;  but  as  to  B.  and  G., 
that  they  were  jointly  liable  with  M.  for  £212: — Held,  by 
Crompton,  J.»  in  the  Bail  Court,  that  M.  was  entitled,  under  this 
section,  to  the  costs  of  the  plea  in  abatement  and  of  the  amend- 
ment, and  also  to  the  general  costs  of  the  cause,  and  of  the  trial ; 
and  held  also,  that  the  plaintiffs  were  not  entitled  to  any  coats  as 
against  B.  and  G.  (Catneau  v.  Morriee  and  others,  L.  J«  25,  Q«  B. 
126). 

HusBAio)  Ain>  Wife. 
Joinder  of  40.  In  any  action  brought  by  a  man  and  his  wife 

hwSiidMid  for  an  injury  done  to  the  wife,  in  respect  of  which  she 
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is  neeesearily  joined  as  co-plaintiff,  it  Bhall  be  lawfiil  ^'JJ^?* 
for  the  husband  to  add  thereto  claims  in  bis  own  right,  right  of  hus- 
and  separate  actions  brought  in  respect  of  such  claims  ***"^* 
rosy  be  eonsolidated,  if  the  court  or  a  judge  shall  think 
fit :  provided  that  in  the  case  of  the  death  of  either 
plaintiff  aach  suit,  so  fkr  only  as  relates  to  the  causes 
of  action,  if  anj,  which  do  not  survive,  shall  abate. 

In  the  case  of  Dengate  ▼.  Gardiner,  4  M.  &  W.  5,  which  was 
an  acdon  for  slander  of  the  wife,  whereby  ahe  loat  employment, 
evidence  of  thia  special  damage  waa  not  admitted  in  an  action 
bj  the  husband  alone. 

The  pro6t  of  the  wife's  wages  are  entirely  the  husband's,  and 
**  be  alone  (said  Lord  Abinger)  can  sue  for  the  loss  of  them,  just 
ss  io  trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the 
surgeon's  bill  cannot  be  recovered.  The  right  of  action  would 
not  survive  to  her."  The  husband,  therefore,  in  case  of  slander 
of  his  wife,  was  formerly  obliged  to  sue  alone  for  any  special 
damage :  just  aa  in  trespass,  he  was  compelled  to  bring  a  sepa- 
rate action  for  the  surgeon's  bill.  Where  the  defendant  said  of 
the  plaintiff's  wife,  "  you  are  a  nuisance  to  live  beside  of,  and 
your  house  is  do  better  than  a  bawdy  house ;"  it  waa  held  that 
SD  action  for  this  slander  might  be  maintained  by  the  husband 
akme  {NickU  ▼.  Reynolds,  7  C.  B.,  N.  S.  114). 

The  above  enactment  is  limited  to  actions  **  for  an  injury  done 
to  his  wife.'*  It  permits  the  husband  to  add  to  the  joint  cause 
of  action  claims  arising  to  himself  in  his  own  right;  but  he  may 
itin  bring  his  separate  action  ( Breckbank  v.  The  WkUekaven  June^ 
Iwa  BmlvDoy  Company,  L.  J.  31,  Ex.  349).  The  section  does  not 
io  its  terms  limit  the  claims,  which  may  be  thus  added  to  those 
be  has  ta  reepeet  to  tke  injury  done  to  the  wife  (as  for  a  surgeon's 
bin);  and  it  might  thence  be  argued  that  the  husband  may  not 
only  add  counts  against  the  defendant,  for  the  tpecial  damage  he 
has  sustained  in  respect  of  the  injury  to  the  wife,  but  also  counts 
for  goods  sold  and  delivertd,  or  money  lent  by  himself.  But 
the  intention  of  the  commissioners,  in  recommending  the  change 
effected  by  thia  section  ( First  Report,  p.  xi.),  seems  to  have  been, 
that  clatms  arising  to  the  husband  in  respect  of  the  injury  to  the 
wife,  and  those  alone,  should  be  included  in  the  joint  action. 

If  the  claims  of  the  husband  in  his  own  right  are  stated  in  the 
same  action,  they  must  set  out  in  separate  counts. 

As  to  accounts  stated  with  husband  and  wife,  see  Johnson  and 
We  V.  Lucas,  L.  J.  22,  Q.  B.  174. 

Jon^DEB  OP  Causes  of  Action. 

And  with  respect  to  joinder  of  causes  of  Action^  be 
it  enacted  as  follows  : — 

41.  Causes  of  action,  of  whatever  kind,  provided  Different 
they  be  bj  and  against  the  same  parties  and  in  the  ^tion  may 
flftme  rights,  may  be  joined  in  the  same  suit ;   but  be  joined, 
this  fihidl  not  extend  to  replevin  or  ejectment ;  and  triau^may  im 
where  two  or  more  of  the  causes  of  action  so  joined  o'd*'**'. 
ve  local,  and  arise  in  different  counties,  the  venue 
may  be  laid  in  either  of  such  counties  ;  but  the  court 
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or  a  judge  shall  have  power  to  prevent  the  trial  of 
different  causes  of  action  together,  if  such  trial  would 
he  inexpedient,  and  in  such  case  such  court  or  judge 
may  order  separate  records  to  he  made  up,  and  sepa* 
rate  trials  to  he  had. 

Power  is  fipTen  to  the  plaintifTby  this  section  of  joining^  in  one 
action  all  his  claims,  of  whatever  nature,  against  the  same  de-> 
fendant,  provided  these  claims  are  in  the  same  right ;  but  counts 
by  the  plaintiff  as  an  individual  cannot  be  joined  with  counts  by 
him  as  an  executor  (2  Sauud.  1117,  d. ;  2  Wms.  Ex.,  5th  ed.  714 — - 
721).  This  section  is  permissive,  not  compulsory.  The  commis- 
sioners who  recommended  this  change,  thought  that  plaintiffs 
might  be  safely  trusted  with  this  power.  '*  A  plaintiff  is  not 
likely  to  damage  his  claim  for  criminal  conversation  by  adding  a 
claim  which  may  direct  attention  to  a  question  of  whether  he  is 
entitled  to  the  price  of  goods  sold,  or  other  incongruous  matter  ** 
(First  Report, p.  xxii.) ;  see  R.  G.,  T.  T.  1853,  r.  1. 

It  is  understood  that  Willes,  J.,  at  chambers,  does  not  allow 
counts  in  trover  and  detinue  to  be  joined  when  intended  merely 
to  cover  one  and  the  same  cause  of  action ;  and  see  R.  G.,  T.  T, 
1853,  r.  1,  and  note,  posL 

As  to  the  venue,  and  changing  the  same,  see  s.  59,  n.,  poiL 


Questions  of 
fact  may, 
after  writ 
issued,  by 
consent  and 
leave  of  a 
judge,  be 
raised  with- 
out  plead- 
ings. 


'Queitions  bp 
eoment  with- 
out pleading. 


Questions  by  Consent  without  Pleading. 

And  for  the  determination  of  questions  raised  by 

consent  of  the  parties  without  pleading,  be  it  enacted 

as  follows : 

Formerly  a  special  case  could  only  have  been  stated  for  the 
opinion  of  the  court  after  the  parties  had  joined  issue  (3  &  4 
WUl.  4,c42,  S.25). 

42.  Where  the  parties  to  an  action  are  agreed  as 
to  the  question  or  questions  of  fact  to  be  decided  be- 
tween them,  they  may,  after  writ  issued,  and  before 
judgment,  by  consent  and  order  of  a  judge  (which 
order  any  judge  shall  have  power  to  make,  upon  being 
satisfied  that  the  parties  have  a  bonajlde  interest  in 
the  decision  of  such  question  or  questions,  and  that 
the  same  is  or  are  fit  to  be  tried,)  proceed  to  the  trial 
of  any  question  or  questions  of^  fact  without  formal 
pleadings;  and  such  question  or  questions  may  be 
stated  K>r  trial  in  an  issue  in  the  form  contained  in 
the  schedule  (A.)  to  this  act  annexed,  marked  No.  6, 
and  such  issue  may  be  entered  for  trial  and  tried  ac- 
cordingly in  the  same  manner  as  any  issue  joined  in 
an  ordinary  action;  and  the  proceedings  in  such  action 
and  issue  shall  be  under  and  subject  to  the  ordinary 
control  and  jurisdiction  of  the  court,  as  in  other 
actions. 

According  to  s.  227,  the  word  *'  action  "  here  means  a  "  per- 
sonal action,"  brought  by  writ  of  summons  in  any  of  the  Superior 


QUESTIONS  BY  CONSENT  WITHOUT  PLEADING.  45 

Coorts,  and  did  not  include  replevin,  ejectment,  or  any  of  the 
iabeisting  real  actions;  ejectment  is  provided  for  by  s.  168  et 
n^^  po$i  ;  as  to  replevin,  see  C.  L.  P.  A.  I860,  s.  22,  n.  tt  teq. ; 
and  as  to  real  actions,  see  C.  L.  P.  A.  1860,  ss.  26,  27,  post. 

See  as  to  the  power  of  the  court  to  direct  an  issue  to  be  tried 
in  the  case  of  compulsory  references,  C.  L.  P.  A.  1854,  8.4.  potL 

It  is  doubtful  whether  error  can  be  brought  upon  a  special  case 
Slated  with  some  of  several  defendants  only,  the  others  having 
kuffered  judgment  by  default  (Boyd  v.  RoHm  and  othert,  5  C.  B., 
N.  S.,  597);  temble,  these  sections  do  not  apply  at  all  in  such  a 


The  judge  must  be  satisfied  that  the  parties  have  a  bond  Jlde 
satinst  in  the  decision  of  the  question.  In  a  case  where,  in  the 
opimon  of  the  court,  the  parties  merely  desired  to  allay  a  doubt 
ss  to  the  true  construction  of  a  will,  the  Court  of  Common  Pleas 
declined  to  give  any  opinion  (Doe  d.  Dtmtte  v.  Duntze,  6  C.  B. 
100). 

43.  The  parties  may,  if  they  think  fit,  enter  into  Agreement 
«n  agreement  in  writing,  which  shall  not  be  subject  2i2d*iuto""for 
to  any  stamp  duty,  and  which  shall  be  embodied  in  **»«  payment 
the  said  or  any  subsequent  order,  that  upon  the  finding  coeTt'accoS? 
of  the  jury  in  the  affirmative  or  negative  of  such  issue  *"^  ^  *f  % 
or  issues,  a  sum  of  money  fixed  by  the  parties,  or  to  be  istue. 
ascertained  by  the  jury  upon  a  question  inserted  in 

the  issue  for  that  purpose,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without  the 
eosts  of  the  action. 

44.  Upon  the  finding  of  the  jury  in  any  such  issue,  Judgment  to 
judgment  may  be  entered  for  such  sum  as  shall  be  jLordln^to 
80  agreed  or  ascertained  as  aforesaid,  with  or  with-  ^^  ^^^ 
oat  costs,  as  the  case  may  be,  and  execution  may  execution 
iwae  upon  such  judgment  forthwith,  unless  otherwise  }^V^^  ^V^' 
agreed,  or  unless  the  court  or  a  judge  shall  otherwise  »uye<i. 
order  for  the  purpose  of  giving  either  party  an  oppor- 
tunity for  moving  to  set  aside  the  verdict,  or  for  a 

new  trial. 

45.  The  proceedings  upon  such  issue  may  be  re-  Proceedings 
corded  at  the  instance  of  either  party,  and  the  judg-  SJ^\ere! 
ment,  whether  actually  recorded  or  no^  shall  have  the  «>'<*«<*• 
same  efiect  as  any  other  judgment  in   a  contested 

action. 

On  a  judgment  recorded  under  this  section  error  will  lie,  as  it 
ii  not  expressly  excluded,  as  in  King  v.  Simmons  (7  Q.  B.  289) ; 
ind  see  Thorpe  v.  Plowden  (1  L.  M.  &  P.  S87). 

The  judprment  will  also  be  a  '*  record  "  for  the  purpose  of  being 
used  in  evidence  if  required. 

46.  The  parties  may,  after  writ  issued,  and  before  Questiont  of 
judgment  by  consent  and  order  of  a  judge,  state  any  ISJledSter 
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writ  itsutd     question  or  questions  of  law  in  a  special  case  for  the 
SsrwiSout  opinion  of  the  court,  without  any  pleadings, 
pleading.  r^y^^  court  will  decline  to  give  any  opinion  when  there  it  reason 

to  believe  that  the  action  is  not  bonAfide  brought  for  the  purpose 
of  determining  a  matter  in  controversy  between  the  parties  ( Dot 
d.  Duntze  y.  Duntxe,  6  0.  B.  100).  The  case  should  be  confined 
to  questions  of  law ;  if  matters  of  fact  are  in  issue  the  court  will 
leave  the  parties  to  go  to  a  jury  {Aldridge  v.  GrtfU  Western  Rail' 
way  Co,,  3  M.  &  G.  515  ;  see  also  Price  v.  Quarrel,  12  A.  &  E. 
784). 

It  has  been  thought  that  when  a  fecial  case  under  this  section 
has  been  settled,  it  will  not  be  amended  by  the  court  unless  by 
consent  of  the  parties  {Mersey  Docks,  ^.  v.  Jones j  L.  J.  29  C.  P. 
239  ;  and  see  Notman  v.  Anchor  Insurance  Company^  6  C.  B.,  N.  S. 
536 ;  but  see  Carpenter  v.  Parkes,  L.  J.  27  ;  C.  P.  78). 
As  to  practice  in  ejectment,  see  s.  179,  post. 


Agreencent 
as  top«y» 
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money  and 
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47.  The  parties  may,  if  they  think  fit,  enter  into 
an  agreement  in  writing,  which  shall  not  be  subject  to 
any  stamp  duty,  and  which  shall  be  embodied  in  th^ 
said  or  any  subsequent  order,  that  upon  the  judgment 
of  the  court  being  given  in  the  affirmative  or  negative 
of  the  question  or  questions  of  law  raised  by  such 
special  case,  a  sum  of  money,  fixed  by  the  parties,  or 
to  be  ascertained  by  the  court,  or  in  such  manner  as 
the  court  may  direct,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without 
costs  of  the  action ;  and  the  judgment  of  the  court 
may  be  entered  for  such  sum  as  shall  be  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be, 
and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  stayed  by 
proceedings  in  error. 

The  last  words  of  this  section, — **  unless  stayed  by  proceedings 
in  error," — did  not,  as  it  seems,  allow  of  error  being  brought  upon 
a  special  case  stated  under  s.  46.  Error  did  not  lie  on  a  special 
case  stated  under  8  &  4  Will.  4,  c.  42,  s.  25,  such  a  case  not  being 
entered  of  record ;  and  there  can  be  no  error  at  comnon  law  but 
on  a  record :  the  provisions  of  s.  46  for  entering  a  special  case  on 
record,  were  confined  to  the  issue  given  by  s.  42 ;  see  further  Thorpe 
V.  P.owden,  s.  45,  n.,  ubi  supra.  But  now  by  the  C.  L.  P.  A.  1854, 
8.  32,  error  may  be  brought  upon  a  special  case.  It  was  accord* 
ingly  held  by  the  Court  of  Exchequer  Chamber  (distinguishing 
Hughes  V.  Lumley,  L.  J.  24,  Q.  B.  29),  that  where  the  consent 
of  the  parties  to  state  a  special  case  was  given  before  the 
C.  L.  P.  A.  1854,  came  into  operation,  but  the  judge's  <ader  was 
not  obtained  until  the  day  upon  which  it  came  into  operation, 
error  might  be  brought  {Elliott  ▼.  Bishop,  10  Exch.  522). 

Costs  to  foi-  48.  In  case  no  agreement  shall  be  entered  into  as 
event^  antoM  ^  ^^^  ^^^ts  of  such  actiou,  the  costs  shall  follow  the 
ojJJ«[jiw      events  and  be  recovered  by  the  successful  party. 
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Pleadings  in  general. 

And  with  respect  to  the  langaaee  and  form  of 
pleadings  in  general,  be  it  enacted  as  follows : — * 

49.  All  statements  which  need  not  be  proved,  such  Fictitious 
as  the  statement  of  time,  quantity,  quality  and  value,  I^^enST" 
where  these  are  immaterial ;  the  statement  of  losing  not  to  be 
and  finding,  and  bailment,  in  actions  for  goods  or  their  ™**®' 
value ;  the  statement  ofacts  of  trespass  having  been 
committed  with  force  and  arms,  and  against  the  peace 
of  our  lady  the  Queen  ;  the  statement  of  promises 
which  need  not  be  proved,  as  promises  in  indebitatus 
eounta,  and  mutual  promises  to  perform  agreements ; 
and  all  statements  of  a  like  kind,  shall  be  omitted. 

The  insertion,  therefore,  of  any  of  these  formal  itatements  will 
H>e  an  irregularity,  and  if  embarraasment  be  caused  thereby,  an 
app^cation  may  be  made  under  a.  52,  post. 

The  bailment  must  still  be  stated,  howe?er,  where  it  is  material 
and  traversable  {Rou  v.  HUl,  2  C.  B.  877). 

50.  Either  party  may  object  by  demurrer  to  the  judgment 
pleading  of  the  opposite  party,  on  the  ground  that  Jf^jJJJ^^  be 
such  pleading  does  not  set  forth  sufficient  ground  of  given  ac- 
action,  defence  or  reply,  as  the  case  may  be ;  and  where  tSe've^  Hght 
issue  is  joined  on  such  demurrer,  the  court  shall  pro-  ofthecauM. 
ceed  and  give  judgment  according  as  the  very  right  of 

the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  defect 
in  or  lack  of  form ;  and  no  judgment  shall  be  arrested, 
stayed  or  reversed  for  any  such  imperfection,  omission, 
defect  in  or  lack  of  form. 

See  Rickardi  v.  Beavis^  2  Com.  Law  Rep.  673. 

It  wotild  manifestly  be  quite  out  of  place  here  to  attempt  to 
riiow  within  anything  like  reasonable  space  what  constitutes  a 
pleading  *'  in  matter  sufficient."  This  belongs  to  the  science  of 
]deading  itself,  not  to  a  commentary  on  the  practice  of  the  courts. 

51.  No  pleading  shall  be  deemed  insufficient  for  objections 
any  defect  which  could  heretofore  only  be  objected  to  ^l^SiSL 
by  special  demurrer.  munrer  uken 

away. 
See  as  to  special  demurrer,  Bulten  and  Leake's  Precedents  of 
PleadiDgs,  2nd  ed.,  p.  690. 


*  These  eecttoos  relating  to  pleadings  apply  whether  the  action  was 
ortfioaliy  eommencefl  in  the  Superior  Courts  or  not  (Me$»Uer  v.  Jtote, 
L-  J.  22,  C.  P.  78).  It  is  not  proposed  to  notice  here  the  various  decisions  of 
tb«  eoBfts  upon  the  merits  of  particular  pleadings;  and  the  reader  is  referred 
fer  inch  toformation  to  the  excellent  Precedents  of  Pleadings,  by  Messrs. 
Bulkn  k  Leake,  whereof  a  second  edition  has  Just  been  published,  and 
therein  ii  embodied  all  the  principles  and  praetiee  of  pleading. 
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52.  If  any  pleading  be  so  framed  as  to  prejadioe, 
embarrass  or  delay  the  fair  trial  of  the  action,  the 
opposite  party  may  apply  to  the  court  or  a  judge  to 
strike  out  or  amend  such  pleading,  and  the  court  or 
any  judge  shall  make  such  order  respecting  the  same, 
and  also  respecting  the  costs  of  the  application,  as 
such  court  or  judge  shall  see  fit. 

It  his  always  been,  theoretically,  one  of  the  rales,  if  not  ooe 
of  the  results,  of  special  pleading,  that  no  pleading  should  be 
framed  to  prejudice,  embarrass  or  delay  the  fair  trial  of  the  action ; 
and  there  are  numerous  cases  in  the  books  in  which  the  courts 
have  allowed  the  plaintiflf  to  sign  judgment  as  for  want  of  a  plea, 
—cases  in  which,  practically,  the  fair  trial  was  attempted  to  be 
embarrassed  or  delayed.  Persons  who  have  no  defence  sometimes 
had  recourse  to  what  is  called  sham  pleading;  and  for  this  purpose 
the  plea  of  judgment  recovered  was  resorted  to.  The  rale  of  Hil. 
2  Will.  4  (renewed  by  R.  G.,  H.  T.  1853,  r.  10),  to  the  effect  that» 
in  the  margin  of  such  a  plea,  the  date  of  the  judgment  and  its 
number  on  the  roll  should  thenceforth  be  stated,  put  an  end  to 
this  abuse. 

Without  presuming  to  lay  down  a  rule  as  to  what  may  be  con- 
sidered as  tending  to  **  prejudice,  embarrass  or  delay'*  the  trial 
of  the  action,  it  may  be  useful  here  to  refer  to  a  few  cases  of  un« 
fair  pleading.  It  may  be  observed,  that  the  words  used,  '*  pre- 
judice,  embarrass  or  delay"  are  used  disjunctively. 

All  pleadings  ought  to  be  true.  A  pleading  false  on  the  face 
of  it  may  be  treated  as  a  nullity.  Thus,  where  the  plaintiff' 
declared  on  two  bills  of  exchange,  due  5th  and  6th  December, 
and  the  defendant  pleaded  a  judgment  recovered  in  Michaelmas 
Term  preceding  these  dates,  the  plaintiff  was  considered  right  in 
signing  judgment  (  Fere  v.  Garden,  5  Bing.  41 S  ;  see  also  BUwiit 
v.  Mariden,  10  East,  237 ;  and  BaUnanno  v.  Thompton,  8  Dowl. 
76).  But  unless  the  inference  of  falsity  be  irresistible,  the  plain- 
tiff should  not  take  upon  himself  to  sig^  judgment,  treating  the 
plea  as  a  nullity ;  but  should  apply  to  set  it  aside  {Beli  ▼.  Alex-^ 
ander,  6  M.&  S.  133). 

The  court  will  not  try  the  trath  of  a  plea  upon  affidavit. 
Where  the  defendant  pleaded  in  satisfaction  of  the  plaintiff*'s 
demands,  delivery  to  him  of  a  pipe  of  wine,  the  court  refused  to 
allow  the  plaintiff  to  sign  judgment,  upon  an  affidavit  that  the 
plea  was  false.  There  was  nothing  absurd  or  inconsistent  in  the 
allegation  that  wine  had  been  given  in  satisfaction  of  a  demand 
(Smith  v.  Baekwellf  4  Bing.  518).  In  RicMetf  v.  Prwme,  1  B.  &  C. 
286,  a  plea  was  set  aside  on  an  affidavit  of  falsity ;  but  this  de- 
cision is  explained  in  Merrington  v.  Becket,  2  B.  &  C.  81,  and  in 
Smith  V.  Backellt  supra :  see  also  La  Forest  v.  Langant  4  Dowl. 
642 ;  Nutt  v.  Rush,  4  Exch.  490. 

Where  the  plea  was  so  prepared  that  it  was  likely  to  occasion 
perplexity  and  expense,  it  was  set  aside  (Smith  v.  Hardy,  8  Bing. 
435). 

Pleading  falsely  for  delay  also  affords  ground  for  applying  to 
set  aside  the  plea.  In  Shadwell  v.  Berthoud  (5  B.  &  A.  750),  the 
plea,  which  was  wholly  false,  alleged  indebtedness  by  the  plain, 
tiffin  a  larger  sum  by  virtue  of  a  recognizance  in  the  Exchequer. 
In  Body  v.  Johnson  (5  B.  &  C.756),  the  defendant  pleaded,  Istly, 
the  general  issue,  except  as  to  part;  and  as  to  one- third  of  that 
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ftrtf  2nd]y,  a  bond  given  in  satisfaction ;  to  another,  8rdly.  a 
let-off ;  and  as  to  the  residue,  4thly,  a  note  given  to  the  plaintiff. 
On  an  affidavit  that  these  pleas  were  false,  the  court  allowed  the 
pkintiffii  in  each  case  to  sign  judgment  In  Corbett  v.  Powell 
(5  B.  Ic  A.  750),  a  false  plea  to  debt  on  bond,  by  executor,  that 
Wfbre  the  death  of  the  testator  the  bond  had  been  assigned,  and 
that  payment  bad  been  made  to  the  assignee,  was  set  aside.  In 
Bartley  v.  Godlake  (2  B.  &  A.  199),  a  plea  setting  out  an  account- 
ing or  agreement  as  to  the  balance,  and  payment  partly  by  bill  of 
exchange  and  partly  by  assignment  of  an  Irish  judgment  debt, 
and  which  was  wholly  false,  was  set  aside  (see  Nutt  v.  Rusk,  4 
Eich.  190).  In  Mitey  ▼.  WalU  (1  Dowl.  648),  a  false  plea  that 
the  signature  of  the  defendant  to  the  bill  on  which  the  action  was 
brought  was  obtained  without  consideration,  he  having  signed  a 
Vlank  stamp  merely,  was  set  aside. 

There  are  some  cases  in  which  pleas  have  been  set  aside  on  Pleadings 
the  groQod  of  their  being  calculated  to  embarrass  the  plaintiff  in  J^*  **"" 
replyio];;.  Thus,  where  the  plea  mixes  together  a  great  variety  **'"'***• 
of  assertions,  some  of  which  contain  matter  of  law,  and  some 
matters  of  fact  to  which  it  is  impossible  to  reply,  and  the  object 
is  to  perplex  and  delay,  rather  than  to  set  up  a  good  ground  of 
defence,  it  will  be  set  aside  (  Balmanno  v.  Thompson,  p.  48,  supra)» 
In  Misumpnt  on  a  promissory  note,  payee  against  makers,  the  de- 
feiKlant  pleaded  that  there  was  no  consideration,  and  that  the  note 
was  made  suSject  to  the  condition  that  the  defendants  should  not 
be  called  upon  to  pay  if  they  were  not  able,  but  that  it  should  be 
Tcnewed.  There  was  an  affidavit  of  falsehood.  The  court  set 
aside  the  plea  as  tricky,  false,  and  calculated  to  embarrass  the 
plaintiff  {Mitford  ▼.  Finden,  8  M.  &  W.  511).  A  plea  by  a  de- 
fendant, that  a  third  person,  at  his  request,  guaranteed  the  debt 
to  the  plaintiff,  which  guarantee  the  plaintiff  accepted  and  then 
released  the  defendant,  was  designated  by  Maule,  J.,  as  compH- 
^akd  md  sham  (  Waterman  v.  Garden,  6  M.  &  G.  752).  But  a  plea 
which  pats  a  plaintiff  to  difficult,  expensive,  and  needless  proof, 
cannot,  if  in  accordance  with  the  rules  and  practice  of  pleading, 
be  set  aside  (  Welland  Railway  Company  v.  Blake,  6  H.  &  N.  410 ; 
L.J.30,  Ex.  161). 

A  plea  which  is  clearly  frivolous,  and  contains  no  answer  to  Frivolous 
the  action,  will  be  set  aside  {Bradbury  v.  Emans,  5  M.  &  W.  pleadings. 
^) ;  in  which  case  an  acceptor,  sued  by  an  endorsee,  pleaded 
the  giving  of  another  bill  to  drawer  in  renewal,  and  that  he  had 
DO  notice  of  the  endorsement     Where  in  an  action  by  endorsee 
>pinst  acceptor  on  two  bills,  the  pleas  were  to  one  bill,  no  con- 
nderation  between  drawer  and  defendant ;  to  the  other  no  con- 
nderation  paid  by  plaintiff  to  defendant, — both  pleas  were  set 
*sideas  frivolous  (Knowles  v.  Burward,  10  A.  &  £.  19),  but  the 
nere  fact  of  a  plea  being  insufficient  in  point  of  law  does  not 
jntify  an  application  for  leave  to  sign  judgment  ( Cowper  v.  Jones* 
4  DowL  591 ;  and  see  Balmanno  v.  Thompson,  p.  48,  supra),  for 
the  plaintiff  may  demur.    If  a  defendant  be  under  terms  of  plead- 
ing issuably,  and  plead  a  clearly  bad  plea,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea.    See  in  Chitty's  Practice  (11th 
^it.  pp.  246—248)  a  collection  of  cases  of  non-issuable  pleas ; 
wdsee  BUhop  of  London  v.  M'Niel  (L.  J.  23,  Ex.  Ill);  Sully  v. 
Fream  (10  Exch.  585)  ;  and  Millett  v.  Brown  (2  H.  &  N.  837). 
&«e  also  observations  in  Quids  v.  Harrison  (10  Exch.  578). 
Where  the  plea  is  not  clearly  frivolous  (as  where  it  is  pleaded 
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in  the  form  prescribed  by  a  rule  of  court),  the  court  will  not 
interfere  on  motion  {Homer  v.  Keppel,  10  A.  &  E.  17  ;  and  see 
2  P.  &  D.  234,^od«.  by  Coleridge,  J.), 

The  court  has,  in  several  of  the  above  cases,  strongly  repro- 
bated the  pleading  of  sham  pleas.  Bad  pleading  for  delay  has 
always  been  treated  as  a  contempt,  and  the  fines  for  it  once 
formed  a  source  of  revenue  to  the  Crown  (Com.  Dig.  Preroga- 
tive D.  22).  In  Pierce  v.  Bluke  (Salk.  515),  the  attorney  in  the 
cause  was  fined,  and  in  Thomas  v.  VandermooUn^  Blettritt  v.  Mars- 
den  and  Hartley  v.  Ooodlake,  ubi  supra,  he  was  ordered  to  pay 
the  costs. 

A  replication  to  a  plea  of  the  Statute  of  Limitations  (S  &  4 
Will.  4,  c.  42),  that  the  defendant  made  an  acknowledgment  that 
the  debt  remained  unpaid  and  due  to  the  plaintiff  within  the  true 
intent  and  meaning  of  the  statute,  and  that  the  action  was  brought 
within  twenty  years  after  such  acknowledgment,  was  held  to  be 
so  framed  as  to  embarrass  and  prejudice  the  fair  trial  of  the 
cause,  and  must  be  amended  by  specifying  one  or  more  of  the 
modes  of  acknowledgment  mentioned  in  the  statute  {Forsyth  v. 
Bristowe,  L.  J.  22,  Ex.  70). 

In  an  action  for  infringement  of  patent  a  plea  which  amounted 
to  an  argumentative  traverse  of  the  specification  was  struck  out 
{Hancock  v.  Noyes,  9  Exch.  388). 

See  also  Cuthbertson  v.  Irving,  4  H.  &  N.  742. 

It  remains  doubtful  whether  this  section  applies  to  proceedings 
upon  a  prerogative  writ  of  mandamus  {Reg.  v.  The  Saddlers*  Gsm- 
pany,  L.  J.  22,  Q.  B.  451). 

See  as  to  costs,  Barnes  v.  Haytoard  (1  H.  &  N.  242). 

53.  Rules  to  declare,  or  to  declare  peremptorily, 
and  rules  to  reply,  and  plead  subsequent  pleadings, 
shall  not  be  necessary,  and  instead  thereof  a  notice 
shall  be  substituted  requiring  the  opposite  party  to 
declare,  reply,  rejoin,  or  as  the  case  may  be,  within 
four  days,  otherwise  judgment;  such  notice  to  be 
delivered  separately  or  indorsed  on  any  pleading  to 
which  the  opposite  party  is  required  to  reply,  rejoin, 
or  as  the  case  may  be. 

This  notice  may  be  given  in  vacation,  as  well  as  in  term  time ; 
but  it  may  not  be  given  while  proceedings  are  stayed  by  order ; 
and  a  judgment  of  non  pros,  signed  upon  a  notice  so  given  and  a 
consequent  default  may  be  set  aside  {Medway  v.  Gilbert,  10 
W.  R.  670,  Ex.). 

After  the  entry  of  an  appearance  the  plaintiff  may  declare  at 
any  tin^e,  except  of  course  between  the  10th  of  August  and  the 
24th  of  October.  He  has  the  whole  of  the  term  next  after  the 
entry  of  the  appearance  to  declare  in,  without  having  judgment 
of  non  pros,  signed  against  him  (Foster  v.  Prynne^  9  Dowl.  749). 
If  no  judgment  of  non  pros,  be  signed,  he  has  a  year  to  declare  in, 
after  the  return  day  of  the  writ,  after  which  period  he  will  be  out 
of  court  (s.  58,  post). 

If  the  plaintiff  is  unable  to  declare  within  the  time  allowed 
him,  as,  for  instance,  where  he  has  been  unable  to  serve  one  or 
more  of  several  defendants,  in  which  case  to  declare  against  one 
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•od  then  against  Che  other,  when  they  appeared,  would  be  irre- 
gular {Morton  v.  Greif,  9  B.  &  C.  544),  he  should,  if  he  receives 
a  notice  to  declare  from  the  defendants  who  have  appeared, 
»btain  time  to  declare  upon  application  to  a  judge;  as  the  old 
bar  nile  for  time  is  abolished  (R.  G.,  H.  T.  1853,  r.  7). 

The  defendant,  in  order  to  prevent  delay,  may,  if  the  plaintiff 
not  declare  within  the  time  limited,  deliver  a  notice  under 
tbe  above  section. 

If  tbe  plaintiff  after  this  demand  requires  further  time,  his 
eoone  is  to  apply  for  it  specially  to  the  court  or  a  judge ;  and  if 
die  defendant  signs  judgment  before  the  time  for  showing  cause, 
such  judgment  may  be  set  aside,  the  defendant's  proper  course 
being  to  show  cause  (Beatky  v.  Daileif,  16  M.  &  W.  58).  One 
demand  only  is  necesnry.  If  the  plaintiff  obtains  further  time 
to  declare  aiter  such  demand,  the  defendant  is  entitled  to  sign 
jndgsient  at  the  expiration  of  the  time  allowed,  without  a  fresh 
demand  {TeitUm  v.  Ganty  5  DowL  153). 

This  proceeding  is  not  applicable  in  causes  removed  by  eer^ 
^etvri  (  Gorton  v.  G.  IF.  Railway  Company ^  L.  J.  28,  Q.  B.  103). 

Tbe  plaintiff  may  reply  at  any  time,  except  between  the  10th  Notice  to 
of  Aogust  and  24th  of  October,  and  he  may  be  compelled  to  do  ^^^9' 
ao  by  a  notice  or  demand  of  replication,  which  may  be  endorsed 
60  the  plea,  or  delivered  separately. 

Formerly,  if  after  a  rule  to  reply  had  been  given  in  one  term 
ifae  cause  stood  over  until  the  next,  a  fresh  rule  was  necessary  ; 
bat  this  has  ceased  to  be  the  practice  (Pryer  v.  Smithf  2  Dowl. 
114).  The  plaintiff  may  apply  for  further  time  on  showing  facts 
to  justify  the  application  (CrutehUy  v.  L,  and  B.  RailuHiy  Com- 
fiomy,  2  D.  &  L.  102). 

if  a  party  deliver  a  pleading  after  the  time  for  doing  so  has 
expired,  but  before  the  opposite  party  has  signed  judgment, 
judgment  signed  after  such  delivery  will  be  set  aside  {Gray  v. 
Femm*lK  1  Dowl.  120). 

As  Co  rules  to  plead,  see  pM/,  s.  62. 

As  to  roles  to  rejoin,  see  pott,  s.  78. 

54,  Every  declaration,  and  other  pleading  shall  be  J^^te^nS 
entitled  of  the  proper  court,  and  of  the  day  of  the  entered  as  of 
month  and  the  year  when  the  same  was  pleaded,  and  {SJ^Jofew** 
shall  bear  no  other  time  or  date,  and  every  declaration  order  to  the 
and  other  pleading  shall  also  be  entered  on  the  record  *^""'"^- 
made  up  for  tri^  and  on  the  judgment  roll  under  the 
date  of  the  day  of  the  month  and  year  when  the  same 
respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  odierwise  specially  ordered 
bj  tbe  court  or  a  judge. 

Tbe  pleadings  should  be  entitled  on  the  face ;  entitling  them 
oa  the  back  is  not  sufficient ;  and  if  not  properly  entitled  a 
pleading  may  be  set  aside  as  irregular  (RipHng  v.  Watttf  4  Dowl. 
290).  ao  the  date  must  be  stated,  and  it  must  be  stated  to  be 
"in  the  year  of  our  Lord,"  mentioning  the  year  {Holland  v. 
Toalde-,  8  Dowl.  S20) ;  otherwise,  it  will  be  irregular.  The  want 
of  a  date  {AipUmg  v.  Watts,  uH  tupra),  or  a  date  different  from 
dkat  at  filing  or  delivery,  will  constitute  an  irregularity,  amend- 
able at  the  plaintiff's  coct  {Hodton  v.  Ptnnell,  4  M.  &  W.  373). 
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55.  It  shall  not  be  necessary  to  make  profert  of  any 
deed  or  other  document  mentioned  or  relied  on  ia  any- 
pleading  ;  and  if  profert  shall  be  made  it  shall  not 
entitle  the  opposite  party  to  crave  oyer  of  or  set  out 
upon  oyer  such  deed  or  other  document. 

In  an  action  by  an  executor  who  had  not  taken  out  probate, 
proceedings  were  stayed  until  it  should  be  produced  (  Webb  t. 
Atkins,  14  C.  B.  401). 

See  note  to  following  section. 

5Q.  A  party  pleading  in  answer  to  any  pleading  in 
which  any  document  is  mentioned  or  referred  to  shall 
be  at  liberty  to  set  out  the  whole  or  such  part  thereof 
as  may  be  material,  and  the  matter  so  set  out  shall  be 
deemed  and  taken  to  be  part  of  the  pleading  in  which 
it  is  set  out. 

Where  to  a  declaration  upon  an  award  the  defendant  set  out 
the  award  in  his  plea,  and  thereupon  demurred  to  the  declaratioD, 
the  plea  was  held  bad,  as  the  award  was  to  be  taken  as  part 
of  the  plea  {Sim  t.  Edmonds^  L.  J.  23,  C.  P.  229;  and  better,  2 
Com.  Law  Rep.  749). 

Formerly,  ii  a  plaintiff  declared  on  a  deed  to  which  he  was  a 
party,  and  which  was  in  his  possession,  he  was  obliged  to  make 
profert,  t.  «.  to  produce  the  deed  to  the  court.  If  his  opponent 
wished  to  bring  any  part  of  that  deed  before  the  court,  or  to  deny 
its  being  his  deed,  he  was  obliged  to  demand  oyer,  that  is,  theo* 
retically,  to  ask  to  have  it  Iread  in  court,  practically,  to  get  a  copy 
from  the  plaintiff's  attorney.  He  was  then  obliged  to  set  out  the 
whole  deed  in  his  pleading,  though  the  question  might  turn  upon 
twenty  words.  Questions  of  pleading  were  constantly  arisine  as 
to  the  effect  of  oyer,  and  how  advantage  ought  to  be  taken  of  an 
omission  or  misrecital  of  the  deed.  The  cases  are  collected  in 
Smith  V.  Yeomans  (1  Saund.  317),  and  in  Turquand  v.  Hennttt  (7 
C.  B.  179). 

No  profert  was  required  of  instruments  not  under  seal,  nor 
even  of  instruments  not  falling  within  the  technical  description 
of  a  "  deed,"  as  a  sealed  will,  or  a  sealed  award.  A  defendant, 
entitled  to  an  inspection  of  such  documents,  applied  to  the  court 
for  such  inspection,  which  was  only  granted  in  certain  limited 
cases.  The  cases  in  which  inspection  was  so  granted  were  found 
in  practice  to  be  too  limited  in  number,  and  the  commiAsioners 
appointed  to  report  on  the  pleading  and  practice  of  the  superior 
courts  being  further  of  opinion  that  the  formalities  of  profert  and 
oyer  might  be  advantageously  done  away  with,  and  that  **  deeds" 
might  be  placed  on  the  same  footing  as  ordinary  written  instru- 
ments, recommended  that  wherever  inspection  of  any  document 
could  be  had  by  a  bill  of  discovery  in  equity,  it  should  be 
obtainable  in  any  court  of  common  law  where  the  action  was 
pending.  In  consequence  of  this  recommendation  provision  was 
made  by  14  &  15  Vict  c.  99.  s.  6  (see  C.  L.  P.  A.  1854,  s.  50,  n., 
fto*t)t  and  profert  and  oyer  were  abolished  by  the  aboye  section. 

A  plaintiff  need  not  now  make  profert,  but  in  his  declaration 
he  must  state  concisely  the  effect  of  that  part  of  the  deed  on 
which  he  relies  (Sched.  B.,  No.  24).  Nor  need  a  defendant  make 
profert  in  a  plea,  but  he  may,  in  the  same  way,  state  the  effect  of 
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deed  on  which  he  grounds  his  defence  (Sched.  B.,  No.  42).  If 
party  rely  on  any  part  of  a  deed  in  the  other  party's  posses- 
son,  of  which  he  requires  inspection,  he  must  apply  for  such 
ii^iectioo,  hy  summons  or  rule*  as  has  hitherto  been  the  practice 
in  reference  to  ordinary  written  instruments.  "  Oyer,"  did  not 
indude  incpection. 

Nor  is  profert  of  letters  testamentary  or  letters  of  administra- 
tioD  requned,  the  section  stating  expressly,  "  any  deed  or  other 
mentioned  or  relied  on  in  any  pleading." 


67.  It  shall  be  lawful  for  the  plaintiff  or  defendant  Perfonnance 
in  anj  action  to  aver  performance  of  conditions  pre-  pJewdent**" 
cedent  generally,  and  the  opposite  party  shall  not  maybe 
denj  such  averment  generally,  but  shidl  specify  in  his  J^jJJ^*^**"*" 
pleading  the  condition  or  conditions  precedent  the 
performance  in  which  he  intends  to  contest. 

A  ftxrm  of  the  averment  of  performance  of  conditions  prece- 
dent  generally  is  given  in  Schedule  B.,  No.  22,  where  the  plain- 
tiff states  that  *'he  did  all  things  necessary  on  his  part"  to  entitle 
bim,  &c 

It  is  one  of  the  rules  of  pleading,  that,  when  the  obligation  to 
perform  a  contract  depends  on  any  event  which  does  not  from 
the  declaration  appear  to  have  occurred,  the  averment  of  such 
event  is  essential  to  the  logical  statement  of  the  cause  of  action, 
BO  stringently  insisted  on  in  pleading.  The  performance  of  a 
condition  precedent  must  formerly,  not  only  have  been  stated 
specially,  but  ordinarily  the  time,  place  and  manner  of  perform- 
ance ;  and  if  there  were  several  different  acts  or  things  to  be 
done,  the  performance  of  each  must  in  this  way  have  been  stated 
(Hal^pp  v.  Oiwayt  2  Wms.  Saund.  107  b,  n.  8).  Where  per* 
farmance  could  not  be  averred,  it  was  necessary  to  show  an 
exeowe  of  nonperformance.  This  section  permits  the  perform- 
ance of  conditions  precedent  to  be  averred  generally,  but  matter 
of  excuse  for  nonperformance  should  still  he  averred  specially. 

The  above  enactment  is  a  return  to  the  ancient  system  of 
pleading  ( Thorpe  v.  Thorpe^  1  Lord  Raymond,  662 ;  and  see 
Manbjf  v.  Cremonimi^  L.  J.  21,  Ex.  288).  The  omission  to  aver, 
generally,  performance  of  conditions  precedent,  may  still  form 
the  sabject  of  general  demurrer.  The  principal  cases  decided 
npoo  this  section  are  Bentley  v.  Dawee,  9  Exch.  666 ;  Graves  v. 
Legg^  9  Exch.  715.  The  effect  of  it  is  well  discussed  in  "  Bullen 
and  I^eake's  Precedents  of  Pleadings,"  2nd  edit  pp.  124,  125, 
483. 

Declaration. 

And  with  regard  to  the  time  and  manner  of  de- 
ciaringy  and  to  particulars  of  demand,  be  it  enacted  as 
Ibllaws : 

It  may  be  observed  here,  that  there  is  no  enactment  about 
"  particulars  of  demand,"  except  that  a  special  endorsement  on 
the  writ  shrill  be  equivalent  to  particulars  (s.  25  p.  28,  ante).  As 
to  particulars  of  demand,  see  R.  G.,  H.  T.  1853,  rr.  19 — 21 ;  as 
to  pleading  after  an  order  for  particulars,  see  s.  62,  n.  As  to  the 
form  of  particulars,  see  s.  59,  n.,  poet. 
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Plaintiff*  to 
declare  with- 
in a  year. 


Fonnsor 
commence' 
ment,  &c.  of 
declaration. 


Suinff  in 
person  or  by 
atturney. 


The  venue. 


58.  A  plaintiff  shall  be  deemed  out  of  court,  unlese 
he  declare  within  one  year  after  the  writ  of  summons 
is  returnable. 

A  writ  of  summoDi  is  returnable  imniecliately  on  service  being^ 
effected  {Bainet  v.  Jackson,  3  Dowl.  404);  and  the  year  here 
stated  is  not  *'  four  terms'*  {Chaplin  v.  Showier,  L.  J.  18,  Ex.  ^$4). 
If  a  notice  of  declaration  is  delivered  after  the  expiration  of  ooe 
year  from  the  service  of  the  writ,  it  may  be  set  aside  at  chambers 
as  an  irregularity  (Chaplin  v.  Showier,  ubi  supra).  In  actions  re- 
moved from  inferior  courts  by  certiorari,  &c.,  the  plaintiff  is  not 
out  of  court  until  a  year  after  the  return  of  the  writ  by  which  the 
cause  was  remoyed  {Narrish  v.  Richards,  3  A.  &  E.  733.)  N^or 
is  a  plaintiff  bound  to  proceed  in  the  superior  court ;  nor  can  a 
defendant,  after  notice  to  the  plaintiff  under  s.  bZ,  ante^  sifTQ 
judgment  and  obtain  the  costs  of  removal  {Gorton  v.  G.  W,  IL, 
Company,  L.  J.  28,  Q.  6.  103). 

It  seems  very  doubtful  whether  under  the  old  rule  of  coart» 
which  was  similar  in  terms  to  the  present,  the  year  within  which 
the  plaintiff  had  to  declare,  did  not  include  periods  during  which 
his  proceedings  were  stayed  by  order  of  the  court,  or  by  injunc- 
tion.  See  Horn  v.  Took,  2  Dowl.  776;  Unite  v.  Humphrey^  Z 
Dowl.  532  ;  Johns  v.  Sanders,  L.  J.  16,  Q.  B.  340;  but  see  Ro9s 
V.  Green  (old  practice),  10  Exch.  891.  The  present  statutory 
enactment  is  perhaps  even  less  flexible. 

This  section  cannot,  by  reason  of  its  very  terms,  apply  in 
ejectment  {Scope  v.  Paddison,  6  H.  &  N.  641 ;  L.  J.  30,  Ex.  244). 

See  also  R.  G.,  H.  T.  176 ;  and  Metcalfe  v.  Hetherington,  3  H. 
&  N. 755. 

59.  Every  declaration  shall  commence  as  follows,  or 
to  the  like  effect  :* 

[Venue.]     "  ^.  B.  bj  E.  F,,  his  attorney  [or  *  in 
person,'  as  the  case  may  he\  sues  C  D,  for  \here 
state  the  cause  of  action]  ; 
and  shall  conclude  as  follows,  or  to  the  like  effect : 

"  And  the  plaintiff  claims  £  ,  [^or  if  the  action 

is  brought  to  recover  specific  goods,  the  plaintiff 
claims  a  return  of  the  said  goods,  or  their  Talue^ 
and  £         for  their  detention.]" 

If  this  form  is  not  followed,  as  by  omitting  the  statement  of 
whether  the  plaintiff  sues  in  person  or  by  attorney,  the  declara- 
tion  will  be  irregular,  and  may  be  set  aside  or  amended  under 
s.  222 ;  and  the  application  to  do  so  ought  to  be  made  to  a  judge 
at  chambers  (  White  v.  Feltham,  8  C.  B.  658). 

The  declaration  must  be  entitled  of  the  court,  and  of  the  true 
date  of  pleading  the  same  (s.  54).  In  the  margin  is  stated  the 
venue  (PI.  R.,  T.  T.  1853,  r.  4,  post).  The  law  as  to  the  venue 
will  be  found  in  Peacock  v.  Bell,  1  Wms.  Saund.  73  ;  in  the  notes 
to  Mostyn  v.  Fabrigas,  1  Smith's  L.  C.  5th  ed.  632  ;  and  in  Bullen 
and  Leake's  "  Precedents  of  Pleadings,"  2nd  ed.  pp.  1 — 3,  which 
see  also  as  to  distinction  between  local  and  transitory  actions. 
See  also  on  venue,  Simmons  v.  Lillystone,  8  Exch.  431. 

*  DecIaratlODs  by  Infants  and  other*,  yrho  cannot  prosecute  actions  in 
person  or  by  attorney,  should  be  in  their  appropriate  forms. 
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The  omissioo  of  the  Tenae  is  an  irregularity ;  and,  formerlj, 
if  A  wrong  Tenue  was  stated  in  a  local  action,  and  the  error 
appeared  on  the  record,  the  objection  might  have  been  taken 
oa  deBunrer  {Mayor  ^  Berufiek-upon-Twe^  v.  Skankst  3  Bing. 
459 :  Shamomi  T.  Lilly ttime^  ubi  iupra  t  see  also  Remimgton  v.  Tap- 
i^r,  1  Latw.  235).  If  the  error  did  not  appear  upon  the  record, 
it  had  to  be  pleaded ;  for  a  jury  could  only  inquire  of  the  issues 
raised  (Boyes  ▼.  Uetoetsom,  2  Bing.  N.  C.  575;  Richards  v. 
£mat9t  15  M.  &  W.  244).  In  the  case  of  actions  against  magis- 
trateSy  poblic  officers  and  others,  that  are  made  local  by  various 
«ctB  of  parliament,  where  a  wrong  venue  is  fatal  upon  a  statutory 
plcft  of  **  not  guilty,"  error  of  venue  cannot  be  taken  advantage 
of  after  verdict  (16  &  17  Car.  2,  c  8,  $.  1 ;  Boyes  v.  Hetoetion, 
mM  tMffa). 

Where  several  causes  of  action,  which  are  local,  and  arise  in 
difi*ereut  counties,  are  joined  in  one  declaration,  the  venue  may 
be  laid  in  either  of  the  counties  (s.  41 ). 

The  venue  cannot  be  changed,  unless  by  consent,  without  the 
^wcial  order  of  the  court  or  of  a  judffe  ( R.  G.,  H.  T.  1853,  r.  18) ; 
and  it  was  held,  that  the  order  could  only  be  obtained  after  issue 
joined,  and  upon  an  affidavit  setting  out  special  circumstances 
XSmauden  v.  Skifp^  13  C.  B.  601 ) ;  but  the  committee  of  judges 
to  whom  was  referred  die  consideration  of  the  practice  to  be 
adopted  in  consequence  of  the  above  rule,  reported  :^ 

**  Firsdy :  That  in  their  opinion  it  is  more  convenient  as  a 
geamX  rule,  that  the  application  to  change  the  venue  by  rule  or 
aoniDoiia  may  be  made  before  issue  joined,  provided  that  this 
shall  not  prejudice  either  party  from  applying,  after  issue  is 
joined,  to  lay  the  venue  in  another  county,  if  it  shall  appear  that 
it  may  be  more  conveniently  tried  in  such  county : 

**  Secondly :  That  a  defendant,  on  hb  affidavit  to  obtain  the  rule 
wus  to  change  venue^  or  in  support  of  a  summons  for  that  pur- 
pose before  issue  joined,  shouJa  state  all  the  circumstances  on 
wrhidi  he  means  to  rely  as  the  ground  for  the  change  of  venue ; 
bat  that  he  may,  if  he  pleases,  rely  only  on  the  fact,  that  the 
cmnmt  of  action  arose  in  the  county  to  which  he  seeks  to  have  the 
Tenoe  changed*  which  ground  shall  be  deemed  sufficient,  un- 
Jess  the  plaintiff  shows  tl^t  the  cause  may  be  more  convenienUy 
tried  in  the  county  in  which  it  was  originallv  laid,  or  other  good 
reason  why  the  venue  should  not  be  changea. 

"  J.  Parks.      W.  Wiohtman." 

The  Court  of  Exchequer  thereupon  stated  that  the  above  rule 
most  be  underttood  with  reference  to  those  species  of  actions  in 
which,  according  to  the  previously  existing  practice,  the  venue 
eoold  be  changed  {De  Rotksehild  v.  Shiltton,  8  Exch.  503—506,  n.). 

The  application  of  this  rule  was  discussed  in  Smith  v.  O'Brien 
{L*.  J.  26,  Ex.  30),  where  it  was  held,  that  in  an  action  of  debt, 
not  upon  a  deed,  or  an  award,  or  anv  specialty,  or  quasi  spe- 
cialty, the  venue  will  still  be  changed  on  the  common  affidavit 
before  issue,  if  it  is  not  answered  by  an  affidavit  showing  that 
the  trial  can  take  place  more  conveniently  in  the  original  county ; 
as,  for  example,  on  the  ground  that  the  witnesses  reside  there. 
Tboa,  in  actions  for  use  and  occupation,  the  venue  would  be 
changed  on  the  common  affidavit  before  issue,  although  the  claim 
be  for  rent  on  a  lease,  it  not  appearing  on  the  affidavit  in  answer 


*  Ths  eommoH  affidavit. 
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that  the  action  is  on  a  deed,  nor  that  the  plaintiff's  witnesses 
reside  in  the  original  county.  When  the  common  affidavit  is 
answered  by  the  plaintiff  upon  special  matter,  the  court  mil  eX'^ 
ercise  its  discretion  upon  the  whole  case  before  it  (Rois  v.  Napier^ 
L.  J.  30,  Ex.  2).  And  generally  it  may  be  said  that  notwith- 
standing the  above  resolutions  in  Shilston's  case,  the  courts  will 
not  change  the  venue  unless  there  is  some  great  and  obvious 
preponderance  of  convenience  in  trying  the  cause  elsewhere 
(  Durie  v.  Hopwoodt  L.  J.  29,  C.  P.  151.  It  would  seem  that  the 
fact  of  the  defendant's  attornies  being  the  under-sheriffs,  may  be 
sufficient  ground  for  changing  the  venue  at  the  instance  of  the 
plaintiff,  at  least  where  other  circumstances  exist  so  as  to  make 
It  doubtful  whether  a  fair  trial  can  be  had  {Hilton  v.  Green,  10 
W.  R.  627,  Ex. )  The  court  will  not  disturb  a  decision  of  a  jud^ 
in  the  exercise  of  his  discretionary  power,  where  the  affidavit 
before  him  is  not  strictly  the  common  affidavit  {Begg  v.  Forbes^ 
13  C.  B.  604).  The  better  course  is  to  apply  at  chambers  to 
bring  back  the  venue  upon  fresh  affidavits  {Brown  v.  Clifton,  10 
W.  R.  86,  Ex.)  See  also  as  to  reviewing  orders,  Cartwrigkt  ▼. 
Frost,  8  H.  &  N.  278 :  Penhalhw  v.  Mersey  Dock  and  Harbtmr 
Company,  L.  J.  29,  Ex.  21 ;  Schuster  v.  fVJteelwright,  L.  J.  29, 
C.  P.  222 ;  and  as  to  time  within  which  a  rule  to  review  should 
be  obtained,  Drury  v.  Hopwood,  L.  J.  29,  C.  P.  151. 

A  defendant  who  haft  got  an  order  for  time  to  plead  on  the  tenms 
of  taking  short  notice  of  trial,  is  not  entitled  to  have  the  venue 
changed,  either  before  or  after  issue  joined,  on  the  common  affi- 
davit that  the  cause  of  action  arose  in  the  county  into  which  he 
seeks  to  change  the  venue,  and  not  elsewhere ;  and  semble,  that 
an  affidavit  to  that  effect,  which  stated  in  addition,  that  the  wit- 
nesses on  both  sides  resided  in  the  county  to  which  it  was  sought 
to  change  the  venue,  amounts  to  no  more  than  the  common  affi- 
<lavit  {Clulee  v.  Bradley,  13  C.  B.  604) ;  and  see  also  Jackson  r. 
iTfVW  (L.  J.  29,  C.  P.  221). 

It  would  seem  that  the  venue  may  be  changed  in  a  penal  action 
{Greenough  v.  Parker,  L.  J.  31,  Ex.  4) ;  and  also  in  an  information 
in  the  nature  of  a  quo  warranto  {^Reg,  v.  Clerk,  L.  J.  29,  Q.  B.  232). 

The  declaration  must  correspond  with  the  writ  in,  1st,  the 
names  of  the  parties ;  2nd,  the  number  of  the  parties ;  3rd,  the 
character  in  which  the  plaintiff  sues,  or  the  defendant  is  sued. 
Objection,  when  it  does  not  do  so,  should  be  made  within  the 
time  allowed  for  pleading  {Kitchen  v.  Roots,  2  DowL  232). 

Kamet  of  the  1st.  An  incorrect  statement  of  the  name  of  the  plaintiff  in  the 
parttts.  declaration  may,  since  3  &  4  Will.  4,  c  42,  s.  11,  be  amended,  at 

his  cost,  on  the  defendant's  application,  as  the  declaration  is  not 
on  this  ground  irref^uXnr  (Lindsey  v.  Wells,  3  Bin^.  N.  C.  777). 

If  the  plaintiff  has  been  incorrectly  named  m  the  writ,  he 
ought  to  be  correctly  named  in  the  declaration  and  a  statement 
therein  inserted  that  he  sued  by  the  wrong  name. 

If  the  defendant  appears  by  the  name  in  which  he  is  sued,  the 
plaintiff  may  declare  against  him  in  that  name ;  if  he  appears  by 
another  name,  the  plaintiff  ought  to  declare  against  him  in  that 
name,  stating  also  the  name  by  which  he  was  sued  in  the  wriL 

If  the  defendant  is  misnamed,  his  remedy  is  under  the  3  3c  4 
Will.  4,  c.  42,  s.  11,  above  referred  to.  He  may  apply  to  amend 
the  declaration  by  inserting  the  correct  name  {Rush  v.  Kennedy,  7 
Dowl.  199). 
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The  application  should  be  by  a  aummons  at  chambers^  founded 
oo  affidavit  of  the  correct  name. 

2Qd.  A  declaration  by  one  of  two  plaintiffs  named  in  the  writ  Number  of 
would  be  irregular  {Rogers  ▼.  Jenkins,  1  B.  &  P.  883)  ;  unless  in  ^hepaetiti. 
die  erent  of  the  death  of  the  other,  which  should  be  suggested 
(t.  136).  Aa  to  amending  the  writ  and  declaration  by  inserting 
or  striking  out  the  name  of  a  plaintiff,  see  sa.  S4,  35 ;  adding, 
vitbont  an  order,  in  the  declaration  a  party  not  named  in  the 
writ  would  be  an  irregularity  {Haigh  ▼.  Conway,  15  East,  1 ; 
Rsgen  ▼.  Jenkins^  1  B.  &  P.  383 ;  and  qiutre  aa  to  amendment, 
Beker  t.  Neaves,  1  Dowl.  616,  and  GoodcHld  ▼.  Leadham,  1  Exch. 
707). 

If  the  writ  contains  the  names  of  several  defendants,  the 
plaintiff  may  declare  against  one  {Daviet  v.  Thompton,  14  M.  & 
W.  161, 165  :  Cddtoell  v.  Blake,  3  Dowl.  656);  dropping  all  pro- 
ecedings  against  the  others ;  and  running  the  risk  of  a  plea  in 
abatement  where  such  plea  may  be  pleaded  (s.  38,  ante).  If  the 
writ  is  against  two,  and  only  one  can  oe  served,  the  plaintiff  has  a 
dioice  of  proceeding  against  the  one,  or  of  keeping  up  his  right 
of  action  against  the  other  (s.  33,  ante). 

3rd.  A  p&ntiflT  simply  named  in  the  writ  may  declare  in  a  re-  Ckaracier  of 
presentative  capacity.  If  he  has  described  himself  A.  B.,  executor,  '*«  parUu. 
admiuittraicr  or  tusigvee,  he  may  declare  for  a  cause  of  action  in 
his  own  right ;  but  if  he  describes  himself  a$  executor,  or  ae  ad- 
ministrator, or  as  assignee,  be  can  only  declare  for  causes  of 
action  accruing  to  him  in  such  character.  The  cases  are  collected 
in  a  note  to  an  anonymous  case  reported  in  1  Dowl.  97  ;  and  see 
CkrUtie  V.  Bell,  16  M.  &  W.  169.  Analogous  rules  hold  with 
respect  to  defendants. 

So  as  to  the  conclusion,  the  declaradon  will  be  irregular  if  the  Conclusion  of 
form  prescribed  is  not  followed.  deeiaraiion, 

Pttriiculars  of  Demand. 

See  the  rules  of  court  (R.  G.,  H.  T.  1853,rr.  19—21)  as  to  the  Pariieulars 
deti?ery  of  pcoticulars  of  demand,  post.  o/dswtand, 

60.  In  all  cases  in  which,  after  a  plea  in  abatement  Commenoe- 
of  the  nonjoinder  of  another  person  as  defendant,  the  SJ^ufon**" 
plaintiff  shall,  without  having  proceeded  to  trial  on  an  «fter  Dies  of 
issue  thereon,  commence  another  action  against  the  °"^**    "' 
defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded  and  the 
person  or  persons  named  in  such  plea  in  abatement  as 
joint  contractors,  or  shall  amend  by  adding  the  omitted 
defendant  or  defendants,  the  conmiencement  of  the 
declaration  shall  be  in  the  following  form,  or  to  the 
like  effect : 

[Venue.]  "^.  B.  by  E.  F.,  his  attorney  [or  *in 
his  own  proper  person,'  SfC."],  sues  C.  D.  and 
G.  H^  which  said  C.  D.  has  heretofore  pleaded 
in  abatement  the  noigoinder  of  the  said  G.  H, 
for,"  4rc. 

This  section  is  in  the  words  of  the  old  rule  of  H.  T.,  4  Will  4, 

d5 
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Cassetur 

breve. 


Declaration 
for  libel  or 
slander. 


It  is  advisable  to  adhere  to  the  form  given  by  the  section,  as  a. 
departure  from  it  may  be  irregular  ( H^hite  v.  Feithamy  8  C  B. 
658).  . 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  may 
amend  his  writ,  serve  it  on  the  added  defendants  (a.  88),  and. 
declare  de  novo.  If  the  plea  is  true  in  fact,  he  will  have  to  pay- 
costs  (s.  39). 

To  avoid  the  payment  of  costs,  the  plaintiff  may  enter  a  ««#- 
setur  hrevt.  To  do  so  he  ought  strictly  to  make  up  the  record, 
but  in  practice  this  is  not  done,  the  plaintiff  only  deliveriog  a 
copy  of  the  entry  entitled  in  the  court  and  cause  to  the  defendant's 
attorney  as  if  it  were  an  ordinary  pleading. 

61.  In  actions  of  libel  and  slander  the  plaintiff  shall 
be  at  liberty  to  aver  that  the  words  or  matter  com- 
plained of  were  used  in  a  defamatory  sense,  specifying 
such  defamatory  sense  without  any  prefatory  averment 
to  show  how  much  words  or  matter  were  used  in  thai 
sense,  and  such  averment  shall  be  put  in  issue  by  the 
denial  of  the  alleged  libel  or  slander  ;  and  where  the 
words  or  matter  set  forth,  with  or  without  the  alleged 
meaning,  show  a  cause  of  action,  the  declaration  shall 
be  sufficient. 

Formerly  when  a  libel  or  slander  stated  in  direct  terms  that 
which  by  law  was  in  itself  actionable,  there  was  no  difficulty  ia 
declaring.  But  when  the  expressions  used  were  only  action- 
able when  taken  in  connection  with  other  precedent  facts,  it 
had  become  necessary  to  allege  thcwe  facts  in  the  declaration, 
and  to  show  that  the  expressions  complained  of  were  used  in  re> 
ference  to  them,  so  that  the  meaning  imputed  by  the  plaintiff  to 
the  expressions  used  (technically  the  innuendo)  might  not  only  be 
explained,  but  appear  to  be  warranted.  This  ffave  rise  to  niany 
difficulties,  and  in  numerous  instances] udgment  has  been  arrested, 
because  the  innuendo  has  not  been  supported  by  the  prefatory 
statements,  though  the  jury  had  found  that  the  libellous  meaning 
alleged  had  been  intended  by  the  defendant.  This  technical 
pleading  is  no  longer  the  reproach  of  the  law  of  libel ;  and  the 
alteration  effected  by  this  section  seems  to  be  best  capable  of  illus- 
tration by  stating  an  actual  case. 

In  Alexander  v.  Angle,  1  C.  &  J.  148,  the  introductory  aver- 
ment was  that  the  plaintiff  was  a  livery  stable-keeper,  and  that 
one  F.  P.  had  become  bankrupt,  and  the  plaintiff  was  about  to 
prove  a  debt  justly  due  to  him  under  the  commission  of  bankrupt. 
The  words  used  by  the  defendant,  and  relied  upon  as  actionable, 
were,  •*  You  (the  plaintiff)  are  a  regular  prover  under  bankrupt- 
cies." The  innuendo  was,  that  the  plaintiff  was  accustomed  to 
prove  fictitious  debu  under  commissions  of  bankrupt.  This  was 
held  bad,  as  not  warranted  by  the  inducement  j  bat  if  that  in- 
ducement had  been  that  a  conversation  had  taken  place  with 
reference  to  the  proof  of  JicHtious  debts,  the  declaration  miffht 
(the  court  admitted)  have  been  good. 

In  Schedule  B.,  No.  93,  is  given  a  form  of  a  declaradoD  in 
Jibel,  founded  evidently  on  this  case. 

F^^r  ?5f  ^^  application  of  this  section  Galtcey  v.  Marshall,  9 
Exch.  294 ;  Hemmtngt  v.  Gaston,  L.  J.  27,  Q.  B.  252, 


(    59    ) 

Pleas  xsd  Subsequent  Pleadings. 

And  B8  to  pleas  and  subsequent  pleadings,  be  it 
enacted  as  follows  : — 

62.  No  rale  to  plead  or  demand  of  plea  shall  be  ne-  Roiet  u> 
ceasary,  and  the  notice  to  plead  indorsed  on  the  de-  SilS^d  of 
elaration  or  delivered  separately  shall  be  sufiScient.       pi««  »i>o- 

After  the  lapse  of  a  year  from  the  last  proceeding  in  the  caotei  Term*s  no- 
M  defiendant  is  entitled  to  a  calendar  month*!  notice  of  the  plain*  ^^  of  pro- 
riflTs  mtentioo  to  proceed.  R.  G..  H.  T.  1858,  r.  176.  e^tdhtgs. 

The  want  of  notice  to  plead,  which  is  substituted  for  the  old  rule  irregnlm- 
CO  plead,  is  an  irregularity ;  and  a  judgment  signed  for  want  of  notice, 
m  plea  may  be  set  aside.     Yet  where  a  declaration  was  endorsed 

**  to  plead  in  ,'*  it  was  held  that  it  should  be  understood  to 

meAn  within  the  number  of  days  allowed  by  the  rules  of  the 
oonrt,  and  the  court  refused  to  set  aside  a  judgment  signed  in 
default  of  a  plea  {Hifferman  v.  Lamgetle,  2  B.  &  P.  S6S).  A 
aKidce  which  gives  less  time  than  ue  defendant  is  entided  to 
woold  be  irregular  (s.  63,  n.)  The  defendant  may  waive  an  irre- 
gularity in  the  notice,  as  by  taking  out  and  serving  a  summons 
for  time  to  plead  {Bolton  v.  Manning,  6  DowL  769.  See  Pearson 
T.  ReyuoUis,  4  East,  571 ;  Nias  v.  S^ailey,  4  B.  ft  C.  886). 

63.  In  cases  where  the  defendant  is  within  the  ju-  Time  for 
risdiction,  the  time  for  pleading  in  bar,  unless  extended  where% 
hj  the  court  or  a  judge,  shall  be  eight  days  ;  and  a  feodant  i« 
notice  requiring  the  defendant  to  plead  thereto  in  dictionSobe 
ei^ht  days,  otherwise  judgment,  may,  whether  the  eight  dsyf. 
declaration  be  delivered  or  filed,  be  indorsed  upon  the 
declaration  or  delivered  separately. 

This  aectioo  is  confined  to  pleas  in  bar,  so  that  pleas  in  abate- 
ment must  still  be  pleaded  within  four  days  (see  p.  87,  ante). 
After  judgment  of  respondeat  ouster,  a  defendant  had  only  four  How  com- 
djiys  to  plead  in  bar  (CanttoeU  v.  Earl  of  Stirling,  1  Dowl.  265);  P»^- 
and  this  section  does  not  seem  to  alter  such  practice.  The  eight 
days  are  reckoned  exclusively  of  the  day  on  which  the  notice 
is  pveo,  and  inclusively  of  the  day  on  which  it  expires,  unless 
the  last  day  is  a  Sunday,  Christmas-day,  Good  Friday,  or  a 
pttblic  fitft,  or  thanksgiving  day,  when  such  last  day  is  also  ex- 
chaded  (R.  O.,  H.T.  1853,  r.174;  RyUmd^,  Wormwald,  5  Dowl. 
6Sl)^  Ndther  will  a  legal  holiday  be  reckoned  (  Wheeler  v.  Oreen, 
7  I>owL  194).  Sunday,  if  not  the  last  day,  is  counted  as  one  of 
tbe  days  {Shoehridge  v.  Irvin,  6  Dowl.  126). 

The  days  between  Thursday  next  before,  and  Wednesday  next 
sfter  Easter-day  and  Christmas-day ;  and  the  three  following 
days,  are  not  reckoned  in  any  proceedings  except  notices  of  trial, 
aod  of  inquiry  (R.  G.,  U.  T.  1858,  r.  175). 

The  2  WiiL  4,  c.  89,  provides  that  no  plea  shall  be  delivered  Long  Faoa- 
between  the  10th  of  August  and  the  24ui  of  October.    A  plea  Hon, 
delivered  within  diis  period  is  a  nullity,  and  the  plaintiff  may, 
sAer  the  time  for  pleading  has  expired,  sign  judgment  {BiilU  v. 
Jfrvmm^  9  Dowl.  151).     By  a  rule  of  court,  E.  T.  1856,  service  of 
plcadiogSy  notices,  8(0.,  if  not  made  before  7  pan*  (on  Saturdays^ 
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ment. 


2  p-m.)}  is  to  be  taken  as  of  the  following  day.  By  another  rule 
of  court  (R.  G.,  H.  T.  1853,  r.  9),  if  the  time  for  pleading  has 
not  expired  brfore  the  10th  of  August,  the  defendant  has  the 
same  number  of  days  for  pleading  after  the  24th  of  October,  as  if 
the  declaration  had  been  delivered  on  the  24th  of  October. 
Where  the  time  for  pleading  expires  before  the  10th  of  August, 
the  plaintiff  is  at  liberty  to  sign  judgment  at  any  time  betweeo 
the  10th  of  August  and  the  24th  of  October  (MorrU  v.  Hancock, 
1  Dowl.  N.  S.  320).  In  a  case  where  the  time  for  pleading  ex- 
pired on  Saturday  the  9th  August,  and  the  defendant  delivered 
his  plea  on  that  day,  but  after  two  o'clock,  p.m.  Bramwell,  B., 
refused  to  set  aside  judgment  signed  on  the  12th  {Sharp  ▼.  Fox, 
1  H.  &  N.  496).  If  the  time  for  pleading  expires  on  the  10th  of 
August,  judgment  cannot  be  signed  till  the  expiration  of  the 
time  limited  for  pleading  after  the  24th  of  October;  in  other 
words,  the  time  for  pleading  begins  to  run  afresh  from  the  24th 
of  October  (Morris  v.  Hancock,  ubi  supra  ;  Severin  v.  Leicester ,  12 
Q.  B.  949).  The  rule  applies  where  time  to  plead  has  been  given 
(Wilson  V.  Bradslocke,  2  Dowl.  416).  So  that  when  a  order  for 
time  to  plead  is  applied  for,  it  should  be  opposed,  unless  it  is 
drawn  up  so  as  to  exclude  the  operation  of  the  rule. 

As  to  the  time  for  pleading  after  amendment  of  the  declara- 
tion, see  s.  90,  post.  After  an  order  for  security  for  costs,  with 
a  stay  of  proceedings,  if  the  time  has  expired,  the  plaintiff  in 
the  Common  Pleas  cannot  sign  judgment  till  the  day  after  secu. 
rity  is  given  (Decker  v.  Thompson,  8  B.  &  P.  319).  If  the  time 
is  unexpired,  the  defendant  has  the  same  time  as  remained  un. 
expired  when  the  summons  for  security  was  attendable,  or  the 
rule  nisi  for  it  served. 


After  par- 
ticulars de- 
livered. 


By  a  rule  of  court  (R.  G.,  H.  T.  1858,  r.  21),  a  defendant  is 
allowed  the  same  time  for  pleading  after  the  delivery  of  parti- 
culars under  a  judge's  order,  that  he  had  at  the  return  of  the 
summons  unless  otherwise  provided  for  by  the  order.  If  a  sum- 
mons for  particulars  is  taken  out,  the  time  for  pleading  runs  on 
until  it  is  returnable,  when  it  ceases  to  run,  until  it  is  in  due 
course  disposed  of.  If  particulars  be  ordered,  the  time  for  plead- 
ing ceases  to  run  until  these  are  delivered.  If  the  summons  is 
dismissed,  the  time  forthwith  runs  on.  In  a  summons  for  par- 
ticulars, the  defendant  should,  at  the  same  time,  apply  for  **  fur- 
ther time  to  plead,"  and  get  it  made  part  of  the  order  that  that 
time  be  "  after  delivery  of  particulars."  For  the  practice  of  the 
courts,  see  note  to  Adams  v.  Drummond,  1  Dowl.  99.  If  a  sum- 
mons is  taken  out  for  time  to  plead,  and  is  dismissed,  the  party 
has  the  remainder  of  the  day  on  which  it  is  dismissed  to  plead 
(Mengens  v.  Perry,  15  M.  &  W.  537 :  Evans  v.  Senior,  4  Exch.  818). 
A  summons  for  time,  or  for  particulars  should  be  made  returnable 
before  the  time  for  pleading  expires,  or  at  least  before  judgment 
for  want  of  a  plea  can  be  signecl  (Glen  v.  Lewis,  L.  J.  22,  Ex.  24). 

As  to  the  notice  to  plead,  see  s.  62. 

If  the  plaintiff  gives  the  defendant  more  time  to  plead  than 
he  18  entitled  to,  the  defendant  is  entitled  to  the  time  so  iriven 
(Solomon  v.  Parker,  2  Dowl.  405).  A  notice  giving  less  time 
than  the  defendant  is  entiUed  to  would  be  irregular,  and  judg- 
ment signed  for  want  of  a  plea  might  be  set  aside,  upon  an  anpU- 
cauon  for  that  purpose  made  within  the  time  aUowed  for  pleading 
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(Mai^  ▼.  BaUock,  Barnes,  802).    In  thk  case  a  fresh  notice 
sikould  be  given. 

As  to  tlM  time  in  which  a  plaintiff  must  reply,  see  s.  6Z,  n. 

64.  Express  colour  shall  no  longer  be  necessary  in  Ezpreft 
«y  pleading.  SlZ*^ 

66.  Special  traverses  shall  not  be  necessary  in  any  specua  tr». 
pleading.  iSS^'^ 

66.  In  a  plea  or  subsequent  pleading  it  shall  not  be  _ 
necessary  to  use  any  allegation  oi  actionem  non,  or  mencement 
actionem  ulterius  non,  or  to  the  like  effect  or  any  f "f  P^^f  ^ 

^.j  xi.ii'Ai.  •  ^    Judgment 

prayer  of  judgment,  nor  snail  it  be  necessary  in  any  unnecetMry. 
replication  or  subsequent  pleading  to  use  any  allega- 
tion of  precludi  non,  or  to  the  like  effect,  or  any  prayer 
of  judgment. 

67.  No  formal  defence  shall  be  required  in  a  plea,  commenoe- 
or  avowry,  or  cognizance,  and  it  shill  commence  as  '°*°*  *'  ^***' 
follows,  or  to  the  like  effect : 

*'  The  defendant  by  his  attorney  [or  *  in  person,* 
or  as  the  case  may  he^  says  that  \here  state  first 
defence\^ 
and  it  shall  not  be  necessary  to  state  in  a  second  or 
other  ple*^  or  avowry,  or  cognizance,  that  it  is  pleaded 
by  leave  of  the  court  or  a  judge,  or  according  to  the 
fcHrm  of  the  statute,  or  to  that  effect ;  but  every  such 
plea,  avowry  or  cognizance  shall  be  written  in  a  se- 
parate paragraph,  and  numbered,  and  shall  commence 
as  follows,  or  to  the  like  effect : — 

"  And  for  a  second  [4"^.]  plea,  the  defendant  says, 
that  [here  state  second,  Sfc  defence'}  ;" 
or  if  pleaded  to  part  only,  then  as  follows,  or  to  the 
like  effect : — 

"  And  for  a  second,  [^c.']  plea  to  [stating  to  what 
it  is  pleaded],  the  defendant  says  that,"  Sfc. 
and  no  formal  conclusion  shall  be  necessary  to  any 
plea,  avowry,  cognizance  or  subsequent  pleading. 

A  material  variation  from  the  prescribed  form  may  afford 
croand  for  an  application  to  set  aside  the  plea  (see  ante,  s.  59,  n.) 
Xbus  the  omission  to  state  whether  the  defendant  pleads  in  per- 
son, or  by  attorney,  is  irregular,  and  is  a  ground  for  setting 
atside  the  plea,  or  for  an  amendment  at  the  plaintiff's  cost  A 
plea  pleaded  in  the  name  of  a  person  who  is  not  an  attorney,  is 
not,  it  seems,  a  nullity  (Hill  ▼.  MUU,  2  DowL  696).  It  might  be 
set  aside  as  irregular. 

But  the  court  will  not  set  aside  a  plea  as  irregular  on  the 
giound  of  its  having  an  informal  commencement  {Btuum  v.  Jshton, 
6  Dowl.  M). 

If  a  plea  be  pleaded  to  one  count  only  of  a  declaradon,  it  Wktrt 
might  to  be  so  firamed,  otherwise  it  will  be  taken  to  be  pleaded  to  P^^^*^  . 

deelttroHon, 


62 


THE  COXMOV  LAW  PBOCEDUBE  ACT,  1862. 


FleaofniAt- 
tcrrabse- 
quent  to  ac- 
tion. 


the  whole  declaration  (Pmittey  t.  Amr,  2  M.  &  W.  72).  If  a 
plea  profess  to  answer  the  whole  declaration,  but  the  matter 
pleaded  answer  only  a  part,  the  plaintiff  may  demur  ( 1  Wms. 
Saund.  28  a  (3);  and  see  Eddison  ▼.  Pigram,  16  M.  &  W.  137  ; 
Chappell  T.  DamdsoHt  18  C.  B.  194).  If  a  plea  began  as  an 
answer  to  a  part,  and  contained  in  the  body  an  answer  to  the 
whole,  it  might  formerly  have  been  demurred  to  specially  <  Gray 
T.  Pindar,  2  B.  &  P.  427).  Now,  unless  amended  under  s.  52^ 
the  plaintiff  may  perhaps  sign  judgment  to  the  part  not  answered 
in  the  beginning  (1  Wms.  Saund.  ubi  svpra). 

68.  Anj  defence  arising  after  the  commencement  of 
any  action  shall  be  pleaded  according  to  the  fact, 
without  any  formal  conmiencement  or  conclusion  ; 
and  any  plea  which  does  not  state  whether  the  defence 
therein  set  up  arose  before  or  after  action  shall  be 
deemed  to  be  a  plea  of  matter  arising  before  action. 

A  plea  containing  a  defence  arising  after  action,  may  be  pleaded 
together  with  pleas  of  defences  arising  before  action,  but  the 
plaintiff  may,  by  confessing  such  plea,  entitle  himself  to  the  costs 
of  the  cause  up  to  the  plea  (R.  PI.,  T.  T.  1853,  r.  22,  post).  A 
plea  puii  darrein  continuanee  may  be  confessed  by  the  plaintiff 
with  similar  result  as  to  costs ;  but  these  provisions  do  not  apply 
in  the  case  of  pleas  pleaded  by  one  of  several  defendants  (R.  Pl^ 

fssf '"  ^if'  ^'  ^*  ^^^^»  ^'  ^*  '^''^*  '^^^^  "*^^  ^*^^  ^®®"  **^***  ^®  *pp^y  "*» 
23.  "^'  *^®  *^**®  ®^  *  confession  of  a  plea  of  a  plaintiff^s  conviction  of 
felony  {Bamett  v.  London  and  North- Western  Railway  Company^ 
5  H.  &  N.  604;  L.  J.  29,  Ex.  334 ;  see  also  Plummer  v.  Hedge, 
L.  J.  24,  Q.  B.  (Bail  Court)  24 ;  Hill  v.  HoweU,  Q.  B.,  Trin.  T. 
1860,  Law  Times,  26  May,  1860,  p.  135 ;  Cooke  v.  Hopewell,  11 
Exch.  555  ;  and  notes  to  following  section). 


23. 


Plea  puis 
darrein  con- 
tinuance, 
when  and 
how  to  be 
pleaded. 


Plea  puis 
darrein  con- 
tinuance. 


69.  In  cases  in  which  a  plea  puis  darrein  con- 
tinuance has  heretofore  been  pleaded  in  banc  or  at 
nisi  prius,  the  same  defence  may  be  pleaded,  with  an 
allegation  that  the  matter  arose  after  the  last  pleading ; 
and  such  plea  may,  when  necessary,  be  pleaded  at  nisi 
prius,  between  the  tenth  of  August  and  twenty-fourth 
of  October ;  but  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  the  pleading  of 
such  plea,  or  unless  the  court  or  a  judge  shall  other- 
wise order. 

A  plea  puis  darrein  continuanee  may  be  pleaded  at  any  time 
before  verdict,  even  after  the  jury  have  retired  to  consider  their 
verdict  {Pearson  v.  Parkins,  Bui.  N.  P.  310).  There  can  be  but 
one  plea  of  this  natare  (Bui.  N.  P.  312).  If  pleaded  after  a 
demurrer  it  operates  as  a  retraxit  of  the  demurrer  {Stoner  v. 
Gibbons,  Moore,  871 ;  and  Solomon  v.  Graham,  6  E.  &  B.  609). 

By  pleading  this  plea  the  defendant  abandons  all  his  former 
pleas  {Barber  v.  Palmer,  1  Salk.  178).  It  may  he  pleaded  if 
any  issue  remains  to  be  tried,  although  on  other  issues  the 
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plaintiff  has  already   obtained  judgment  (Wagner  ▼•   ImbrU, 
6  Ezch.  S80). 

If  pleaded  at  Niti  Priu8,it  most  be  delivered  to  the  judge,  not  Bowpleadmi. 
to  the  attorney  of  the  opposite  party  (Payrte  t.  ShensUmtf  4 
D.  &  L.  396).  And  the  judge  has  no  discretion,  if  it  is  good  in 
form  and  accompanied  with  a  proper  affidavit,  but  to  receive  it 
(Cirp«raffOji  qf  Ludlow  v.  TyUr^  7  C.  &  P.  537).  See  a  curious 
pleapiiu  darrtin  ecmUnuanet  in  Todd  v.  Emly  (9  M.  &  W.  606), 
in  which  case  the  judge  dispensed  with  an  affidavit. 

If  pleaded  at  Nisi  Prius,  it  must  be  certified  on  the  back  of  the  How  replM 
record  and  returned  to  the  court  (  Townsend  v.  Smith,  1  C.  &  K.  ^• 
160),  when  the  plaintiff  may  reply  or  demur  as  in  other  cases 
{Cofforatian  qf  Ludlow  v.  Tyler,  ubi  supra).    It  cannot  be  replied 
to  at  Nisi  Prius  {Paseall  v.  Horttey,  3  Car.  &  P.  372). 

If  the  plaintiff  replies  or  demurs,  the  defendant,  if  successful, 
will  not  be  entitled  to  costs  incurred  prior  to  the  plea  {Littleton 
v.Cirw(,4B.  &  C.  117). 

The  plea  must  be  pleaded  within  eight  days  after  the  matter  Time  for 
of  defence  has  arisen,  unless  the  court  or  a  judge  otherwise  flooding. 
orders.  An  order  was  made  for  leave  thus  to  plead  after  the 
lapse  of  a  considerable  period ;  it  being  shown  that  the  omission 
to  plead  within  the  time  prescribed  had  not  arisen  from  any 
culpable  conduct  on  the  part  of  the  defendant,  and  had  occa- 
sioned no  disadvantage  to  the  plaintiff  {Payne  v.  Shenstone,  ubi 
mpra;  Dunn  v.  Loftm,  8  C.  B.  76). 

A  release  from  the  plaintiff, — that  he  has  become  a  bankrupt  What  may  he 
or  so  insolvent,  a  plea  now  pleadable  eight  days  after  the  assig-  ihut  pleaded, 
sees  decline  to  continue  the  action  and  give  security  for  costs 
<8. 142), — ^the  bankruptcy  of  the  defendant,— in  an  action  by  an 
administrator,  that  the  letters  of  administration  have  been  re* 
Toked,— the  conviction  of  the  plaintiff  of  felony  (Bame<f  v.  London 
ni  North  Western  Railway  Company,  5  H.  &  N.  604;  L.  J.  29, 
Excfa.  334), — the  plaintiff's  having  become  an  alien  enemy 
tbroagb  a  declaration  of  vvar  {Alcinous  v.  Nigren,  4  E.  &  B.  217;, 
—are  instances  of  cases  in  which  this  plea  may  be  pleaded.  The 
piea  of  abatement  by  the  coverture  of  the  plaintiff  is  taken  away 
(«.  HI). 

As  to  pleading  the  bankruptcy  or  insolvency  of  the  plaintiff, 
•WS.U2. 

A  plea  puis  darrein  continuance  is  in  abatement  or  in  bar,  as  in 
other  cases. 

If  pleaded  at  Nisi  Prius  the  plea  ought  to  show  that  it  is 
pleaded  before  the  presiding  judge. 

The  plea  must  be  accompanied  by  an  affidavit,  unless  the  court 
or  a  judge  otherwise  orders,  as  in  the  case  of  Todd  v.  Emly,  ubi 
^ffra ;  and,  if  the  plea  be  pleaded  at  Nisi  Prius,  it  must  be  sworn 
before  the  presiding  judge  {BartUtt  v.  Leighton,  3  C.  &  P.  408). 
^en  the  affidavit  referred  to  the  plea  thereunto  annexed,  but 
W  not  itself  entitled  in  the  cause,  it  was  held  sufficient  in  form 
(Pmee  v.  Nicholson,  5  Taunt.  333). 

See  notes  to  s.  18 ;  and,  generally,  Chitt.  Pr.  11th  ed.  pp.  907 
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Payment  70.  It  shall  be  lawfol  for  the  defendant  in  aU  actions 

ceruto*i2-      (except  actions  for  assault  and  battery,  false  imprison- 
UoM.  ment,  libel,  slander,  malicious  arrest  or  prosecution, 

criminal  conversation  or  debauching  of  the  plaintififs 
daughter  or  servant),  and,  by  leave  of  the  court  or  a 
judge,  upon  such  terms  as  they  or  he  may  think  fit, 
for  one  or  more  of  several  defendants  to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends  : 
provided  that  nothing  herein  contained  shall  be  taken 
to  affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  to  amend  the  Law  respecting  de- 
famatory Words  and  LibeL" 

The  effect  of  a  plea  of  payment  into  court  is  to  admit  a  cause 
of  action,  and  that  damas:e8  to  the  amount  paid  in  have  been 
sustained  bv  the  plaintiff.  It  does  not  necessarily  admit  the 
cause  of  action  alleged  in  the  declaration  {Story  ▼.  Pinnit,  6  Exch. 
128 ;  Knight  v.  Egerton,  7  Exch.  407  ;  Schreger  v.  Carden,  11  C.  B. 
851 ;  Per r en  v.  Monmouth  Railway  Company^  11  C.  B.  855). 

Payment  of  money  into  court  in  satisfaction  of  damages,  may  be 
made  by  one  tenant  in  common,  in  an  action  in  trespass  brought 
by  his  co-tenant  for  destruction  of  the  common  property  {jCns*^ 
well  V.  Hedget,  10  W.  R.  777,  Ex). 

Particulars  of  intended  appropriation  were  ordered  by  the 
Court  of  Exchequer,  BramweJl,  B.  dubitante,  in  BaxendaU  v.  Great 
Western  Railway  Company,  (6  H.  &  N.  95  ;  L.  J.  30,  Exch.  63) ; 
but  in  a  later  case  ( Thames  Iron  Works  and  Ship  Building  Com-- 
pony  V.  Royal  Mail  Steam  Packet  Company,  10  C.  B.,  N.  S.  375  ; 
L.  J.  30,  C.  P.  265)  they  were  refused  by  the  Court  of  Common 
Pleas,  and  the  former  case  distinguished,  if  not  disapproved. 

jn«ip*a<  oc-         The  term  **  all  actions  "  is  sufficiently  large  to  include  detinue, 
^*^'  in  which,  however,  the  defendant  usually  applies  to  a  judge  to 

stay  proceedings  on  his  giving  up  the  chattels,  and  paying 
nominal  damages  and  costs;  and  if  the  plaintiff  insists  upon 
going  on  for  substantial  damages,  it  may  be  made  part  of  the 
order,  that  unless  he  recovers  more  than  nominal  damages,  he 
shall  pay  the  costs  of  the  action ;  and  terms  may  be  put  on  both 
parties  {Phillips  v.  Howard,  3  Dowl.  362).  Analogous  proceed- 
ings may  he  had  in  trover  {Peacock  v.  Nicholtsy  8  Dowl.  367).  It 
has  accordingly  been  held,  that  payment  into  court  may  be  made 
in  respect  of  damages  claimed  {Cros^eld  v.  Such,  8  Exch.  159) ; 
but  it  could  not  be  made  so  as  to  defeat  the  plaintiff's  claim  for 
a  return  of  his  goods  under  the  C.  Ij.  P.  A.  1854,  s.  78,  post, 
{Allan  V.  Dunn,  L.  J.  26,  Ex.  185).  If,  therefore,  in  detinue,  the 
plaintiff  proceeded  only  for  damages  for  the  detention,  this  plea 
was  applicable ;  otherwise  not.  These  words  also  include  trover, 
in  which  payment  into  court  could  not  formerly  be  pleaded 
{England  v.  Watson,  I  Dowl.  N.  S.  398;  Key  v.  Thimblebey,  6 
Exch.  692). 

It  has  been  held  {Bishop  of  London  v.  M'Neil,  9  Exch.  490), 
that  it  does  not  warrant  payment  into  court  on  a  bond  within  the 
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8  &  9  WUL  8.  c.  11.*   (See  as  to  money  bonds,  4  &  5  Ann.  c.  16, 
B.  13.t  mnd  Engtamd  t.  WaUon,  9  M.  &  W.  333.) 

Now  by  the  C.  L.  P.  A.  1860,  s.  25  (which  see,  pott),  payment  {^- ^-  ^-^ 
into  coart  may  be  made  (by  leave  of  the  court  or  a  judge)  in  25.  '"' 
actions  on  common  money  bonds,  and  in  detinue.    And  payment 
into  court  may  now  be  made  by  plaintiffs  in  actions  of  replevin. 

The  defendant  may  pay  money  into  court  in  respect  of  one  or  In  rtnect  0/ 
more  of  several  counts  {FalwU  v.  Hail,  2  Wm.  Bl.  837 ;  Hallett  ^^**'*^ 
T.  Ea»t  India  Cowtpantf,  2  Burr.  1120).    So  he  may  in  respect  of 
aB  the  counts*  and  it  is  not  necessary  to  specify  how  much  is 


•  9  tc  9  wm.  3,  c.  II,  s.  8.    That  io  all  aetioni  which  thai!  be  com- 

meneed  or  proaeeated  in  any  of  Hit  Majeity's  Couru  of  Record,  upon  any 

bond  er  bovid«,  or  on  any  penal  cum  for  nonperformance  of  any  covenante  or 

agrecmcnu  In  any  indenture,  deed  or  writing  contained,  the  plaintiff  or 

pliintift  may  aasign  as  manv  breaches  at  he  or  they  iball  think  fit,  and  the 

fury,  apoa  trial  of  such  action  or  actloni,  shall  and  may  assess  not  only 

such  damagea  and  costs  of  suit  as  have  heretofore  been  usually  done  in 

socli  case*,  but  also  damages  for  such  of  the  said  breaches  so  to  be  assigned, 

as  tlM  plaintiff  upon  the  trial  of  the  issues  shall  prove  to  have  been  broken, 

and  that  the  like  Judgment  shall  be  entered  cm  such  verdict  as  heretofore 

hath  been  usually  done  in  such  like  actions;  and  if  judgment  shall  be 

fhrea  for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihil  dieit,  the 

plaintiff  upon  the  roll  may  suggest  as  many  breaches  of  the  covenants  and 

agrecmenta  as  he  shall  think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff 

of  that  county  where  the  action  shall  be  brought,  to  summon  a  jury  to 

appear  beliiKv  the  Justices  or  justice  of  assise  or  nisi  prius  of  that  county,  to 

faiqaixe  of  the  truth  of  every  one  of  those  breaches,  and  to  assess  the 

danagea  that  the  plaintiff  shall  have  sustained  thereby  ;  In  which  writ 

It  sh^  be  commanded  to  the  said  justices  or  justice  of  assize  or  nisi 

prhss,  that  he  or  they  shall  make  a  return  thereof  to  the  court  from  whence 

the  same  shall  issue,  at  the  time  in  such  writ  mentioned ;  and  in  case  the 

iefeodant  or   defendants,  after  such  judgment  entered,  and  before  any 

cxecuti«o  executed,  shall  pay  into  the  court  where  the  action  shall  be 

bought,  to  the  use  of  the  plaintiff  or  plaintlA,  or  his  or  their  executora 

<r  administrators,  such  damages  so  to  be  assessed  by  reason  of  all  or  any 

•f  the  breaches  of  such  covenants,  together  with  the  costs  of  suit,  a 

slay  of  executtcm  of  the  said  judgment  shall  be  entered  upon  record ;  or  if, 

by  nmatm  of  any  execution  executed,  the  plaintiff  or  plaintiflk,  or  his  or 

their  executors  or  administrators,  shall  be  fully  paid  or  satisfied  all  such 

damages  so  to  be  assessed,  together  with  his  or  their  costs  of  suit,  and  all 

rsaaonable  charges  and  expenses  for  executing  the  said  execution,  the  body, 

kada  or  goods  of  the  defendant  shall  be  thereupon  fbrthwith  discharged 

from  tbe  said  execution,  which  shall  likewise  be  entered  upon  record ;  but 

Bfltwithstanding  in  each  case  such  judgment  shall  remain,  continue  and  be 

as  a  f^uther  security,  to  answer  to  the  plaintiff  or  plaintiffs,  and  bis  or  their 

executors  or  administrators,  such  damages  as  shall  or  may  be  sustained  for 

lortlier  breach  of  any  covenant  or  covenants  in  the  same  indenture,  deed  or 

writtog  contained,  upon  which  the  plaintiff  or  plaintiffs  may  hare  a  scire 

facioB  upon  the  said  judgment  against  the  defendant,  or  against  his  heir, 

tore-tenants,  or  his  executors  or  administrators,  suggesting  other  breaches 

of  the  aald  covenants  or  agreements,  and  to  summon  him  or  them  re- 

spec  tl  rely  to  show  cause  whv  execution  should  not  be  had  or  awarded  upon 

the  said  judgment,  upon  which  there  shall  be  the  like  proceeding  as  was  in 

tbe  action  ol  debt,  upon  the  said  bond  or  obligation  for  assessing  of  damagea 

upoD  trial  of  issues  joined  upon  such  breaches,  on  inquiry  thereof  upon 

a  wrft  to  he  awarded  in  manner  as  aforesaid ;  and  that  upon  payment  or  satis* 

fiKtioB  in  manner  as  aforesaid,  of  such  future  damages,  costs  and  charges 

as  aftiresald,  all  further  proceedings  on  the  said  judgment  are  again  to  be 

stayed,  and  so  Mies  quotieSf  and  the  defendant,  his  body,  lands  or  goods, 

akall  hm  discharged  out  of  execution  as  aforesaid. 

t  4  fr  S  Ann.  c.  16,  s.  IS.  And  be  it  ftirther  enacted,  by  the  authority 
afareaaid,  that  if,  at  any  time  pending  an  action  upon  any  such  bond  with 
a  penalty,  the  defendant  shall  bring  into  the  court  where  the  action  shall 
be  depending,  all  the  principal  money  and  interest  due  on  such  bond,  and 
also  all  such  costs  as  have  been  expended  in  any  suit  or  suits,  in  law  or 
equity,  upon  such  bond,  the  said  money  so  brought  in  shall  be  deemed  and 
taken  to  be  in  i^ll  satisfaction  and  <Uscharge  of  the  said  bond,  and  the 
court  shall  and  may  give  judgment  to  discharge  every  such  defendant  of 
and  ftum  the  same  accordingly. 


66 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


No  other  </e- 
fenee  ptr^ 
mitttd. 


Atnounttobe 
paid. 

Amendwtent 
o/plea. 


Proviio  a$to 
«  f  7  Fict, 
e.  96,  t.  2. 


paid  to  one  count,  how  much  to  another  {Marthall  ▼.  WhilesUi^^ 
4  Dowl.  766),  except  there  are  counts  on  a  bill  or  note,  when  tlx« 
plea  must  specify  how  much  of  the  money  paid  in  applies  to  tbe 
bill  or  note  (Jonrdain  t.  Johntom,  2  C.  M.  &  R.  564,  and  Tatter^ 
sail  T.  Parkinson,  16  M.  &  W.  752).  So  he  may  in  respect  of  a 
part  of  a  count  (s.  71 ). 

Where  two  actions  were  brought  for  the  same  cause  of  action 
against  two  co-contractors,  and  in  one  of  them  the  defendant 
had  paid  300^  into  court,  the  court  allowed  the  other  defendant 
to  pfead  payment  into  court  of  that  sum,  without  his  actually 
paying  it  in  {Remtall  v.  Mallison,  L.  J.  16,  Ex.  168).    Sed  quaere. 

The  defendant  will  not  be  allowed  to  plead  any  other  defence 
to  that  part  of  the  declaration  to  which  the  plea  of  payment  into 
court  applies  ( Thomson  ▼.  Jackson,  8  Dowl.  591 ;  Hart  t.  Deuny^ 
1  U.  &  N.  609).  He  must  plead  the  plea  of  payment  into  court; 
if  it  is  to  a  part  of  the  declaration,  to  such  part  only  (a.  71 ). 
The  plea  may  be  amended,  and  in  one  case  where  money  was 
paid  into  court  in  mistake,  it  was  allowed  to  be  withdrawn  (ITefr. 
ster  V.  Emery,  L.  J.  24,  Ex.  186,  Exch.  Ch.). 

One  of  several  defendants  may,  by  leave  of  the  court  or  a 
judge,  pay  money  into  court  It  had  not  been  the  practice  to 
allow  this ;  the  case  above  mentioned  of  two  actions  being  brought 
against  co-contractors  is  different  from  the  case  of  co-defcDdants 
(see  Kay  v.  Panchiman  and  Others,  2  Wm.  Bl.  1029). 

Subject  to  the  exceptions  in  the  statute  and  to  the  above  ob- 
servations, the  defendant  may  pay  money  into  court  in  all  actions. 
The  exception  does  not  extend  to  an  action  for  assault  and  bat- 
tery of  tbe  plaintiff's  servant  (Newton  v.  Holford,  2  D.&  L.554). 
The  exceptive  clause  "means  actions  where  the  injury  to  the 
plaintiff  is  the  subject  of  the  action.  When  the  assault  is  upon 
some  member  of  the  plaintiff's  fiimily,  or  person  in  his  service, 
the  ^ist  of  the  action  is  the  loss  sustainea,  and  the  case  is  not 
within  the  exception." 

The  sum  to  be  paid  into  court  ought  to  be  the  amount  claimed, 
and,  in  the  case  ot  a  debt,  with  interest  down  to  the  day  qf  pay- 
ment into  court  Ktdd  v.  Walker,  I  Dowl.  331).  A  plea  of  pay- 
ment into  court  mav  be  amended,  and  a  further  sum  allowed  to 
be  paid  in  on  application  to  a  judge  {Domett  v.  Young,  Car.  & 
Mar.  465 ) ;  and  see  as  to  such  a  plea  being  withdrawn  (  WebtUr 
V.  Emery,  ubi  supra)* 

The  proviso  in  the  concluding  part  of  this  section  relates  to 
the  second  section  of  the  statute  there  mentioned,  which  pro- 
vides, that  in  an  action  for  a  libel  contained  in  any  newspaper  or 
periodical  publication,  the  defendant  may  plead  that  such  libel 
was  inserted  without  actual  malice,  and  without  gross  negligence, 
and  that  before  action,  or  at  the  earliest  opportunity,  he  inserted 
in  such  newspaper  or  publication  a  full  apolo^,  or,  if  the  news- 
paper or  publication  should  be  published  at  intervals  exceeding 
one  week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication  to  be  selected  by  the  plaintiff; 
and  that  every  such  defendant  shall,  upon  filing  such  pka,  be  at 
liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such  libel,  and  such 
payment  into  court  shall  be  of  the  same  effect,  and  be  available 
in  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
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die  same  rules  and  regulations  as  to  payment  of  costs  and  the 
ibrm  of  pleading,  as  if  actions  for  libel  had  not  been  excepted 
from  the  personal  actions  in  which  it  is  lawful  to  pay  money  into 
court.  To  such  plea  it  is  competent  to  the  plaintiff  (by  the  same 
sectioa )  to  reply  generally,  denying  the  whole  of  such  plea. 

The  special  plea  of  apology  and  payment  given  by  this  statute 
cannot  be  pleaded  with  not  guilty  to  the  same  part  of  the  decla- 
ration (  O'Brien  v.  Clement^  15  M.  &  W.  435^.  See  upon  this  plea, 
Lrfmte  T.  Smithy  3  U.  &  N.  735. 

71.  When  money  is  paid  into  court,  such  payment  Pajment 
shall  be  pleaded  in  all  cases,  as  near  as  may  be,  in  the  howpte&ded. 
following  form,  mutatis  mutandis: — 
"  The  defendant  by        his  attorney  \or  in  person, 
4rc.]  \tf  pleaded  to  party  sayy  as  to  £        parcel 
of  the  money  claimed],  brings  into  court  the  sum 
of  £>         and  says  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to." 

The  words  "  ox  ntar  a*  may  be**  only  authorize  such  alterations 
as  may  be  necessary  in  order  to  adapt  the  plea  to  the  names  of 
the  parties,  to  the  form  of  action,  to  the  sum  paid,  and  the  like 
{Astom  ▼.  Perkes,  U  M.  &  W.  385). 

The  word  "  claim  "  covers  a  demand  of  any  nature. 

Justices  and  others  paying  money  into  court  under  particular 
statutes  need  not  state  in  the  plea  the  character  in  which  they 
make  the  payment  {Atton  v.  Perkes,  ubi  tttpra,  where  many  sta- 
totes  are  referred  to ;  Key  ▼.  Thimhlebey,  6  Exch.  692  ;  Thompson 
▼.  Sktpfardt  4  B.  &  B.  53).  The  form  of  the  plea  given  in  the 
^regoing  section  ^ould  be  adhered  to,  and  the  character  or  spe- 
cial circumstances  of  the  payment  should  not  be  set  out  (  Thompson 
T.  Skeppardf  ubi  supra), 

72.  No  rule  or  judge's  order*  to  pay  money  into  No  order  to 
court  shall  be  necessary,  except  in  the  case  of  one  or  ^to  cou^ 
more  of  several  defendants,  but  the  money  shall  be  paid 
to  the  proper  officer  of  each  court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  or  to 
bis  attorney,  upon  a  written  authority  from  the  plain- 
ti^  on  demand. 

The  defendant  should  take  care  to  have  the  officer's  receipt 
on  the  marsrin  of  the  plea,  as  the  omission  may  afford  ground 
for  application  to  set  aside  the  plea  for  irregularity  {Harson  ▼. 
Buskj  Har.  Di|^.  7358).  Taking  the  money  out  of  court  is  a 
waiver  of  any  irregularity  in  paying  it  in  ( Griffiths  ▼.  WiUusms, 
IT.  11.710). 

*  A  rale  orjudge'i  order  ii  required  in  the  case  of  jpasrment  into  court  In 
actiom  on  money  oonds,  and  in  detinne,  nnder  C.  L.  r.  A.  1860,  s.  25,  post. 
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If  the  plaintiff  dies,  the  money  will  be  paid  out  only  to  hia 
legal  representative  ( Palmer  v.  Reippenstein,  1  H.  &  G.  94). 
See  note  to  following  section. 


ProoeedinR  73.  The  plaintiff  after  the  delivery  of  a  plea  of 
•iter  payl'  payment  of  money  into  court,  shall  be  at  liberty  to 
meat  into  reply  to  the  same  by  accepting  the  sum  so  paid  into 
^  court  in  full  satisfaction  and  discharge  of  the  cause  of 

action  in  respect  of  which  it  has  been  paid  in,  and  he 
shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit, 
and,  in  case  of  nonpayment  thereof  within  forty-eight 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed, 
or  the  plaintiff  may  reply  that  the  sum  paid  into  court 
is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  to  which  the  plea  is  pleaded ; 
and,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit. 

Replieatiou  This  section  prescribes  the  forms  of  the  plaintiff's  replication, 
taking mon^  which  should  be  delivered  within  the  time  limited  in  ordinary 
cases  (s.  53,  p.  50,  ante).  If  the  plea  be  pleaded  to  the  whole 
declaration,  and  the  plaintiff  determines  upon  accepting  the 
money  in  satisfaction  of  the  action,  he  should  reply  in  the  terms 
pointed  out  by  the  section.  And  upon  doing  so  he  may  at  once 
proceed  to  tax  his  costs  and  sign  judgment,  if  they  are  not  paid 
within  forty-eight  hours  after  taxation. 

A  written  authority  from  the  plaintiff  to  his  attorney  is  required 
before  the  latter  can  get  the  money  out  of  court ;  but  no  affidavit 
to  verify  such  authority  is  ordinarily  required  (R.G.,  H.  T.  1853, 
r.  11). 

See  as  to  costs.  R.  G.,  H.  T.  1853,  rr.  12,  13,  and  Harold  v. 
Smith,  L.  J.  29,  Ex.  141. 

The  following  regulation  was  issued  in  the  Queen's  Bench  in 
June,  1854:  — 

"  The  Common  Law  Procedure  Act  requires  an  authority  to 
be  signed  by  the  plaintiff  authorizing  his  (her  or  their)  attorney 
to  receive  the  money  out  of  court. 

"  It  is  requested  that  the  authority  be  in  something  of  the 
following  form,  viz. :  — 

In  the  Queen's  Bench. 

Between  A.  B,,  plaintiff, 
o. 
C.  D.,  defendant 
I  hereby  authorize  Mr.  £.  F.,  my  attorney,  to  receive  out  of 
court  the  sum  of  £         paid  in  on  the         day  of         by  the 
defendant  in  this  cause.    Dated  the        day  of 

(Signed)  A.  B,, 

The  above-named  plaintiff. 
To  the  Masters  of  the  Court  of  Queen's  Bench. 

"In  agency  cases  the  agent  must  be  described  as  the  attorney. 
**  It  is  requested  that  parties  should  furnish  themselves  with 
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fbe  ii«ceti»r7  receipt  stamp  on  leaving  their  papers  one  day  for 
the  next. 

**■  Where  the  plaintiff  is  out  of  the  jurisdiction  it  is  necessary 
that  a  judge's  order  should  be  obtained." 

If  the  plea  be  pleaded  to  the  whole  declaration,  but  the  plain-  RtpHcaiion 
tiff  determines  upon  not  accepting  the  money  in  satisfoction,  he  o/j^^m^f 
should  reply  in  the  other  alternative  of  the  section,  and  make  up 
and  deliver  the  issue  as  in  ordinary  cases. 

If  the  plea  is  pleaded  to  a  part  only  of  the  declaration,  and 
there  are  other  pleas  to  the  residue,  (if  there  are  not,  the  plaintiff 
may  sign  judgment  for  such  unanswered  part,)  the  plaintiff 
most  determine  whether  he  will  be  satisfied,  or  go  on  with  the 
acdoQ. 

If  he  determines   on  accepting  the  sum  paid  into  court  in  Replication 
satislaction  of  the  action,  he  may  reply  that  he  accepts  the  sum  "^'^  *  °®**® 
paid  into  court  in  satisfaction  of  that  part  of  the  declaration  to  ^'^'' 
nhich  the  plea  is  pleaded.     If  he  does  so,  he  must  at  the  same 
tine  add  a  nolle  prosequi  as  to  the  residue,  otherwise  the  de- 
frndant  may  sign  judgment  of  non  pro*,  {Emmett  v.  Standen,  6 
DowL59l). 

Upon  this,  the  plaintiff  may  proceed  to  tax  his  costs,  and  sign 
final  judgment  if  the  same  are  not  paid  within  forty-eight  hours 
alter  taxation  (Rmmbehw  v.  Whalley,  L.  J.  20,  Q.  B.  262).  The 
defendant  will  be  entitled  to  the  costs  of  that  part  of  the  declara- 
tioQ,  and  plea  or  pleas  to  which  the  nolle  pros,  is  entered  (  Goodee 
T.  GoIdmtiA,  5  Dowl.  288). 

It,  although  he  accepts  the  money  paid  into  court  in  satisfac- 
tion of  the  causes  of  action  to  which  it  is  pleaded,  he  yet  deter- 
Biines  to  proceed  with  the  action  for  the  remaining  causes  of 
action,  then,  instead  of  entering  a  nolle  pros*,  he  must  reply  to 
the  oiber  pleas  of  the  defendant,  and  in  this  case  he  will  not  be 
entitled  to  tax  his  costs  {Cauty  v.  Gill,  4  M.  &  G.  907),  until  the 
detennination  of  the  action ;  when  he  will  be  entitled  in  any  event 
to  the  costs  in  respect  of  the  claim  so  satisfied  (R.  G.,  H.  T. 
18^,  r.  12).  Where  in  an  action  for  work  and  labour,  after  issue 
joined,  part  of  the  money  claimed  was  paid  into  court,  but  the 
plaintiff  continued  the  action  for  the  residue,  and  failed  at  the 
trial,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the  brief 
{Harold  V.  Smith,  ubi  supra). 

The  defendant  is  only  entitled  to  costs  where  there  is  a  nolle 
proiequM  as  to  part ;  or  where  he  is  successful  either  upon  other 
inues,  or  upon  a  replication  of  damages  ultra.  As  to  costs  of 
issoes  generally,  see  s.  81. 

T4.  Whereas  certain  causes  of  action  may  be  con-  pieaa  to  ac- 
sidered  to  partake  of  the  character  both  of  breaches  JJSfiJIiIrth 
of  contracts  and  of  wrongs,  and  doubts  may  arise  as  of  breach  of 
to  the  form  of  pleas  in  such  actions,  and  it  is  expe-  Siongr  *"^ 
dient  to  preclude  such  doubts :  any  plea  which  shall 
^  good  in  substance  shall  not  be  objectionable  on  the 
ground  of  its  treating  the  declaration  either  as  framed 
fcx  a  breach  of  contract,  or  for  a  wrong. 


70 


THE  COMMON  LAW  PBOCEDUBE  ACT,  18^2. 


Payment, 
•et-offand 
other  pleAd- 
ingt  which 
can  be  coa- 
•trued  dis- 
tiibutWely 
shall  be  BO 
construed. 


75.  Pleas  of  payment  and  set-ofi^  and  all  other 
pleadings  capable  of  being  construed  distributively, 
shall  be  taken  distributively,  and  if  issue  is  taken 
thereon,  and  so  much  thereof  as  shall  be  sufficient 
answer  to  part  of  the  causes  of  actions  proved  shall 
be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action 
as  shall  be  answered,  and  the  plaintiff  in  respect  of  so 
much  of  the  causes  of  action  as  shall  not  be  so  an- 
swered. 

To  have  entitled  a  defendant  to  a  verdict  on  a  plea  of  payment 
of  a  sum  certain,  he  must  have  proved  payment  of  the  whole  sum 
{Cousins  ▼.  Paddonf  2  C.  M.  &  R.  547).  So,  on  a  plea  of  set-off. 
the  plaintiff  was  entitled  to  a  verdict,  unlesa  the  defendant  proved 
a  set-off,  equalling  the  whole  of  the  plain  tiff*  s  aggregate  demand. 
The  plea  of  set-off  was  not  divisible  {Moore  v.  Butlini  7  A.  &  B. 
595) ;  but  it  was  available  (if  it  did  not  meet  the  whole  demand) 
in  reduction  of  damages  (TVcit  v.  Tuck,  5  M.  &  W.  109;  Rogers 
V.  Maw^  15  M.  &  W.  444).  "  Pleadings,'*  here  means  pleadings 
generally,  and  includes  declarations ;  and  the  enactment  applies 
to  pleadings  in  all  actions.  See  instances  of  verdicts  entered, 
under  the  old  practice,  distributively  in  trespass,  where  a  right 
of  way  was  pleaded  {Knight  v.  Moore,  6  Dowle,  201) ;  in  trespass 
qu.  cLfr,  {Phythian  v.  White,  1  M.  &  W.  216);  in  case  {QiUe  v. 
Gro«e«,  12  Q.  B.  721). 

The  effect  of  this  enactment  is,  that  pleas  of  payment  and  set- 
off, and  all  other  pleadings  capable  of  being  construed  distri- 
butively, are  so  construed ;  and  the  costs  of  the  defendant,  for 
instance,  proving  his  part  of  the  issue,  is  set  off  against,  or  de- 
ducted from  the  costs  of  the  plaintiff  in  maintaining  the  part 
found  for  him,  as  was  formerly  done  under  R.,  H.  T.,  2  Will.  4, 
r.  74.  See  Treheme  v.  Gardner,  8  E.  &  B.  161 ;  and  Reynolds  t. 
Harris,  L.  J.  28,  C.  P.  26  (in  which  latter,  Biddulph  v.  Chamber^ 
layne  (17  Q.  B.  351)  is  impeached)  ;  also  Danis  v.  Thomas,  5  Jur. 
N.  S.  709,  C.  P.) 

It  has  been  held  {Wilkinson  v.  Kirby,  15  C.  B.  439)  that  this 
section  does  not  render  a  plea  of  **  not  possesMrd"  to  an  action  of 
trespass  for  mesne  profits,  distributable ;  and  it  has  also  been 
held  {Gabriel  v.  Dresser,  15  C.  B,  622)  that  part  performance  of 
an  agreement,  by  way  of  accord  and  satisfaction  of  a  whole  cause 
of  action,  could  not  be  pleaded  distributively ;  (see  upon  this 
Blagrave  v.  Bristol  Waterworks  Compamy,  1  H.  &  N.  369 ;  and 
Qx^er  V.  Parker,  15  C.  B.  822  ;  but  see  also  Stears  v.  South  Essex 
Gaslight  and  Coke  Company,  9  C.  B.,  N.  S.  180 ;  L.  J.  30^  C.  P. 
49).  On  the  other  hand,  a  plea  of  *'  not  possessed*'  in  trover 
has  been  held  distributable  {Frethneyv,  Wells,  L.J.  26,  Ex.  228). 
The  general  issue  '*  never  indebted*'  has  been  held  distributable 
( Treheme  v.  Gardner,  ubi  supra ;  see  also  Chappell  v.  Davidson^ 
18  C.  B.  194;  with  Blagrave  v.  Bristol  Waterworks  Company,  ubi 
supra ;  also  Lyne  v.  Sie^ld,  1  H.  &  N.  278 ;  Parr  v.  Jewell^ 
16  C.  B.  684 ;  and;  il<fniw«  v.  Thompson,  4  W.  R.  594,  Q.  B.) 
Where  upon  an  insurance  of  goods,  part  only  of  the  goods  is  lost 
b^  perils  of  the  sea,  the  issue  upon  a  plea  denying  the  loss  is 
distributable  {Patteson  v.  Harris,  10  W.  K.  757,  Q.  B. ;  in  which 
case  Anderson  v.  ChapmoMf  5  M.  &  W.  483,  is  discussed  and  dis- 
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imgiuriiedy  if  not  diaapproTed).    See  ako  sections  81  and  223, 
tod  DoCes^^osl. 

76.  A  defendant  may  either  traverse  generally  such  J^^^J^ 
of  the  facts  contained  in  the  declaration  as  might  have  ucn. 
been  denied  hy  one  plea,  or  may  select  and  traverse 
separately  any  material  allegation  in  the  declaration, 
although  it  might  have  been  included  in  a  general 
traverse. 

But  a  defendant  ought  not  to  traverse  yexatiously  every  alle- 
gation open  to  a  traverse.  See  observations  of  Lord  Campbell 
in  CWm^  v.  Great  Northern  Railway  Cotnpany  (12  Q.  B.  485); 
and  Seatk-Easiem  Company  t.  Hebblewhite  (12  A.  &  E.  497). 

77.  A  pl&intifT  shall  be  at  liberty  to  traverse  the  Travene  of 
whole  of  any  plea  or  subsequent  pleading  of  the  de-  Jjq*^t*"^ 
fendant  by  a  general  denial,  or,  admitting  some  part  pleading  of 
or  parts  thereof,  to  deny  all  the  rest,  or  to  deny  any  <*«'«ttdant. 
one  or  more  allegations. 

The  plaintiff  may  join  issue,  1st,  generally,  under  s.  79;  or, 
2DdIy,  admitting  part  of  a  plea,  deny  the  rest  [as  for  instance, 
Dow  that  the  plea  of  uUoff  is  distributive  (s.  75),  instead  of 
taking  issue,  plead  the  Statute  of  Limitations  to  one  part,  and 
deny  the  rest]  ;  or  8rdly,  traverse  any  one  or  more  of  the  allega- 
tioos  of  the  plea.  But  this  section  does  not  dispense  with  a  new 
assignnient  where  it  would  previously  have  been  necessary 
{Gheer  v.  Dixon,  9  Exch.  157).  Qaiere,  whether  this  and  the 
two  following  sections  apply  to  a  traverse  by  a  plaintiff  in  re- 
plevin (see  Trent  v.  Hunt,  9  Exch.  14 ;  and  C.  L.  P.  A.  1S60, 
s.  22,  a.,  po9t). 

78.  A  defendant  shall  be  at  liberty  in  like  manner  Traverse  of 
to  deny  the  whole  or  part  of  a  replication  or  subse-  replication  or 
quent  pleading  of  the  plaintiff.  ^e&dSigor 

See  section  77.  n.  thepUlntiff. 

The  defendant  was  formerly  ruled  to  rejoin  in  the  same  way  as 
8  plaintiff  was  ruled  to  reply ;  but  this  rule  is  abolished  (s.  53), 
and  the  plaintiff  must  give  Uie  defendant  a  notice  to  rejoin  in  the 
ume  way  as  he  gives  a  notice  to  plead  (s.  62).  A  demand  of  a 
rejoinder  is  not  necessary.  The  notice  may  be  endorsed  on  the 
rq>licatioa,  or  delivered  separately  (s.  53). 

79.  Either  party  may  plead,  in  answer  to  the  plea  joinder  of 
or  subsequent  pleading  of  his  adversary,  that  he  joins  *»•"•• 
issue  thereon,  which  joinder  of  issue  may  be  as  fol- 
lows, or  to  the  like  effect : — 

"The  plaintiff  joins  issue  upon  the  defendant's  1st 
\_SfC,y  specifying  what  or  what  part']  plea  :" 

**  The  defendant  joins  issue  upon  the  plaintiff's  re- 
plication to  the  1st  [^e.,  specifying  what] 
plea :" 
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and  such  form  of  joinder  of  issue  shall  be  deemed  to 
be  a  denial  of  the  substance  of  the  plea  or  other  sub- 
sequent pleading,  and  an  issue  thereon  ;  and  in  all 
eases  where  the  plaintiff's  pleading  is  in  denial  of  the 
pleading  of  the  defendant,  or  some  part  of  it,  the 
plaintiff  may  add  a  joinder  of  issue  for  the  defend- 
ant* 

See  section  77f  n. 

The  joinder  of  issue,  if  separately  pleaded,  must  comply  with 
the  provisions  of  s.  54. 

The  defendant  may  strike  out  the  joinder  of  issue,  and  plead 
or  demur  to  the  plaintiff's  last  pleading,  within  four  days.  If 
be  does  so,  the  practice  is  for  him  to  give  notice  thereof  to  the 
plaintiff. 

The  joinder  of  issue  added  by  the  plaintiff  is  generally  added 
in  cases  where  he  at  once  makes  up  and  delivers  the  issue,  with 
a  notice  of  trial  endorsed. 

If  the  joinder  in  issue  in  such  case  is  struck  out,  the  plaintiff 
cannot  proceed  to  trial.  If  the  defendant  does  not  plead  within 
due  time,  the  plaintiff's  course  is  to  sign  judgment  {Twycnyss  v. 
King,  6  Q.  B.  663). 

80.  Either  party  may,  by  leave  of  the  court  or  a 
judge,  plead  and  demur  to  the  same  pleading  at  the 
same  time,  upon  an  affidavit  by  such  party,  or  his 
attorney,  if  required  by  the  court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  has  just 
ground  to  traverse  the  several  matters  proposed  to  be 
traversed  by  him,  and  that  the  several  matters  sought 
to  be  pleaded  as  aforesaid  by  way  of  confession  and 
avoidance  are  respectively  true  in  substance  and  in 
fact,  and  that  he  is  further  advised  and  believes  that 
the  objections  raised  by  such  demurrer  are  good  and 
valid  objections  in  law  ;  and  it  shall  be  in  the  discre- 
tion of  the  court  or  a  judge  to  direct  which  issue  shall 
be  first  disposed  of. 

The  granting  leave  is  quite  in  the  discretion  of  the  court  or 
judge  {Thompson  v.  Kuowles,  L.  J.  24.  Ex.  4S). 

The  direction  as  to  which  issue  shall  be  first  disposed  of,  should 
be  part  of  the  order.  It  still  continues  the  privilege  of  the 
plaintiff,  subject  to  the  direction  of  the  court,  to  select  which 
issue  shall  be  first  decided  (CruckneU  v.  Trueman,  9  M.  &  W. 
684).  Where  a  defendant  had  pleaded  and  demurred,  and  the 
demurrer  had  been  determined  against  him ;  the  trial  of  the 
issues  of  fact  was  allowed,  upon  his  application,  to  stand  over 
until  after  the  demurrer  was  finally  disposed  of  in  the  court  of 
error,  the  court  being  of  opinion  that  tnis  section  applied  only 
to  the  disposing  of  the  issue  by  the  court  in  which  it  is  first  raised 
(Lumley  v.  Gye,  L.  J.  22,  Q.  B.  463). 


*  In  Schedule  A.  [Replieation],  the  form  given  is  that  the  plaintiff  **  takes 
issue,"  &c. :  strictly  speaking,  a  party  joins  issue  upon  a  traverse,  and  tskts 
issue  upon  an  affirmative  pleading. 
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lo  cases  where  the  demurrer  goes  to  the  whole  cause  of  action, 
tbe  demorrer  should  be  first  argued ;  but  that  this  may  be  done, 
thf  defendant  should,  it  would  appear,  have  the  consent  of  the 
plaintifi',  or  a  judge's  order. 

Tbe  court  refiued  to  compel  a  defendant,  successful  on  de- 
Borrer.  to  enter  a  jud^ent  of  nil  capiat,  so  as  to  enable  the 
]»hintiff  to  bring  error  without  trying  the  issues  in  fact  {HhtUm 
¥.  Jcraman,  S  C.  B.  757 ). 

Whether  this  and  the  following  sections  applied  to  replevin 
and  to  real  actions,  is  now  of  little  importance  (C.  L.  P.  A.  1860, 
t.22.  iL,  and  s.  27,  pott)  ;  the  cases  upon  this  doubtful  matter 
ce  mUected  in  Marshall  v.  BUhop  of  Extter,  L.  J.  28,  C.  P.  300 ; 
lee  also  Beg,  v.  Seale,  5  E.  &  B.  I. 

81.  The  plaintiff  in  any  action  may,  by  leave  of  the  several  mat* 
court  or  a  judge,  plead  in  answer  to  the  plea,  or  the  pleaded  at 
sobeequent  plei^ing  of  the  defendant,  as  many  several  JjJJ  !}JJJ.®' 
matters  as  he  shall  think  necessary  to  sustain  his  logt. 
action ;  and  the  defendant  in  any  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to  the  decla- 
ration, or  other  subsequent  pleading  of  the  plaintiff 
as  many  several  matters  as  he  shall  think  necessary 
for  his  defence,  upon  an  affidavit  of  the  party  making 
8uch  application  or  his  attorney,  if  required  by  the 
eoort  or  judge,  to  the  effect  that  he  is  advised  and 
believes  that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that  the 
fiereral  matters  sought  to  be  pleaded  as  aforesaid  by 
waj  of  confession  and  avoidance  are  respectively  true 
m  substance  and  in  fact ;  provided  that  the  costs  of 
any  issue,  either  of  fact  or  law,  shall  follow  the  finding 
or  judgment  upon  such  issue,  and  be  adjudged  to  the 
TOccessfiil  party,  whatever  may  be  the  result  of  the 
pther  issue  or  issues. 

"Several  matters"  here  means  distinct  answers  or  defences; 
»«t  abo  PI.  R..  T.  T.  1868,  rr.  2,  8. 

Tbe  plaintiff  in  order  to  reply,  or  the  defendant  in  order  to 
plead  lereral  matters,  always  requires  a  judge's  order,  which  is 
to  be  obtained  on  a  summons,  accompanied  by  an  abstract  of  the 
iotended  replications  or  pleas. 

As  to  tbe  costs  upon  several  issues,  see  R.  G.,  H.  T.  1853,  r.  62, 
Mf  also  Reynolds  ▼.  Horria,  L.  J.  28,  C.  P.  26,  and  cases  there 
riled. 

The  right  given  by  this  section  to  costs,  applies  only  to  the  costs 
of  issues  in  the  cause,  and  not  to  such  costs  as  those  of  trying  a 
"Ingestion  under  the  Malicious  Trespass  Act,  7  Geo.  IV.  c.  30, 
(N'onworf  V.  PUtj  L.  J.  29.  Exch.  486). 

As  to  the  time  within  which  the  plaintiff  must  reply,  see 
t.  53,  n. 

The  pleas  which  may  be  pleaded  by  the  defendant,  without 
leave,  are  enumerated  in  s.  84.     Leave  for  the  plaintiff  to  reply, 
« for  the  defendant  to  plead  several  matters  is  not  necessary, 
D,  E 
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where  the  pleas  taken  altogether  constitute  hut  one  answer  to 
the  preceding  pleading  {Archer  ▼.  Garrard,  6  Dowl.  132). 

The  4&  5  Anne  c.  16,  s.  4,  did  not  bind  the  Crown  {Jtt^Geiu  t. 
Donaldson,  9  Dowl.  319)  ;  neither  do  the  words  of  this  section. 

Leave  will  be  refused  to  plead  pleas  grossly  inconsistent  with 
each  other  (  Thomson  v.  Jackson,  9  Dowl.  591),  or  vexatiously  in- 
consistent ( Steel  V.  Sturry,  9  DowL  133 ;  Cooling  ▼.  Great  Northern 
Railway  Company,  15  Q.  B.  485):  though  pleas  merely  inconsistent 
are  not  objectionable  (  Wilkinson  t.  Small,d  Dowl.  564).     A  plea 
that  is  absurd  will  be  disallowed  <  Goodman  t.  Morrell,  1  Dowl. 
N.  S.  383) ;  so  will  one  that  tenders  an  immaterial  issue  {Mnrra0 
V.  Bomber,  6  Dowl.  537  ) ;  or  one  that  is  clearly  bad  (  Lqfond  ▼.  Rod' 
dock  [rejoinder],  L.  J.  22,  C.  P.  217  ;  Cofmer  y.\Mineker,  18  If. 
&  W.  704) ;  or  pleas  that  only  raise  a  point  a  second  time  upon 
the  same  pleadings  (Jenkins  y.  Creech,  5  Dowl.  293  ;  Dawaou  ▼. 
lit  Donalds  2  M.  &  W.  26) ;  or  one  that  is  not  a  substantial  plea 
to  the  action  ( South-Eastern  Railway  Company  y.  Hebbletohiie,  12 
A.  &  £.  497  ;  and  Needham  ▼.  Law,  I  Dowl.  N.  S.  1027,  where  a 
traverse  of  the  defendant's  being  a  public  registered  officer  of  a 
company  was  not  allowed  to  be  pleaded  with  pleas  to  the  merits  X 
But  as  to  this  last  case,  see  Roe  v.  Fuller  (L.  J.  20,  Ex.  104).  See 
generally  upon  this  subject  Ch.  Pr.  11th  ed.  pp.  275 — 288,  where 
numerous  cases  of  pleas  allowed  and  disallowed  are  collected. 

The  affidavit,  if  made  by  the  party,  should  state  that  he  is 
advised  and  believes ;  if  by  the  attorney,  it  should  state  that  he  is 
informed  or  instructed,  and  is  advised  and  believes  {Rowbotham  r. 
Dupree,  1  Dowl.  537  ;  Schofield  t.  Muggins,  3  Dowl.  427). 

See  as  to  sufficiency  of  affidavit,  Piatt  v.  Elce,  8  Ezch.  364^ 
explaining  Lumley  v.  Gye,  L.  J.  22,  Ex.  9. 

When  the  pleas  delivered  do  not  substantially  correspond  with 
those  for  which  leave  has  been  given,  the  plaintiff  may  sign  judg- 
ment (  HiUs  v.  Haymen,  2  Exch.  323 ;  Baileff  v.  Baker,  9  M.  &  W. 
769 ;  Gabardi  v.  Harmer,  3  Exch.  239 ;  Harvey  v.  Hamilton,  4 
Exch.  43  ;  Wills  v.  Robinson,  5  Exch.  302;  and  s.  86,  post) ;  bat 
the  defendant  may  ordinarily  abandon  any  of  the  pleas  that  he  has 
obtained  leave  to  plead.  The  plaintiff  may  also  sign  judgment, 
if  a  plea,  though  allowed  by  a  judge,  is  not  issuable  {Capner  v. 
Mincher,  13  M.  &  W.  704).  As  to  costs,  see  Bentley  v.  Dawes, 
10  Exch.  347 ;  S.  C.  L.  J.  23,  Ex.  280 ;  AbUy  v.  Dale,  11  C.  B. 
889 ;  and  Dunston  v.  Paterson,  4  C.  B.,  N.  S.  279). 

See  ss.  84,  88,  post. 


Judge's  order  82.  No  rule  of  court  for  leave  to  plead  several  mat- 
wi^mauew  *^  ters  shall  be  necessary  where  a  judge's  order  has  been 
■ufflcicnt.      made  for  the  same  purpose. 

A  judge's  order  for  leave  to  plead  several  matters  should  be  ob- 
tained, and  made  attendable,  before  the  time  to  plead  has  expired ; 
otherwise  judgment  may  be  signed. 

If  a  judge  at  chambers  has  refused  to  make  an  order  (under 
8.  81 ),  the  party  seeking  leave  to  plead  several  matters  may  come 
to  the  court  (Johnstone  v.  Knowles,  I  Dowl.  N.  S.  30;  Griffiih  ▼. 
Selby,  9  Exch.  393), 
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An  application  to  review  the  decifion  of  a  judge  at  chambers 
shoald  be  made  in  the  course  of  the  term  next  after  the  decision 
kas  been  given  {Meredith  v.  GitUru,  L.  J.  21,  Q.  B.  278;  Orchard 
▼.  Jtfoxry,  2  E.  &  6.  206 ;  Worman  ▼.  HalaJum,  L.  J.  30,  Q.  B. 
48)L    And  aee  further,  C.  L.  P.  A.  1860,  s.  4,  n.,  potL 

83.  All  objections  to  the  pleading  of  several  pleas,  Objection!  to 
replication  or  subsequent  pleadings,  or  several  avowries  Ee*heird*on* 
or  cognizanceSy  on  the  ground  that  they  are  founded  •umlfenf  to 
on  the  same  ground  of  answer  or  defence,  shall  be  m^en^^^ 
heard  upon  the  summons  to  plead  several  matters. 

See  PI.  R.,  T.  T.  1853,  r.  2,  pat.  An  appeal  lies  to  the  court 
{Gr^th  T.  SeUnfy  ubi  supra). 

84.  The  following  pleas,  or  any  two  or  more  of  Certain  piess 
them,  may  be  pleaded  together  as  of  course,  without  ^J^^  ^^ 
leave  of  the  court  or  a  judge  ;  that  is  to  say,  a  plea  gether  with- 
denying  any  contract  or  debt  alleged  in  the  declara-  ""'  *®*^** 
tion ;  a  plea  of  tender  as  to  part ;  a  plea  of  the  Statute 

of  Limitations,  set-o^  bankruptcy  of  the  defendant, 
discharge  under  an  insolvent  act,  plene  administravity 
plene  administravit  prater,  infancy,  coverture,  pay- 
ment, accord  and  satisfaction,  release,  not  guilty,  a 
denial  that  the  property  an  injury  to  which  is  com- 
plained of  is  the  plaintiff's*,  leave  and  licence,  son 
asdaoh  demesne,  and  any  other  pleas  which  the  judges 
of  the  said  superior  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chief  judges  of  3ie  said  courts 
shall  be  three,  shall  by  any  rule  or  order,  to  be  from 
tiioe  to  time  by  them  made  in  term  or  vacation,  order 
or  direct. 

85.  The  signature  of  counsel  shall  not  be  required  signature  of 

tol      j»  counsel, 

any  pleading. 

The  signature  of  counsel  is  still  required  on  some  motions  and 
rales. 

86.  Except  in  the  cases  herein  specifically  provided  ^w  pleading 
for,  if  either  party  plead  several  pleas,  replications,  tenTwitSut 
avowries,  comiizances,   or  other  pleadincrs,  without  leave,  judg- 

1^        ^\.  i  'J         *u  '4.  J.       u   11   mentmaybe 

leave  of  the  court  or  a  judge,  the  opposite  party  shall  signed, 
be  at  liberty  to  sign  judgment ;  provided  that  such 
judgment  may  be  set  aside  by  the  court  or  a  judge, 
upon  an  affidavit  of  merits,  and  such  terms  as  to  costs 
and  otherwise  as  they  or  he  may  think  fit. 

See  Meuittr  y.  Rote,  L.  J.  22,  C.  P.  78. 
See  note  to  a.  81. 

*  This  word  limits  the  plea  to  a  traverse  of  the  plaintiff't  property;  and 
tbeefore  where  it  is  intended  to  plead,  along  with  any  other  plea,  a  denial 
(to  some  oflfendhiK  thins  belongs  to  the  dtfakUMit,  leave  to  plead  seyeral 
■Mtten  most  be  obtained. 

£2 
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Ii?Jmtm***  ^^*  ^"®  ^^^  assignment  only  shall  be  pleaded  to 
only  allowed  an  J  number  of  pleas  to  the  same  cause  of  action  ;  and 
thewSne'  **'  ^"^^  ^^^^  assignment  shall  be  consistent  with  and  eon- 
came  of  «c-  fined  by  the  particulars  delivered  in  the  action,  if  any, 
^^^'  and  shall  state  that  the  plaintiff  proceeds  for  causes  of 

action  different  from  all  those  which  the  pleas  profess 
to  justify,  or  for  an  excess  over  and  above  what  idl  the 
defences  set  up  in  such  pleas  justify,  or  both. 

As  to  when  a  new  assignment  is  necessary,  see  Bullen  and 
Leake  s  Precedents  of  Pleadings,  2nd  edit,  553 — 655. 

A  new  assignment  is  in  the  nature  of  a  replicatioD,  and  most 
be  delivered  within  the  same  time  (see  s.  53,  n.)*  The  plaintiff 
must  give  notice  to  plead  to  it ;  and  the  time  for  pleading  to  it 
is  eight  dayS|  as  in  the  case  of  a  declaration  (ss.  62,  63). 

Pleas  not  to  88.  No  plea,  which  has  already  been  pleaded  to  the 
repeate  .  jg^laration,  shall  be  pleaded  to  such  new  assignment, 
except  a  plea  in  denial,  unless  by  leave  of  the  court  or 
a  judge  ;  and  such  leave  shall  only  be  granted  upon 
satisfactory  proof  that  the  repetition  of  such  plea  is 
essential  to  a  trial  on  the  merits. 

This  enactment  somewhat  limits  the  general  rights  conferred 
by  ss.  81,  84,  ante, 

Fonn  of  de-  39,  The  form  of  a  demurrer,  except  in  the  eases 
joinder  in  de-  herein  specifically  provided  for,  shall  be  as  follows,  or 
murrer.         to  the  like  effect  :— 

"  The  defendant,  by  his  attorney  [or  in  person,  ^c^ 
or  plaintiff]  says,  that  the  declaration  [or  plea, 
4*c. j  is  bad  m  substance ;" 

and  in  the  margin  thereof  some  substantial  matter  of 
law  intended  to  be  argued  shall  be  stated ;  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or 
with  a  frivolous  statement,  it  may  be  set  aside  by  the 
court  or  a  judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea ;  and  the  form  of  a 
joinder  in  demurrer  shall  be  as  follows,  or  to  the  like 
effect : — 

"  The  plaintiff  ^or  defendant]  says  that  the  declara- 
tion [or  plea,  SfC."]  is  good  in  substance." 

As  there  are  no  cases  herein  specifically  provided  for,  the 
exception  of  these  cases  may  be  rejected  as  surplusage  in  this 
enactment ;  and  it  may  also  be  observed,  that  the  word  plea  does 
not  mean  a  plea  technically  so  called  (L  e.,  the  answer  to  the 
declaration),  but  a  pleading  generally,  as  a  replication,  rejoinder, 
&c.  (Cutis  V.  Surridge,  9  Q.  B.  1015). 

See  generally  sections  50,  51,  tupra\  and  R.  G.,  H.  T.  1853, 
rr.  14, 15,  16,  17. 
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A  demurrer  is  a  pleading  within  s.  54,  antCf  and  must  be  pro- 
perly entitled  and  dated  as  therein  directed ;  and  be  delivered 
between  the  parties. 

The  statement  in  the  margin  should  not  be  a  mere  repetition  Mar^nai 
of  the  demurrer ;   bat  should  sute  some  special  gpround  ( Roit  "**'*  **  ''*■ 
T.  Jto6ejon,  3  Dowl.  779).    Several  special  grounds  may  be  stated  **'"^^'* 
{Whitmtart  v.  KiekoUt,  S  Dowl.  521);  but  the  party  demurring 
is  not  restricted  upon  the  argument  to  the  grounds  so  stated ; 
the  object  of  this  statement  being  rather  to  give  colour  to  the 
demurrer. 

The  want  of  the  statement  in  the  margin  is  no  ground  for 
objecting  to  the  demurrer  being  argued :  it  only  affonls  ground 
ibr  setting  it  aside  (Lacy  v.  (7in6er«,3  Dowl.  732).  Stating  what 
isfirivolous  is  stating  nothing  (Per  Parke,  B.,  Tucker  v.  Bamtley^ 
16  Bd.  &  W.  54). 

A  defective  marginal  note  will  be  allowed  to  be  amended  on  May  he 
payment  of  costs  {Rom  v.  Robeson,  3  Dowl.  779),  and  the  case  amended. 
postponed  to  allow  points  for  argument  to  be  stated  {Parker  v. 
Bik^,  3  M.  &  W.  230). 

The  application  to  the  court  to  set  aside  a  demurrer  as  frivolous  Fri9olou$  d^ 
most  be  made  on  an  affidavit  referring  to  the  pleadings  and  set-  T^^^'JUf^ 
ting  them  out  (DanieU  ▼.  Lewis,  1  Dowl.  N.  S.  542).    The  appli-  ^  '"  "^ 
cation  must  be  made  promptly,  as  advantage  cannot  be  taken 
after  a  joinder  in  demurrer,  and  notice  of  trial  of  issues  in  fact 
{Nortom  ▼.  Mackintosh,  7  DowL  529).     A  frivolous  demurrer  is 
not  an  irregularity,  waived  by  applying  for  further  time  to  reply 
to  it  (Cutis  v.  Swrridge,  ubi  supra). 

The  party  demurring  should  give  a  notice  to  join  in  demurrer  Joinder  in 
to  enable  him,  if  a  joinder  is  not  delivered  within  four  days,  to  demurrer, 
sign  judgment,  (R.  G.,  H.  T.  1853,  r.  14). 

The  party  whose  pleading  is  demurred  to  may  amend,  on 
obtaining  leave  to  do  so  from  the  court,  or  a  judffe  at  chambers. 
Tbb  is  generally  only  allowed  on  payment  of  the  costs  of  the 
demurrer ;  but  the  judge  at  chambers  may  give  nominal  costs, 
sod  the  court  will  not  review  his  decision  (  Tomlinson  v.  Bollard, 
4Q.B.642). 

As  to  the  time  for  the  other  party's  pleading  after  amendment, 
see  s.  90,  post. 

If  he  does  not  amend,  he  must  join  in  demurrer  in  four  days ; 
hat  be  may  obtain  further  time,  if  necessary.  The  joinder  should 
be  entitled  and  dated,  as  directed  by  s.  54  (p.  51),  ante. 

The  issue  or  demurrer  book  must  be  made  up  and  duly  deli-  Demurrer 
▼ered  by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be  books. 
(R.  G.,  H.  T.  1853,  rr.  16,  17,  post ;  and  see  Jewell  v.  Parr,  16 
C  B.  684). 

If  die  books  are  not  delivered  to  all  the  judges,  the  cause  may  Setting  doum 
be  struck  out  of  the  paper  {Abraham  v.  Cook,  3  Dowl.  215).     If  /or  argw 
one  party  make  default  and  the  other  deliver  all  his  books,  the  "*^'' 
party  in  default  cannot  be  heard  until  he  has  paid  his  opponent's 
costs  of  such  additional  delivery,  and  is  subject  to  judgment 
{WiHon  ▼.  Scarlettt  1  D.  &  L.  810 ;  and  see  Sandall  v.  Bennett,  2 
A.  &  E.  204). 

To  obtain  the  costs  from  the  defaulting  party,  the  other  party 
should  deliver  the  books  the  day  after  the  default  (Ff«/ifr  v.  Snow, 
3DowL27> 
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DeiDtirrers  [u  well  at  special  cases  and  special  Terdicts  and 
appeals  from  county  courts]  shall  be  set  down  for  argument  at 
the  request  of  either  party,  and  notice  thereof  shall  be  forthwith 
given  by  such  party  to  the  opposite  party  (R.  G.,  H.  T.  1 853,  r«  15). 
The  notice  must  be  given  four  clear  days  before  the  day  fixed  for 
the  actual  argument  (r.  15  ;  and  see  Jewell  v.  Parr,  ubi  supra). 
It  is  irregular  to  deliver  a  joinder  in  demurrer,  and  at  the  same 
time  a  notice  that  it  has  been  set  down  for  argument  {Gibbons 
y.  Mottram,  1  D.  &  L.  815). 

Upon  cross  demurrers  the  plaintiff  is,  in  the  Queen's  Bench 
and  Common  Pleas, entitled  to  begin  {Halhead  v.  Young,  6  E.  & 
B.  312  ;  Wolverhampton  Waterworks  v.  Hawkerford,  L.  J.  28,  C.  P. 
242). 

It  is  not  usual  to  allow  a  party  to  amend  after  judgment  on 
demurrer  has  been  given  against  him;  but  before  judgment, 
though  after  an  expression  of  the  opinion  of  the  court,  leave  is 
given  to  amend,  almost  as  of  course,  upon  payment  of  costg. 
But  see  Wilson  v.  Tucker,  2  Dowl.  83. 

See,  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.  T.  1853,  r.  40 ;  and 
8.  97,  post. 

^iMidin'  ^'  ^^^^®  ^^  amendment  of  any  pleading  is  al- 

after  amend-  lowed,  no  new  notice  to  plead  thereto  shall  be  neces- 
ment.  ^^xj ;  but  the  opposite  party  shall  be  bound  to  plead 

to  the- amended  pleading  within  the  time  specified  in 
the  original  notice  to  plead,  or  within  two  days  after 
amendment,  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  court  or  a  judge ;  and  in  case  the 
amended  pleading  has  been  pleaded  to  before  amend- 
ment, and  is  not  pleaded  to  de  novo  within  two  days 
after  amendment,  or  within  such  other  time  as  the 
court  or  a  judge  shall  allow,  the  pleadings  originally 
pleaded  thereto  shall  stand  and  be  consider^  as  pleaded 
in  answer  to  such  amended  pleading. 

See  note  to  s.  34,  ante. 

See  also  notes  to  s.  63,  ante,  as  to  the  time  allowed  for  plead- 
ing. 

Examples  of  PLBADma. 

And  whereas  it  is  desirable  that  examples  should  be 
given  of  the  statements  of  causes  of  action,  and  of 
forms  of  pleading :  be  it  enacted  as  follows : — 

91.  The  forms  contained  in  the  schedule  (B.)  to  this 
act  annexed  shall  be  sufficient,  and  those  and  the  like 
forms  may  be  used,  with  such  modifications  as  may  be 
necessary  to  meet  the  facts  of  the  case  ;  but  nothing 
herein  contained  shall  render  it  erroneous  or  irr^ular 
to  depart  from  the  letter  of  such  forms,  so  long  as  the 
substance  is  expressed  without  prolixity. 

See  as   to  the  construction  of  this   section,  Place  v.    PotU^ 
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I  EzdL  y05  ;  Wilkinaon  y.  Skarland,  10  Excb.  724 ;  11  Exch.  S3 1 
and  Fagg  ▼.  Nmdd,  3  E.  &  B.  650.  See  also  Fenton  ▼.  £//u, 
6  TtODU  192 ;  Brmen  t.  Gander ,  6  Taunt  389 ;  Vlctort  t.  Domett 
12  M.  &  W.  758;  KeUy  ▼.  Cwrzon,  4  A.  &  £.  622 ;  Berdoe  v. 
%!</«.  1  Exch.  175. 

Partiealara  of  the  oommon  plea  of  fraud  and  coTin  may  be 
ordered  (MeCreigki  v.  Sievent,  10  W.  R.  798,  Ex.) ;  but  such  an 
Older  is  certainly  Tery  unusual. 

Judgment  by  Default. 

And  with  respect  to  judgmeDt  bj  default,  and  the 
mode  of  ascertaining  the  amount  to  be  recovered 
thereupon,  be  it  enacted  as  follows : — 

92.  No  rule  to  compute  shall  be  necessary  or  used :  Ruu  to  com- 
but  nothing  in  this  act  contained  shall  invalidate  any  SJjJd^ 
proceedings  already  taken  or  to  be  taken  by  reason  of 

any  rule  to  compute  made,  or  applied  for,  before  the 
commencement  of  this  act. 

93.  In  actions  where  the  plaintiff  seeks  to  recover  a  Jadgment 
debt  or  liquidated  demand  in  money,  judgment  by  JquWated ''^^ 
de&ult  shall  be  final.  demands 

flnaL 
Judgment  by  defiiult  may  be  siffned  on  non-appearance  of  the 

Mndant,  when  the  writ  is  specially  endorsed  (s.  27) ;  and  after 
<lcdantion,  for  want  of  a  plea,  when  the  writ  has  not  been  so 
OKUirsed  (s.  28).  The  term  judgment  by  default  includes  judg- 
nent,  by  nU  dicii^  as  after  appearance,  for  want  of  a  plea,  re- 
joinder, &c.  (ss.  53,  68). 

As  to  what  constitutes  a  "debt  or  liquidated  demand  in 
Booey,**  see  s.  2S,  anie,  and  s.  94,  h\fra :  these  words  are  used 
bere  in  contradistinction  to  damaget. 

This  section  does  not  apply  to  actions  of  debt  within  the  8  &  9 
Win  3,  c  11  (see  s.  96,  pott). 

As  to  setting  aside  a  judgment  on  an  affidavit  of  merits,  see 
t.27,n. 

Id  other  cases  than  those  above  referred  to,  interlocutory  judg- 
Btent  only,  may  be  signed ;  and  the  amount  for  which  final  judg- 
n^t  is  to  be  si^ed  must,  in  such  other  cases,  be  ascertained 
noder  the  foUowmg  section. 

94.  In  actions  in  which  it  shall  appear  to  the  court  inquiry  of 
or  a  judee  that  the  amount  of  damages  sought  to  be  ^JS^Ji- 
fecovered  by  the  plaintiff  is  substantially  a  matter  of  reotedtouke 
escalation,  it  shall  not  be  necessary  to  issue  a  writ  of  ^iJjIST 
inquiry,  but  the  court  or  a  judge  may  direct  that  the 

ttnoQDt,  for  which  final  judgment  is  to  be  signed,  shall 
be  ascertained  by  one  of  the  masters  of  the  said  court ; 
umI  the  attendance  of  witnesses  and  the  production  of 
documents  before  such  master  may  be  compelled  by 
subpoena,  in  the  same  manner  as  before  a  jury  upon  a 
writ  of  inquiry;  and  it  shall  be  lawful  for  such  master 
to  adjourn  the  inquiry  from  time  to  time,  as  occasion 
inay  require ;  and  the  master  shall  endorse  upon  the 
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rule  or  order  for  referring  the  amount  of  damages  to 
him,  the  amount  found  by  him,  and  shall  deliver  the 
rule  or  order  with  such  indorsement  to  the  plaintiff  ; 
and  such  and  the  like  proceedings  may  thereupon  be 
had  as  to  taxation  of  costs,  signing  judgment,  and 
otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry. 

It  was  formerly  the  practice  to  refer  to  the  Master  the  compu- 
tation  of  the  amount  for  which  final  judgment  was  to  be  signed 
in  actions  on  bills  of  exchange,  promissory  notes  and  cheques  ; 
in  actions  on  awards,  in  actions  of  covenant  for  rent,  or  for  mort- 
gage money,  or  for  the  arrears  of  an  annuity*  The  cases  are  col- 
lected in  Holdipp  v.  Otway  (2  Wms.  Saund.  107,  n.  2). 

In  these  actions,  and  in  actions  of  a  like  nature,  the  writ  may 
now,  when  the  defendant  is  within  the  jurisdiction,  be  specially 
endorsed,  under  s.  25 ;  upon  which  no  inquiry  is  needed. 

If  the  defendant  resides  out  of  the  jurisdictioD,  there  mutt 
always  be  an  inquiry  (ss.  18,  19). 

/»  what  cases  Under  the  old  practice,  a  reference  to  the  Master  was  not 
wiiiZ'made.  ordered  where  the  action  was  for  an  uncertain  sum,  and  not  a 
mere  matter  of  figures;  as  on  a  foreign  judgment  {Messiu  ▼. 
Lord  Maitareene,  4  T.  R.  493)  ;  on  a  bill  of  exchange  for  foreign 
money  ( Maunsell  v.  Matsareene^  4  T.  R.  87) ;  or  on  a  bottomry- 
bond  {Palin  ▼.  Nichohon,  Tidd,  589) ;  on  a  covenant  to  indemnify, 
where  it  was  open  to  the  jury  to  inquire  into  questions  of  colla- 
teral satisfaction  of  the  plaintifi*'s  claims  (Denisony,  Mair,  14 
East,  622);  in  an  action  on  a  judgment,  interest  being  claimed 
as  damages,  when  the  jury  (before  the  1  &  2  Vict.  c.  110.  8. 17) 
were  left  to  consider  whether  any  and  what  damages  should  be 
given  {Nelson  ▼.  Sheridan^  8  T.  R.  395) ;  and  in  an  action  for  rail- 
way calls,  where  the  reference  to  the  Master  was  refused,  and 
the  case  left  to  the  jury  by  Williams,  J.,  on  the  ground  that  the 
matter  was  too  involved  and  intricate  {Cheltenham  Railway  Con- 
pany  v.  Fryt  7  Dowl.  616). 

In  an  action  on  a  foreign  judgment,  or  on  a  foreign  bill  of 
exchange,  the  damages  are  now  held  to  be  **  substantially  a  matter 
of  calculation."  And  if  the  defendant  is  within  the  jurisdiction, 
the  writ  may  in  such  cases  be  specially  endorsed  under  s.  25. 
In  an  action  on  a  covenant,  the  propnety  of  an  inquiry  may 
depend  on  the  nature  of  the  covenant.  The  damages  in  an 
action  for  railway  calls  would  seem  to  be  substantially  a  matter 
of  calculation ;  and  the  reason  assigned  in  the  report  of  the  case 
above  referred  to,  for  leaving  the  inquiry  to  a  jury  instead  of  to 
the  Master,  is  not  very  satisfactory. 

The  court  or  a  judge  may  direct  that  the  amount  for  which 
final  judgment  is  to  be  signed  should  be  ascertained  by  one  of 
the  Masters.  This  proceeding  is  in  lieu  (in  the  cases  above 
referred  to)  of  the  wnt  of  inquiry,  which  was  issued  after  inter- 
locutory judgment  had  been  signed,  to  ascertain  the  amount  of 
damages  to  be  awarded  to  the  plaintiff.  This  judgment  roust 
still  be  signed  in  cases  not  within  ss.  25,  93.  A  writ  of  in- 
quiry was  granted  where  the  plaintiff  died  after  interlocutory 
judgment  {Berger  v.  Green,  1  M.  &  S.  229). 

Though  there  are  several  defendants,  and  several  interlocutory 
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jodgments,  there  must  be  but  one  reference  {Field  v.  Pooley,  3 
K.  &  G«  756).  A  reference  to  the  Master  may  be  applied  for 
OQ  the  same  day  that  judgment  is  signed  {Russtn  ▼.  Haywardf  5 
B.  &  A.  752). 

Tboagh  the  "  rule  to  compute  "  is  expressly  abolished  by  s.  92, 
proceedings  somewhat  similar  to  those  used  in  obtaining  that 
rule  are  necessary  to  get  an  order  under  this  section.  The  order 
is  obtained  upon  summons,  supported  by  an  affidavit  of  the  cause 
of  action,  and  that  interlocutory  judgment  has  been  signed. 

The  order,  and  notice  of  the  appointment  made  under  it  by  the 
Master,  must  be  served  and  proceeded  upon  in  the  usual  course. 

See  R.  G.,  H.  T.  1853,  r.  171,  post. 

95.  In  all  actions  where  the  plaintiff  recovers  a  sum  Judgment 
of  money,  the  amount  to  which  he  is  entitled  may  be  inSSS*^ 
awarded  to  him  bj  the  judgment  generally,  without  J[^g*|2[f^'" 
any  distinction  being  therein  made  as  to  whether  such  tween  debt 
Bum  is  recovered  by  way  of  a  debt  or  damages.  "^  dimaget. 

96.  Nothing  in  this  act  contained  shall  in  any  way  saring  as  to 
affect  the  provisions  of  a  certain  act  of  parliament  JSionsSr 
passed  in  the   session  of  parliament  holden  in  the  s&9Wiii.3, 
eighth  and  ninth  years  of  the  reign  of  his  majesty  ^'  *** 
King  William  the  Third,  intituled  "  An  Act  for  the 

better  preventing  finvolous  and  vexatious  Suits,"  as  to 
the  assignment  or  suggestion  of  breaches,  or  as  to 
judgment  for  a  penalty  as  a  security  for  damages  in 
respect  of  further  breaches. 

lUberit  v.  Marietta  2  Wms.  Saund.  187,  €t  teq. 
So  it  was  held  that  money  could  not  be  paid  into  court  in  an 
action  on  a  bond  within  the  8  &  9  Will.  3,  c.  11,  which  see  p.  65, 
tmtt, (Bishop  ^London  v.  McNiely  9  Exch.  490).    As  to  common 
moaey  bonds,  see  C.  L.  P.  A.  1860,  s.  25,  post. 

Notice  op  Tkial,  Inquibt  and  Countermand. 

And  with  respect  to  notice  of  trial  and  inquiry,  and 
countermand  thereof,  be  it  enacted  as  follows : — 

97.  Ten  days' notice  of  trial  or  inquiry  shall  be  Time  for  no- 
given,  aud  shall  be  sufficient  in  all  cases,  whether  at  in^  toquSy. 
bar  or  nisi  prius,  in  town  or  country,  unless  otherwise 
ordered  by  the  court  or  a  judge. 

Notice  of  trial  roust  be  given  in  every  case ;  except  (1),  where 
a  cause  has  been  made  a  retnanet  from  one  sitting  to  another,  in 
London  and  Middlesex  (Ham  v.  Greg,  6  B.  &  C.  125)  [it  was 
necessary  where  a  cause  has  been  made  a  remanei  at  the  assizes 
(Gains  v.  BUson,  4  Bing.  414 ;  but  quare  now  the  effect  of  section 
102,  post)']  ;  (2),  where  a  cause  has  been  put  off  by  an  order  of 
Nisi  Prius  {Shepherd  v.  Butler,  1  D.  &  R.  15)  ;  (3),  where  it  has 
been  delayed  by  an  injunction  after  notice  of  trial  (Stockton  and 
Darling  ton  Railway  Company  ▼.  Pox,  6  Exch.  127).        ^ 

Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  in- 
quiry, shall  be  given  in  town  ( R.  G.,  H.  T.  1853,  r.  34). 
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Form  of 
notice. 


To  tphom  to 
ht  given. 


See  as  to  notice  to  produce  record  upon  istue  nml  Uel  record, 
R.  G.,  H.T.  1868,  r.  88. 

See  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.  T.  1853,  r.  40  (pagt}. 
Such  proceeding  would  seem  to  be  applicable  also  in  cases  where 
notice  of  trial  of  issues  in  fEict  is  given  as  well ;  but,  although  a 
defendant  is  under  terms  to  take  short  notice  of  trial,  be  is  still 
entitled  to  full  notice  of  inquiry. 

Where  no  notice  of  trial  has  been  given,  a  defendsDt  is  not 
entitled  to  his  costs  of  preparing  for  trial  {Cooper  v.  Boles,  5  H. 
&  N.  188). 

The  notice  is  now  to  be  in  all  cases  a  ten  days'  notice^  but 
taking  *'  short  notice  of  trial "  may  be  made  a  condition  o£  ob- 
taining time  to  plead  or  )eave  to  amend.  Sometimes  the  words 
**  if  necessary  "  are  introduced  into  the  order;  as  to  their  appli- 
.  cation,  see  Flowers  v.  Welch,  L.  J.  23,  Ex.  7.  Short  notice,  in 
,  all  cases,  and  whether  of  trial  or  of  inquiry,  is  four  days  (R.  Q^ 
H.  T.  1853,  r.86). 

The  notice  must  be  in  writing  (R.  G.,  H.T.  1858,  r.  161). 
No  particular  form  of  words  is  necessary  to  constitute  a  good 
notice,  provided  it  clearly  informs  the  party  in  sufficient  time* 
when  and  where  the  cause  is  to  be  tried  {Cory  Y.Hotton,  1  L.,  M. 
&  P.  23).  The  notice  is  usuallv  given  on  the  back  of  the  issae ; 
and,  if  so,  need  not  be  entitled  in  the  court  or  cause ;  but  if  on 
separate  paper,  it  must  be  so  entitled.  A  notice  of  trial  ori- 
ginally dated  the  2nd  of  April,  1856,  was  given  for  the  first 
sittings  "  in  next  Easter  Term."  It  was  afterwards  altered  by 
dating  it  as  of  the  18th  of  April,  and  making  it  a  notice  for  the 
second  sittings  '*  in  next  Easter  Term."  This  was  held  a  grood 
notice  for  Easter  Term,  lS56{Petm  v.  Green,  L.J.  25,  Q.  B.  353  ; 
overruling  Benihall  v.  West,  D.  &  L.  599). 

If  the  notice  is  endorsed  on  the  issue,  and  a  separate  notice 
griven  for  a  different  day,  the  notice  will  be  irregular  {Kerry  v. 
Reynolds,  4  Dowl.  f234).  The  notice  should  be  withdrawn,  and 
fresh  notice  given  {Fell  v.  Tyne,  5  Dowl.  246). 

A  notice  of  continuance,  bad  as  such,  may  be  a  good  notice  of 
trial,  if  given  in  sufficient  time  {Cory  v.  Hotson,  ubi  supra). 

It  must  be  served  on  the  attorney  in  the  cause,  or  on  the  de- 
fendant, if  he  has  appeared  in  person ;  in  which  latter  case,  it 
must,  formerly,  have  been  served  personally  upon  him,  or  appear 
to  have  come  to  his  knowlege  {Fry  v.  Mann,  1  Dowl.  419  ;  but 
see  R.G.,  H.  T.  1853,  r.  166,  post.)  It  would  appear  that  the 
notice  may  not  be  left  at  the  address  given  in' the  appearance,  for 
pleadings  and  other  proceedings  requiring  personal  service  are 
excepted  from  those  which  may  be  so  left  (see  s.  30,  supra,  and 
R.  G.,  H.  T.  165—167). 

A  trial  will  not  be  irregular  if  the  attorney  who  has  received 
notice  dies  after  such  notice,  provided  the  plaintifif  does  not  know 
the  £sct  {Ashley  v.  Brown,  1  L.,  M.  &  P.  451). 


Notice  of  eon' 
iinuance  in 
town  causes. 


If  the  plaintiff  is  not  ready  to  proceed,  he  may,  in  town  causes, 
instead  of  countermanding,  continue  his  notice  of  trial.  Notice 
of  continuance  roust  be  given  four  days,  or,  after  short  notice, 
two  days  before  the  day  of  trial  or  inquiry,  the  same  notice  as  in 
the  case  of  a  countermand  {Forbes  v.  Crow,  1  M.  &  W.  465),    A 
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notice  of  continuance  may  be  given  on  a  writ  of  inquiry  ( Wihon 
T.  NesHtt  1  DowL  N.  S.  6/5),  and  poasibly  also  on  a  reference  to 
tbe  Master,  under  s.  94.  It  cannot  be  given  after  a  countermand 
(SmA  ▼.  /Tqf,  Barnes,  301). 

At  to  the  defendant's  proceedings,  if  plaintiff  faib  to  try,  see 
8. 101. 

If  die  notice  of  trial  is  irreg^ular  or  insufficient,  tbe  verdict,  if  Irregular 
die  plaintiff  goes  to  trial,  and  tbe  defendant  does  not  appear,  ^^^ 
may  be  set  aside  by  the  defendant  (  Williams  v  Williamtt  2  Dowl. 
SM;  BenthaU  ▼.  We$tt  tM  nqtra).  But  an  irregularity  in,  or 
want  of  notice,  nuiy  be  waived ;  as  by  appearing  at  the  trial 
Dte  d.  AntrobuM  v.  Jep$on,  8  B.  &  Ad.  402) ;  or  by  the  defendant 
taking  pToceedings  to  get  the  cause  struck  out  of  the  list  (Young 
V.  Fbfter,  2  Dowl.  N.  S.  6S7). 

Where  no  proceedings  have  been  taken  for  one  year,  a  month's 
notice  is  necessary  ^see  R.  O.,  H.  T.  1853,  r.  1 76,  and  s.  58,  ante). 

See  R.  G.,  H.  T.  1853,  rr.  34—41,  174,  17 5,  pott. 

98.  A  countennaDd  of  notice  of  trial  shall  be  given  Notice  of 
four  days  before  the  time  mentioned  in  the  notice  of  Sandf' 
trial,  unless  short  notice  of  trial  has  been  given,  and 

then  two  days  before  the  time  mentioned  in  the  notice 
of  trial,  unless  otherwise  ordered  bj  the  court  or  a 
judge,  or  by  consent. 

The  notice  of  countermand  must  be  in  writing. 
**  Countermand  of  notice  of  trial  or  inquiry  may  be  given  either 
IB  town  or  country,  unless  otherwise  ordered  by  the  court  or  a 
judge"  (R.  G.,  H.  T.  1853,  r.  34);  i.  e.  it  may  be  given  either  to 
the  attorney  in  town,  or  agent  in  the  country  (although  the  agent's 
naxoe  appears  on  the  record),  and  by  either  (Chestifn  v.  Pearcet  4 
DowL  693 ).  But  a  notice  to  a  defendant  in  the  conntry,  who 
appears  by  attorney  in  town,  is  insufficient  (Margetton  v, Bushy  8 
ThvtlZSS). 

A  remanet  cannot  be  the  subject  of  a  countermand  {Tempany  v. 
lUg6y,  10  Exch.  476). 

As  to  the  defendant's  proceedings  if  the  plaintiff  fails  to  try 
the  cause,  see  s.  101,  post. 

Although  it  may  be  too  late  to  give  a  proper  notice  of  counter* 
Btaod,  a  notice  may  usefully  be  given  with  a  view  of  preventing 
the  defendant  from  incurring  thereafter  unnecessary  costs- 
See  t.  97  and  note,  supra  ;  and  R.  G.,  H.  T.  1858,  rr.  34—41. 

99.  A  rule  for  costs  of  the  day  for  not  proceeding  coeuofth* 
to  trial  pursuant  to  notice,  or  not  countermanding  in  ^^* 
sufficient  time,  may  be  drawn  up  on  affidavit,  without 
motion. 

It  is  a  side  bar  rule,  R.  G.,  H.  T.  1853,  r.  39.  As  to  affidavit, 
lee  Powell  v.  James,  12  M.  &  W.  100. 

**  Costs  of  tbe  day"  are  the  same  as  those  which  are  paid  on 
i  withdrawal  of  tbe  record  (  Walker  v.  Lane,  3  DowL  504) ;  and 
if  die  cause  has  been  made  a  remanet  from  one  sittings  to  another. 


B4 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


Payment  of 
the  costs. 


Exmsefor 
not  going  to 
trial. 


Statute  14 
Geo.  2,  c,  17, 
•s  to  Judg- 
ment in  case 
of  nonsuit, 
repealed. 


thc"cott8"  arc  the  "cosu  of  the  day"  of  the  second  sittings 
when  the  default  took  place  {Brett  v.  Stone^  1  D.  &  L.  140). 

Payment  of  the  costs  may  be  enforced  by  execution  upon  the 
Master's  a//ocartir,  under  1  &  2  VicL  c.  110,  t.  18  {Hodgsam  r. 
Paterson,  2  Dowl.  N.  S.  129). 

The  rule  is,  of  course ;  so  that  if  the  plaintiff  had  any  gi>od 
excuse  for  not  havings  gone  to  trial,  he  must  move  the  court  to 
discharge  the  rule.  A  proposal  to  refer,  made  after  the  comrais- 
sion  day,  will  be  no  excuse  (Eaton  v.  Shuckburgh,  2  Dowl.  624). 

In  one  caie  (Mullins  v. ,  5  Taunt.  88),  he  was  considered 

justified  in  withdrawing  the  record,  on  the  ground  that  the  jury 
was  prejudiced.  In  another  case,  an  accident  to  a  material  wiu 
ness  was  held  a  sufilicient  excuse  for  not  trying  ( Ogle  ▼.  M<^€Ut, 
Barnes,  133);  and  the  necessary  absence  of  a  material  witness 
has  been  held  a  good  excuse  for  not  going  to  trial  {Eastern  UnUm 
Railway  Company  v.  Symondt,  4  Excl^  502).  In  another  case,  the 
plaintiff  withdrew  the  record  on  account  of  the  absence  of  a 
witness,  on  being  told  that  the  cause  might  be  re-entered  for  trial 
before  twelve  o'clock.  The  defendant  then  entered  a  ne  recipi' 
atuTf  and  on  the  witness  appearing,  the  plaintiff  offered  to  try, 
but  the  defendant  refused  to  consenL  The  court  refused  the  de- 
fendant the  costs  of  the  day  (Pope  v.  Flemings  5  Exch.  249) ;  »ed 
qtutre  whether  a  rule  under  this  section  will  be  dLicharged  ;  and 
qtnere  whether  the  bankruptcy  or  insolvency  of  the  plaintiff  will 
be  considered  an  excuse  for  not  trying,  as  it  was  formerly  a  reason 
for  discharging  a  rule  for  judgment  as  in  a  case  of  a  nonsuit,  or 
entering  a  stet  processus, 

A  defendant  is  not  entitled  to  costs  of  the  day  when  the  cause 
was  struck  out  owing  to  the  absence  of  both  parties  {Morgan  v. 
Fernyhough,  L.  J.  25,  Ex.  52) ;  nor  where  the  jury  have  not  been 
sworn  ( IVame  v.  Hill,  L.  J.  29,  C.  P.  201);  nor  where  the  de- 
fendant has  not  applied  for  a  nonsuit  (Leech  ▼.  Gibson^  10  W.  R. 
354,  Ex. ;  see  also  Greenaway  v.  Holmes,  2  C.  L.  R.  745).  All 
objections  to  the  allowance  of  these  costs  should  be  taken  before 
the  roaster  upon  the  taxation,  and  not  reserved  sub  silentio  for  a 
subsequent  application  to  the  court  (Rainforth  v.  Hamer,  3  C.  L. 
R.  298). 

Formerly  the  payment  of  the  costs  of  the  day  would  not  be 
made  a  condition  precedent  to  further  proceedings,  unless  in 
peculiar  circumstances  ;  as  where  the  plaintiff  was  a  pauper,  and 
resident  out  of  the  jurisdiction  (Cross  v.  Port  qf  London  insurance 
Company,  L.  J.  1 8,  Q.  B.  2).     See  now  R.  G.,  H.  T.  1853,  r.  122. 

Judgment  for  not  proceeding  to  Trial. 

And  with  respect  to  judgment  for  default  in  not 
proceeding  to  trial,  be  it  enacted  as  follows :  — 

100.  The  act  passed  in  the  fourteenth  year  of  tlie 
reign  of  his  Majesty  King  George  the  Second,  in- 
tituled "  An  Act  to  prevent  Inconveniences  arising 
from  Delays  of  Causes  after  Issue  joined,"  so  far  as 
the  same  relates  to  judgment  as  in  the  case  of  a  non- 
suit, shall  be  and  the  same  is  hereby  repealed,  except 
as  to  proceedings  taken  or  commenced  thereupon  be- 
fore the  commencement  of  this  act. 
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101*.  Where  any  issue  is  or  shall  be  joined  in  any  Proceeding 
cause,  and  the  plaintiff  has  neglected  or  shall  neglect  JJ^  ™^e^' 
to  bring  such  issue  on  to  be  tried,  that  is  to  say,  in  to  briog  on 
town  causes  where  issue  has  been  or  shall  be  joined  {^^tJ^d  *  *** 
in,  or  in  the  vacation  before,  any  term,  for  instance, 
Hilary  Term,  and  the  plaintiff  has  neglected  or  shall 
n^lect  to  bring  the  issue  on  to  be  tried  during  or 
before  the  following  term  and  vacation,  for  instance, 
Easter   Term  and  Vacation,  and  in  country  causes 
where  issue  has  been  or  shall  be  joined  in,  or  in  the 
vacation  before,    Hilary  or  Trinity  Term,   and  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  at  or  before  the  second  assizes 
following  such  term,  or  if  issue  has  been  or  shall  be 
joined  in,  or  in  the  vacation  before,  Easter  or  Michael- 
mas Term,  then,  if  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  at  or  before 
the  first  assizes  af\er  such  term,  whether  the  plaintiff 
shall  in  the  meantime  have  given  notice  of  trial  or  not, 
the  defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issue  on  to  be  tried  at  the  sittings 
or  assizes,  as  the  case  may  be,  next  after  the  expiration 
of  the  notice  <  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  the  said  notice  given 
by  the  defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed  to  trial, 
although  duly  required  so  to  do,  (which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,)  and  may  sign  judgment  for  his  costs  ; 
provided  that  the  court  or  a  judge  shall  have  power 
to  extend  the  time  for  proceeding  to  trial,  with  or 
without  terms. 

It  may  be  difficult  to  apply  this  section,  when  the  venue  has 
been  changed  after  issue  joined. 

If  the  plaintiff  fails  to  bring  on  the  cause  for  trial,  the  de- 
fendant may.  under  this  section,  after  giving  the  notice  therein 
provided  for,  suggest  the  plaintiff's  neglect  to  try,  and  sign  judg- 
ment for  his  costs.  He  may,  however,  if  he  prefer  it,  take  down 
the  cause  for  trial  by  proviso  (s.  1 16). 

The  plaintiff  may  apply  for  an  extension  of  the  time  after 
notice,  but  before  the  suggestion  is  entered  by  the  defendant; 
and  this  is  the  better  course  ( Farthing  v.  CattUi,  L.  J.  22,  Q.  B. 
167,  Bail  Court).  The  application  must  be  made  within  the 
twenty  days  (per  Martin,  B.,  in  Homer  v.  Spencer,  1  F.&  F.  412). 
The  twenty  days  may  include  the  ten  days  which  the  plaintiff 


*  This  tectioo  w.ould  seem  not  to  be  applicable  in  ejectment,  where  there 
n,  ftrktly  tp<»king,  no  issue  Joined,  and  for  which  special  provision  is  made 
by  s.  202,  poBt;  and  see  Scope  v.  Paddison  (6  H.  &  N.  641 ;  L.  J.  SO,  Ex. 
S4i,)  cited  in  QOte  to  section  177,  potL 
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would  require  for  bis  notice  of  trial  (Judkint  ▼•  Athertcm^  L.  J.  23, 
Q.  B.  ZU). 

Issue  must  be  joined,  but  need  not  be  delivered  (Heath  v. 
Boxallt  7  Dowl.  16).  Issue  roust  be  joined  as  to  all  the  defend* 
ants  who  plead,  if  there  be  several  {Jackson  v.  Utting,  2  Dowl. 
N.  S.  543) ;  at  least,  as  to  those  who  are  alive  ;  for  if  one  or  more 
of  several  defendants  die,  their  deaths  must  be  suggested  {PimAms 
V.  Stureh,  5  C.  B.  474). 

When  the  The  time  from  which  the  plaintiff's  delay  will  commence  run- 

^JjJ^^J^****'  ning,  will  not  begin  till  the  last  issue  is  joined,  if  there  are  several 
""^  ( Crowther  v.  Duke,  7  Scott,  409).     If  there  are  issues  in  law,  Ae 

plaintiff  is  not  bound  to  go  to  trial  until  these  issues  are  deter- 
mined ( Crisp  V.  Atwell,  1  L.  M.  &  P.  454),  unless  otherwise 
ordered  under  s.  80,  anie.  If  the  plaintiff's  proceedings  have 
been  stayed  by  an  injunction,  he  is  bound  to  go  on  as  soon  as  the 
ir^unction  is  dissolved  (Dobson  v.  BrockUhank,  L,  J.  21,  Ex.  96). 
This  section  applies  where  plaintiff  has  proceedings  pending 
at  law  and  in  equity,  and  elects  to  proceed  in  equity  {Mortiwsora 
V.  Soaretf  L.  J.  28,  Q.  B.  183). 

If  a  plaintiff  had  once  taken  the  cause  down  to  trial,  although 
a  new  trial  was  afterwards  granted,  and  fresh  notice  given,  pur- 
suant to  which  the  plaintiff  did  not  proceed,  a  rule  for  judgment 
as  in  case  of  a  nonsuit  would  not,  under  the  old  practice,  have 
been  granted  {Hawley  v.  Sherly,  5  Dowl.  393).  The  defendant 
might  try  by  proviso.  So  where  the  plaintiff  was  nonsuited,  and 
the  nonsuit  afterwards  set  aside,  a  rule  was  reused  (Ashley  v. 
Flaxman,  2  Dowl.  697).  So  where,  in  country  causes,  the  cause 
had  been  made  a  remanet  {Brown  v.  Rudd,  1  Dowl.  371);  and 
where  the  plaintiff  had  given  fresh  notice  of  trial  (Gilbert  t. 
Kirkland,  2  Dowl.  153),  a  rule  was  refused.  It  was  different  in 
toum  causes ;  for  there  the  record  was  not  re-entered,  nor  was 
fresh  notice  of  trial  given ;  but  the  cause  came  on  as  if  the  sit- 
tings had  been  continued  without  interruption  {Lawet  v.  Bott^  16 
M.  &  W.  362).  The  proceeding  to  be  adopted  by  the  defendant 
under  this  section  would  seem  to  be  available  to  him,  as  was  that 
for  judgment  as  in  the  case  of  a  nonsuit,  only  on  the  first  failure 
of  the  plaintiff  to  try  the  cause. 

The  suggestion  to  be  entered  by  the  defendant  under  this  sec- 
tion cannot  be  entered  while  the  record  is  imperfect,  as  if  a  plain- 
tiff  has  died  since  default  made  in  going  to  trial.  In  such  case 
a  suggestion  of  the  death  must  be  first  entered  ( Larkin  v.  Buckle, 
1  L.  M.  &  P.  740).  So  if  any  of  several  defendants  have  died 
since  the  writ  issued,  the  record  must  show  that  issue  had  been 
completely  joined  at  the  time  of  the  plaintiff's  default  (Pimkus  v. 
Sturchf  ubi  supra). 

Where  a  plaintiff  has  proceeded  at  law  and  in  equity,  and  has 
elected  to  proceed  in  equity  after  issue  joined  in  the  action ;  the 
defendant  may,  under  the  101st  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  give  notice  to  the  plaintiff  to  bring  the  issue 
on  to  be  tried ;  and  if  the  plaintiff  neglects  to  do  so,  the  defendant 
may  enter  a  suggestion  on  the  record  and  sign  judgment  for  his 
costs  (Mortimore  v.  Soares,  ubi  supra). 

Where  the  defendant  had  applied  at  chambers  to  put  off  the 
trial,  and  the  hearing  had  been  postponed,  so  that  the  commission 
day  was  close  at  hand,  it  was  considered  that  the  plaintiff  was 


Death  of  a 
party. 
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jaidfied  in  oountermanding;  and  that  there  was  no  neglect  on 
ha  part  (lUndell  y.  Bailev,  2  DowL  US).  So  if  the  plaintiff 
coontermaDds  his  notice  of  trial,  or  does  not  proceed  to  trial,  at 
defimdant's  request,  there  is  no  neglect  on  his  part  (Jenkins  v. 
Ckarii^,  2  Dowl.  197 :  Dog  d.  SUppint  v.  Lord,  2  Dowl.  419).  So 
there  is  no  neglect  of  the  plaintiff  if  the  defendant  in  any  way 
consents  to  the  delay  ( Grey  y.  Hutching*,  3  Dowl.  414),  as  by 
negotiating  for  a  settlement  (Alfwd  y.  Fellom,  9  DowL  826), 

As  to  the  mode  of  proceeding  if  the  plaindff  becomes  bankrupt  Bankruptcy, 
or  insolyent,  see  s.  142.  ^f-  of  plain- 

See  TSmteeit  y.  LaUmr,  9  Exch.  420.  Bankruptet, 

9e.  ofde- 
fendant. 

See  R.  G.,  H.  T.  1858,  r.  124w  Aetiont 

against  pri- 
sonert. 

See  R.  G.,  H.  T.  1858,  r.  5%.  wriu  of 

trial. 

Nisi  Prius  Record. 

And  with  respect  to  the  nisi  prius  record,  be  it 
enacted  as  follows  : — 

102.  The  record  of  nisi  prius  shall  not  be  sealed  or  Niii  Prius 
passed,  but  may  be  delivered  to  the  proper  officer  of  J^JjJi^or** 
the  court  in  which  tlie  cause  is  to  be  tried,  to  be  by  pasMd. 
him  entered  as  at  present,  and  remain  until  disposed 

of. 

See  as  to  annexing  to  record  the  particulars  of  demand  and 
set^ofi;  R.  G.,  H.  T.  1858,  r.  19;  and  as  to  entering  causes  in 
London  and  Middlesex,  r.  48. 

103.  Records  of  the  superior  courts  of  common  law  Trials  in 
shall  be  brought  to  trial  and  entered  and  disposed  of  countie* 

.     .,  J.'  ^       y   ja       »     ax.  '       J.X.        palatine. 

m  the  counties  palatme  m  the  same  manner  as  m  other 
counties. 

No  mittimus  to  the  Chancellor  of  the  Counties  Palatine  will 
henceforth  be  requisite. 


Jury  and  Jury  Process. 

And  with  respect  to  juries  and  jury  process,  be  it 
enacted  as  follows : — 

104.  The  several  writs  of  venire  facias  juraiores,  Juryoroceas; 
and  distringas  juratores^  or  habeas  corpora  jura-  ^^^^^' 
toruMy  and  the  entry  jurata  ponitur  in  respectUy  shall 

no  longer  be  necessary  or  used. 

105.  The  precept  issued  by  the  judges  of  assize  to  T^T^^  ^^ 
the  sheriff  to  summon  jurors  for  the  assizes  shall  direct  usiTO'to 
that  the  jurors  be  summoned  for  the  trial  of  all  issues,  JJ^^^JJ^J 
whether  civil  or  criminal,  which  may  come  on  for  trial  at  well  as 
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criminal 
trials. 


at  the  assizes ;  and  the  jurors  shall  thereupon  be  sum- 
moned in  like  manner  as  at  present. 

This  section  perhaps  does  not  provide  for  summoning  juries  in 
cases  where  the  sheriff  is  a  party.  The  venire  was  formerly  ia 
such  a  case  directed  to  the  coroner,  which  was  permitted  by  the 
use  of  the  words  sheriff  or  other  minister  in  the  Jury  Act  (6  GcfO.  4, 
c.  50) ;  but  any  such  difficulty  is  removed  by  the  C.  L.  P.  A. 
1854,  B,  59,  post. 


A  printed 
panel  to  be 
])repared  and 
annexed  to 
the  record. 


106.  A  printed  panel  of  the  jurors  summoned  shall, 
seven  days  before  the  commission  day,  be  made  by  the 
sheriff,  and  kept  in  the  office  for  inspection  ;  and  a 
printed  copy  of  such  panel  shall  be  delivered  by  the 
sheriff  to  any  pai'ty  requiring  the  same,  on  payment 
of  one  shilling  ;  and  such  copy  shall  be  annexed  to 
the  nisi  prius  record. 

See  R.  G.,  H.  T.  1853,  r.  47,  post. 
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107.  The  sheriffs  of  London  and  Middlesex  re- 
spectively shall,  pursuant  to  a  precept  under  the  hand 
of  a  judge  of  any  of  the  said  superior  courts,  and 
without  any  other  authority,  sunmion  a  sufficient 
number  of  common  jurors  for  the  trial  of  all  issues  in 
the  superior  courts  of  common  law,  in  like  manner  as 
before  this  act ;  and  seven  days  before  the  first  day  of 
each  sittings  a  printed  panel  of  the  jurors  so  sum- 
moned for  the  trial  of  causes  at  such  sittings  shall  be 
made  by  such  sheriffs,  and  kept  in  their  offices  for 
public  inspection ;  and  a  printed  copy  of  such  panel 
shall  be  delivered  by  the  said  sheriffs  to  any  party  re- 
quiring the  same  on  payment  of  one  shilling  ;  and 
such  copy  shall  be  annexed  to  the  nisi  prius  record  ; 
the  said  precept  shall  and  may  be  in  like  form  as  the 
precept  issued  by  the  judges  of  assize,  and  one  thereof 
shall  suffice  for  each  term,  and  for  all  the  superior 
courts  ;  and  it  shall  be  the  duty  of  the  sheriffs  respec- 
tively to  apply  for  and  procure  such  precept  to  be 
issued  in  sufficient  time  before  each  term  to  enable 
them  to  summon  the  jurors  in  manner  aforesaid  ;  and 
it  shall  be  lawful  for  the  several  courts,  or  any  judge 
thereof,  at  any  time  to  issue  such  precept  or  precepts 
to  summon  jurors  for  disposing  of  the  business  pend- 
ing in  such  courts,  and  to  direct  the  time  and  place  for 
which  such  jurors  shall  be  summoned,  and  all  such 
other  matters  as  to  such  judge  shall  seem  requisite. 

108.  The  precept  issued  by  the  judges  of  assize  as 
aforesaid  shall  direct  the  sheriff  to  summon  a  sufficient 
number  of  special  jurymen,  to  be  mentioned  therein. 
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not  exceeding  forty-eight  in  all,  to  try  the  special  jury  be  •um- 
causes  at  the  assizes ;  and  the  persons  summoned  in  3?l!^cui^ 
pursuance  of  such  precept  shall  be  the  jury  for  trying  jurycasetat 
the  special  jury  causes  at  the  assizes,  subject  to  such  ** 
right  of  challenge  as  the  parties  are  now  by  law  entitled 
to ;  and  a  printed  panel  of  the  special  jurors  so  sum- 
moned shall  be  made,  kept,  delivered  and  annexed  to 
the  nisi  prius  record,  in  like  time  and  manner  and 
upon  the  same  terms  as  hereinbefore  provided  with 
reference  to  the  panel  of  common  jurors  ;  and  upon 
the  trial  the  special  jury  shall  be  balloted  for,  and 
called  in  the  order  in  which  tjiey  shall  be  drawn  from 
the  box,  in  the  same  manner  as  common  jurors  ;  pro- 
vided that  the  court  or  a  judge,  in  such  case  as  they 
or  he  may  think  fit,  may  order  that  a  special  jury  be 
struck  according  to  the  present  practice,  and  such 
order  shall  be  a  sufficient  warrant  for  striking  such 
special  jury,  and  making  a  panel  thereof  for  the  trial 
of  the  particular  cause. 

There  is  no  right  of  peremptory  challenge  of  special  jurors 
•uramooed  under  this  section  {Creed  v.  FUher^  9  Exch.  472). 

The  ^eriff  is  not  entitled  to  fees  directed  by  the  judges  under 
the  7  Will.  4  &  1  Vict.  c.  55  {Bennett  v.  Thompson,  4  W.  R.  614, 
dB.) 

109.  In  any  county,  except  London  and  Middlesex,  Mode  of  ob- 
the  plaintiff  in  any  action,  except  replevin,  shall  be  l^iaf jury 
entitled  to  have  the  cause  tried  by  a  special  jury,  upon  Jj[,f^"*'y 
giving  notice  in  writing  to  the  defendant,  at  such  time 
as  would  be  necessary  for  a  notice  of  trial,  of  his  in- 
tention that  the  cause  shall  be  so  tried  ;  and  the  de- 
fendant or  plaintiff  in  replevin  shall  be  so  entitled,  on 
giving  the  like  notice  within  the  time  now  limited  for 
obtaining  a  rule  for  a  special  jury  :  Provided  that  the 
court  or  a  judge  may  at  anv  time  order  that  a  cause 
shall  be  tried  by  a  special  jury,  upon  such  terms  as 
they  or  he  shall  think  fit. 

Oat  of  London  and  Middlesex,  therefore,  a  plaintiff  in  any  Koiiee  to 
iction,  except  replevin,  must  ordinarily  give  a  ten  days*  notice,  parties. 
unless  the  defendant  is  under  terms  to  take  short  notice  of  trial, 
when  a  similarly  short  notice  of  trial  by  special  jury  may  be 
giveD.  A  defendant  must  ordinarily  give  his  notice  more  than 
lix  days  before  the  commission  day,  but  not  until  after  issue 
joined  (R.  G.,  H.  T.  1853,  r.  44 ;  Draper  v.  Norwood,  23  Jur. 
1083;  and  Dresser  v.  Norman,  6  C.  B.,  N.  S.  427). 

In  order  to  insure  a  special  jury  being  summoned,  notice  must  Notie*  to 
^  given  to  the  sheriff  six  days  before  the  commission  day  that  *herif, 
tbe  cause  is  to  be  tried  by  a  special  jury,  otherwise  the  cause  may 
W  tried  by  a  common  jury,  unless  the  court  or  a  judge  otherwise 
wAttf  (s.  112). 
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Certi/UaU  The  party  who  gives  a  notice  to  try  the  cause  hy  a  special  jury 

{^if^f^^  ^<^  to  pay  all  the  expenses  of  it;  and  these  expenses  are  not 
tpectoijurp,  allowed  as  costs  between  the  parties,  unless  the  judge  certifies  on 
the  back  of  tlie  record  that  the  cause  was  a  proper  one  to  be  tried 
by  a  special  jury  (6  Geo.  4,  c.  60,  s.  34).  The  judge  must  certify 
immeoiately  after  a  verdict,  t.  e.,  within  a  reasonable  time  after  it 
is  pronounced  ( Christie  ▼.  Richardson,  2  Dowl.  N.  S.  503  ).  Where 
the  judge's  signature  to  a  certificate,  which  he  in  court  intimated 
his  intention  of  eiving,  was  not  procured  for  some  weeks  after  the 
trial,'  it  was  heldthat  he  had  not  certified  in  time  ( Grace  ▼.  Churchy 
3  G.  &  D.  591 ;  see  also  Leech  v.  Lamb,  1 1  Exch.  437 ;  also 
Serrell  ▼.  Derbyshire  Railway  Company,  10  C.  B.  910;  and  per 
Cresswell,  J.,  Skipper  v.  Bedkin,S  W.  R.  589,  Prob.). 

The  costs  of  a  special  jury,  if  the  judge  certifies,  necessarily 
depend  upon  the  disposal  of  the  general  costs  of  the  cause ;  see 
Walter  ▼.  Howell,  (L.  J.  22,  Ex.  96),  where  the  doubt  of  Cole- 
ridge, J.,  in  Dewar  y.  Swabey,  (11  A.  &  E.  913),' is  dbposed  of. 

In  a  case  where  the  question  between  the  parties  was  solely 
one  of  law,  and  the  facts  were  not  in  dbputet  Abbott,  C.  J.,  re- 
fused to  certify  {Wemys  v.  Greenwood,  2  C.  &  P.  483).  In  an 
action  for  a  libel  in  a  newspaper,  where  special  pleas  were 
pleaded,  Tindal,  C.  J.,  certified,  stating  that  he  would  not  have 
done  so  if  there  had  not  been  such  plea  {Roberts  ▼.  Brown,  6  C« 
&  P.  757).  In  an  action  for  penalties,  Abbott,  C.  J.,  refused  to 
certify  because,  as  the  case  had  not  been  gone  into,  be  could  not 
certify  on  a  mere  view  of  the  record  {Orme  v.  Croc^ord,  1  C.  & 
P.  537) ;  sed  quare,  the  general  application  of  this  principle. 

Upon  teritt]         See  R.  G.,  H.  T.  1853,  r.  46. 
of  inquiry. 

speciid  Juries  110.  In  London  and  Middlesex  special  jurors  shall 
and  MWdV  ^  nominated  and  reduced  by  and  before  the  under- 
sex,  how  sheriff  and  secondary  respectively,  in  like  manner 
as  by  the  master  before  this  act,  upon  the  applicatioa 
of  either  party  entitled  to  a  special  jury,  and  his  ob- 
taining a  rule  for  such  purpose  ;  and  the  names  of  the 
jurors  so  struck  shall  be  placed  upon  a  panel,  which 
shall  be  delivered  and  annexed  to  the  nisi  prius  re- 
cord, in  like  manner  and  upon  the  same  terms  as  here- 
inbefore provided  with  reference  to  the  panel  of  com- 
mon jurors  ;  and  upon  the  trial  the  special  jury  shall 
be  balloted  for,  and  called  in  the  order  in  which  they 
shall  be  drawn  from  the  box,  in  the  same  manner  aa 
common  jurors. 

As  to  the  practice^  see  R.  G.,  H.  T.  1853,  rr.  44,  45,  46,  and 
note  thereto,  and  to  the  preceding  and  following  sections. 

The  rule  referred  to  is  granted  upon  a  "hand"  motion  of 
counsel. 

Remedy  for  111.  Where  the  defendant  in  any  case,  or  plaintiff 
Uce oftriaT  ^^  replevin,  gives  notice  of  his  intention  to  try  the 
by  special  cause  by  a  special  jury,  and  the  venue  is  in  London  or 
Jury.  Middlesex,  the  court  or  a  judge,  if  satisfied  that  such 

notice  is  given  for  the  purpose  of  delay,  may  order 
that  the  cause  be  tried  by  a  common  jury,  or  make 


struck. 
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each  other  order  as  to  the  trial  of  the  caaee  as  such 
coort  or  judge  shall  think  fit. 

The  court  or  a  judge  may  either  order  the  cause  to  be  tried  in 
its  order  (when,  if  no  special  jury  is  in  attendance,  it  will  be  tried 
by  t  common  jury),  or  directly  order  the  cause  to  be  tried  by  a 
common  jury,  which  will  probably  only  be  done  on  affidaTits  of 
&ct8  justifjring  such  an  order, as  "the  general  right  of  the  subject 
to  try  a  case  by  special  jury  can  only  be  touched  by  affidaTit" 
{Per  PoUock,  C.B.,  Dsini  ▼.  Cor,  16  M.  &  W.  489).  But  a  spe- 
dal  jury  rule  does  not  deprive  ibe  party  of  his  right  to  try  by  a 
common  jury  until  a  special  jury  has  been  struck.  IVhare  a  cause 
bad  been  set  down  for  trial,  and  the  defendant  obtained  a  special 
jury  rule,  on  which  the  jury  was  nominated,  and  on  the  same  day 
the  plaintiff  obtained  a  judge's  order  that  the  cause  should  be 
tried  in  its  order,  unless  a  special  jury  were  first  struck ;  and  no 
special  jury  being  struck,  the  plaintiff  tried  by  a  common  jury, 
it  was  held  that  the  cause  was  properly  tried  {Dowsom  v.  Smith  ,  1 
L.,  M.  &  P.  151 ).  It  would  seem,  therefore,  that  the  proper  way 
to  proceed  in  such  a  case,  is  to  obtain  an  order  that  the  cause  be 
tiied  in  its  order,  unless  the  special  jury  is  previously  struck. 
Tbe  Court  of  Common  Pleas  refused  a  rule  niti  to  discharge  a 
nile  for  a  special  jury,  where  the  jury  had  been  nominated  al- 
^UMigfa  not  reduced  (  White  v.  EtuUm  UnUn  RaiUeay  Companjf,  1 1 
C.B.575). 

When  a  cause  was  set  down  for  trial  at  the  first  sittings  in  term, 
sod  the  defendant  obtained  a  special  jury  rule,  on  an  affidavit 
•tatiDg  the  pleadings,  and  showing  that  no  notice  had  been  given 
to  tbe  onder-sherin,  and  averring  the  deponent's  belief  that  the 
rale  had  been  obtained  for  delay,  the  court  granted  a  rule  nm, 
caXUng  on  defendant  to  show  cause  on  the  third  day  of  the  sit- 
tiogs  why  the  special  jury  nile  should  not  be  set  aside  on  that 
<lay,  unless  the  jury  were  previously  nominated  {Devanoge  t. 
Btrikmiek,  2  L.,  M.  &  P.  277). 

112.  Where  notice  has  been  giren*  to  try  by  special  ^^*Jfe*® 
jwy,  either  party  may,  six  days  before  the  first  day  trui  by 
of  the  sittings  in  London  or  Middlesex,  or  adjourn-  »p«cw  jury. 
^oeai  day  in  jLondon,  or  commission  day  of  the  assizes, 
give  notice  to  the  shenfiT  that  such  cause  is  to  be  tried 
by  A  special  jury  ;  and  in  case  no  such  notice  be  given 
&o  special  jury  need  be  summoned  or  attend,  and  the 
CMse  may  be  tried  by  a  common  jury,  unless  other- 
wise ordered  by  the  court  or  a  judge. 

In  eonntry  causes,  the  plaintifi*,  after  giving  the  defendant  ten 
days'  notice,  must  give  the  sheriff  six  days  notice  of  his  inten- 
tioQ  to  try  by  special  jury.  In  town  causes  the  plaintiff  must 
iMit  only  strike  the  jury  under  s.  110,  according  to  the  present 
pfBctiee,  but  must,  in  addition,  give  six  days'  notice  to  the  sheriff, 
Mherwise  his  cause  may  be  tried  by  a  common  jury.  (See  R.  G., 
H.T.lMS,r.47). 

*  PrDbsUy  notice  to  the  iberifrmay  be  ghren  under  this  Mctton,  although 
Bottcc  to  tbe  opposite  party,  under  s.  109,  may  not  have  been  given,  in  con- 
^^oce  of  the  defendant  having  been  put  under  terms  to  take  short  notice 
wtnaL 
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So  the  defendant  mu^t,  both  in  town  and  country  causes,  if  tbe 
special  jury  has  been  obtained  bv  him,  give  the  sheriff  the  pro- 
per notice.  The  defendant's  notice  to  the  plaintiff  must  be  more 
than  six  days  (s.  109,  n.,  ante),  the  notice  to  the  sheriff,  six  daya. 

No  special  jury  need  be  summoned,  unless  notice  is  given  (see 

8.113). 

?urynon!uin-  ^^^'  ^  ^^  cases  where  notice  is  not  given  to  the 
moned,  cause  sheriff  that  the  causc  is  to  be  tried  by  a  special  jury, 
s*c«mmon  ^^  *^*^  ^7  reason  thereof  a  special  jury  is  not  summoned 
Jury.  or  does  not  attend,  the  cause  may  be  tried  by  a  com- 

mon jury,  to  be  taken  from  the  panel  of  common 
jurors,  in  like  manner  as  if  no  proceedings  had  been 
had  to  try  the  cause  by  a  special  jury. 

As  to  this  enactment,  see  Montague  v.  Smtk  (L.  J.  21,  Q.  B. 
73),  and  cases  there  cited. 

nifewith^Y  114.  A  Writ  of  vicw  shall  not  be  necessary  or  used, 
writ.  but,  whether  the  view  is  to  be  had  by  a  common  or 

special  jury,  it  shall  be  sufficient  to  obtain  a  rule  of 
the  court  or  judge's  order,  directing  a  view  to  be 
had  ;  and  the  proceedings  upon  the  rule  for  a  view- 
shall  be  the  same  as  the  proceedings  heretofore  bad 
under  a  writ  of  view  ;  and  the  sheriff,  upon  request, 
shall  deliver  to  either  party  the  names  of  the  viewers, 
and  shall  also  return  their  names  to  the  associate  for 
tlie  purpose  of  their  being  called  as  jurymen  upon  the 
trial. 

See  R.  a,  H.  T.  1853,  rr.  48, 49. 

Where  it  shall  appear  to  the  court  to  be  proper  and  necessary 
that  the  jurors  should  have  the  view  of  the  messuages,  lands  or 
place  in  question,  in  order  to  the  better  understanding  of  the 
evidence,  *'  the  court  may  order,"  &c.  (4  Anne,  c.  16,  s.  8).  An 
order  for  a  view  will  not  be  granted  in  an  action  for  work  and 
labour  as  a  bricklayer :  *'  The  necessity  of  a  view  seems  to  apply 
chiefly  to  actions  of  a  local  nature,  such  as  trespass  qu,  cL  fr, 
nuisances,  and  the  like"  (Parke,  B.,  in  Stones  v.  Menhewtt  5  Exch. 
382). 

But  see  now  C.  L.  P.  A.  1854,  s.  58. 

Before  applying  the  party  must  get  from  his  opponent  the 
name  of  his  shower,  and  take  it  and  that  of  his  own  shower,  with 
a  memorandum  of  the  time  fixed  for  the  view,  to  the  Master,  that 
the  rule  or  order  may  be  properly  drawn  up,  as  an  omission  of 
the  names  will  be  irregular  ( Tay/or  v.  Thomptonf  1  Dowl.  218); 
and  see  Stones  v.  Menhem,  ubi  supra.  From  tbe  form  there  given 
an  order  under  this  section  may  be  prepared. 

Proceedings        115.  The  jurors  Contained  in  such  panels  as  afore- 

M  reuxrned'   ^^^^  ^^^^^  ^  *^®  jurors  to  try  the  causes  at  the  assizes 
Mmeube-     and  sittings  for  which  they  shall  be  summoned  re- 
fore  this  act.   gpectively  ;  and  all  such  proceedings  may  be  had  and 
taken  before  such  juries  in  like  manner,  and  with  the 
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like  consequences  in  all  respects,  as  before  any  jury 
smnmoned  in  pursuance  of  any  writ  or  writs  of  venire 
Jacifis  juratoreSy  distringas  juratoreSy  or  habeas  cor- 
pora juratorumy  before  this  act. 

Trial  by  Proviso. 

116.  Nothing  herein  contained  shall  aifect  the  right  Defendant's 
of  a  defendant  to  take  down  a  cause  for  trial,  after  uM>ndefauit 
default  by  the  plaintiff  to  proceed  to  trial,  according  ofthepiain- 
to  the  course  and  practice  of  the  court ;  and  if  records  scrvedT 
are  entered  for  trial  both  by  the  plaintiff  and  the  de- 
fendant, the  defendant's  record  shall  be  treated  as 
standing  next  in  order  after  the  plaintiff's  record  in 
the  list  of  causes,  and  the  trial  of  the  cause  shall  take 
place  accordingly. 

The  taking  down  a  cause  for  trial  by  proviso  is  the  mode  by 
which  a  plaintiflT  is  prevented  from  keeping  a  cause  hanging  over 
tbe  head  of  a  party  for  an  indefinite  time ;  and  the  court  refused 
to  make  a  rule  for  a  stay  of  proceedings  absolute,  even  after  the 
defeodant  had  become  bankrupt  and  obtained  his  certificate 
(  fThittaker  v.  Watson,  6  Dowl.  429). 

See  R.  G.»  H.  T.  1863,  r.  42. 

l^hen  a  defendant  must  resort  to  this  remedy,  see  s.  101,  n.; 
and  ms  to  trial  by  proviso  generally,  see  Deitnit  v.  Dennis,  2  Wms. 
336. 


The  defendant  must  give  the  plaintiff  "  notice  of  trial  by  pro- 
viso **  as  in  ordinary  cases  (s.  97);  but  it  was  not  necessary  under 
^>e  old  practice  to  give  a  term's  notice  of  proceedings  where  four 
terms  had  elapsed  ( 7^o6a/</  v.  Crickmorey  2  B.  &  A.  594);  but 
the  R.  G^  U.  T.  1853»  r.  171,  seems  now  to  require  a  month's 
nodce  in  such  a  case. 

If  the  defendant  does  not  proceed  to  trial  after  notice,  he  will 
have  to  pay  to  the  plaintiff  the  costs  of  the  day  (s.  99 ;  King  v. 
JHppett,  1  T.  R.  696) ;  and  when  both  give  notice,  and  neither 
tries,  they  are  liable  to  each  other  for  these  costs,  unless  by  con- 
sent of  both  the  cause  is  made  a  remanet  {Blow  v.  Wyatt,  4 
M.  &  W.407). 

The  defendant's  record  will  stand  in  order  after  the  plaintiff's 
in  the  list ;  but  if  the  plaintiff  has  not  given  sufficient  notice  of 
trial,  his  entry  will  be  of  no  effect,  and  the  defendant  may  go  to 
trial  on  his  own  ;  and  if  the  plaintiff  does  not  appear  to  it,  he  will 
be  nonsuited  (Brown  v.  Ottley,  1  B.  &  A.  253),  which  is  the 
proper  course  to  take ;  though  if,  instead  of  nonsuiting  the  plain- 
tiflT the  defendant  takes  a  verdict,  the  court  will,  in  general,  only 
set  it  aside  in  order  to  enter  a  nonsuit  {Hodgson  v.  Foster^  1 
B.  &  C.  110). 

Admission  of  Documents. 

And  with  respect  to  the  admission  of  documents,  be 
it  enacted  as  follows  : — 

117.  Either  party  may  call  on  the  other  party  by  Admission  of 
notice  to  admit  any  document,  saving  all  just  excep-  <iocwn»ent«. 
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Form  of  no- 
tice. 


Extent  of 
enactment  a$ 
to  notice  to 
admit. 


Effect  of  ad' 
mission. 


tions ;  and  in  case  of  refusal  or  neglect  to  admit,  the 
costs  of  proving  the  document  shall  be  paid  bj  the 
party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause  may  be,  unless  at  the  trial  the  judge  shall 
certify  that  the  refusal  to  admit  was  reasonable,  and 
no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  in  cases  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the 
master,  a  saving  of  expense. 

A  form  of  notice  to  admit  is  given  by  R.  G.,  H.  T.  1858,  r.  29» 
which  see,  pott. 

See  as  to  abuse  of  such  a  form,  Edmundt  v.  Great  Western  Raii^ 
way  Company,  12  C.  B.  419. 

See  as  to  costs  after  neglect  to  give  notice,  or  to  admit  upon 
notice,  R.  G.,  H.  T.  1858,  r.  80. 

These  provisions  apply  to  every  document  a  party  means  to 
adduce  in  evidence,  and  are  not  confined  to  documents  in  his 
custody  or  control  iRutter  v.  Chapman^  8  M.  &  W.  387);  in  which 
case  the  costs  of  proving  signatures  to  a  petition  for  a  charter, 
under  1  Vict  c.  71,  s.  49,  were  not  allowed,  no  notice  to  admit 
having  been  given;  and  *'any  document"  includes,  sembUy  a 
foreign  judgment  {Smith  v.  Bird,  8  Dowl.  310). 

A  party  who  proposes  to  adduce  a  document  in  evidrace  is 
bound,  therefore,  in  every  case,  in  order  to  entide  himself  to  the 
costs  of  proving  if,  to  give  a  notice  to  admit,  that  the  other  party 
may  have  an  opportunity  of  admitting  it.  and  thus  saving  coats. 
And  this  rule  applies  to  documents,  the  validity  of  which  is 
directly  in  issue  {Spencer  v.  Borough,  9  M.  &  W.  425) ;  where  the 
attorney  on  the  other  side,  when  applied  to,  had  refused  to  admit, 
on  the  ground  that  the  document  was  a  forgery. 

The  court  will  rather  enlarge  than  restrict  the  provisions  of  the 
section  ( Per  Alderson,  B.,  in  Rutter  v.  Chapman,  ubi  smpra).  So, 
where  plaintifi*'s  attorney  was  in  possession  of  a  probate  of  a  will 
essential  to  the  defendant's  case,  and  on  being  called  upon  to 
give  an  undertaking  to  produce  it,  refused  to  do  so,  and  the 
defendant  then  warned  him  that  an  exemplification  of  the  will 
must  be  procured  at  a  heavy  expense,  it  was  held  that  the  de- 
fendant, who  obtained  the  verdict,  was  entitled  only  to  the 
expense  of  an  ordinary  copy,  as  he  might  have  called  on  the 
plaintiff  to  admit  a  copy  {Goldttone  v.  Tovey,  6  Bing.  N.  C.  274). 

The  admission  is  to  be  made,  "saving  all  just  exceptions.*'  A 
party  admitting  his  handwriting  to  a  bill,  is  not  precluded  from 
objecting  to  its  admissibility  in  evidence  on  the  ground  of  its 
being  unstamped  (  Vane  v.  Whittington,  2  Dowl.  N.  S.  757).  But 
where  a  party  admitted  a  document  described  as  a  **  counterpart 
lease,*'  and  at  the  trial  the  instrument  turned  out  to  be  a  lease 
with  a  counterpart  stamp  only,  he  was  considered  precluded  from 
taking  the  objection  ( Doe  d.  Wright y.  SmUh,  8  A.  &  E.  255).  The 
admission  of  the  mere  signature  will  not  dispense  with  the  pro- 
duction of  the  bill  at  the  trial  (  Vane  v.  Whittington,  ubi  supra  ;  see 
Chaplin  v.  Levy^  9  Exch.  58 1 ,  where  there  was  no  reserve  of  just 
exceptions).    Nor  will  the  admission  that  the  copy  is  a  true  copy 
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£speDse  with  the  necessity  of  accounting  for  the  non-production 
of  the  original,  before  the  copy  can  be  admitted  in  evidence 
{Skmrpe  y.  LamUy  II  A.icE  805).     An  admission  of  a  document, 
as  of  a  certain  date,  will  preclude  the  party  from  calling  for  an 
explaoation,  if  the  date  appears  to  be  written  on  an  erasure 
iP—k  ▼.  Palmer,  1  Car.  &  M.  69).    So,  after  the  admission  of  a 
deed,  an  objection  to  its  being  received  in  evidence,  on  the 
grouMid  of  an  interlineation*  is  waived  {Preemam  v.  SteggaU,  L.  J. 
19,  Q*  B.  18).     So  an  admission  of  a  bill  **  drawn  by  tbe  plaintiff 
upon,  and  directed  to  tbe  defendants  as  A.  &  Co.,  and  accepted 
by  B.  for  the  defendants  as  A.  &  Co.,"  precludes  the  defendants 
team  denying  the  authority  of  B.  to  bind  A.  &  Co.  by  such  ac- 
ceptance, and  it  is  not  a  mere  admission  that  be  signed  an  ac- 
ceptance purporting  to  bind  A.  &  Co.  (  Wilkes  v.  Hopkins^  1  C.  B. 
7S7 ;  and  tee  Hmnt  v.  fTUe,  1  F.  &  F.  445);  but  a  party  may, 
without  peril  of  costs  in  any  event,  refuse  to  admit  documents, 
when  he  is  also  required  to  admit  the  authority  of  the  writer 
iOx/ord,  ^^  Railway  Company  v.  Scudawwre,  1  U.  &  N.  666). 
An  admission  once  made  cannot,  it  would  seem,  be  withdrawn ; 
it  will  bind  the  party,  for  instance,  on  a  new  trial  {Doe  v.  Bird, 
7  C  &  P.  6). 

A   formal  admission  only  should  be  relied  upon  (Hofford  v. 
BmgJkes,  10  W.  R.  60,  Ex.). 

See  further  upon  the  effect  of  admissions,  Hawk  v.  Freund,  1 
F.  &  F.  294;  and  Hills  v.  Lmidon  Gas  Light  Company,  1  F.  &  F. 


Tbe  norice  to  admit  roust  be  given  a  reasonable  time  before  the   Time  within 
The  object  of  the  notice  necessitates  the  observance  of  w*^*  '©  gitft 
A  notice  to  admit  documents,  the  originals  of  which  were  JJl^'** 
in  Harwich,  served  on  the  agent  in  London  of  the  defendant's 
attofioey,  who  lived  in  Harwich,  four  days  before  the  commission- 
day  at  Newcastle,  was  not  considered  a  reasonable  time  before 
the  trial,  and  tbe  Master,  who  had  disallowed  the  costs  of  proving 
tbe  documents,  was  ordered  to  review  his  taxation  ( Tynn  v.  Bil- 
Ua^siey,  3  DowL  810). 

The  C06U  of  proving  a  document  which  is  not  admissible  in 
evidence  will  not  be  allowed  (Phillips  v.  Harris,  1  Car.  8r  M. 
492)  ;  nor  where  the  proof  of  the  documents  is  not  to  the  satis- 
Ibction  of  the  judge  (Doe  d.  Peters  v.  Peters,  1  Car.  &  K.  279). 

Tbe  oroi3aion  of  a  notice  to  admit  will  be  excusable,  when  a 
laving  of  expense  will  be  thereby  effected,  as  where  a  party  ne- 
ceaearily  called  to  j^rove  some  other  part  of  the  case  can  prove 
tbe  documents.    See  R.  G  ,  U.  T.  1858,  r.  80. 

A  norice  to  admit  holds  good  upon  a  subsequent  trial  of  the 
cause  (Hope  v.  Beadon,  2  L.,  M.  i[  P.  598,  as  to  notice  to  pro- 
duce ;  and  Doe  v.  Bird,  ubi  supra), 

118.  An  affidavit  of  the  attorney  in  the  cause,  or  Proof  of  ad- 
hifl  clerk,  of  the  due  signature  of  any  admissions  made  °**"***°'' 
in  pnrsoance  of  such  notice,  and  annexed  to  the  affi- 
davit, shall  be  in  all  cases  sufficient  evidence  of  such 
admissions. 

Tbe  admission,  if  made,  will,  of  course,  be  either  generally  of 
the  docamcnts  mentioned  in  the  notice,  or  of  some  one  or  more 
of  tbem.  The  admisrion  may  be  endorsed  on  or  subscribed  to 
tbe  notice. 
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Care  should  be  taken  in  examining  the  terms  of  the  notice 
and  of  the  admissions  sought ;  and  particularly  that  there  be  the 
proper  reserve  of  all  just  exceptions  {Chaplin  ▼.  Levy^  9  Ezcb. 
631,  tupra). 

Where  a  plaintiff  was  nonsuited  in  consequence  of  the  defend- 
ant's counsel  refusing  to  admit  certain  documents,  which  had 
been  agreed  to  be  admitted,  a  new  trial  was  granted  on  the 
ground  of  a  breach  of  good  faith,  with  costs  to  be  paid  by  the 
defendant  {Doe  d.  Tindal  v.  Rot,  6  Dowl.  420). 


Form  of 
notice. 


Proof  of  no-  119.  An  affidavit  of  the  attorney  in  the  cause,  or 
duce?^'^  his  clerk,  of  the  service  of  any  notice  to  produce  in 
respect  of  which  notice  to  admit  shall  have  been  given, 
and  of  the  time  when  it  was  served,  with  a  copy  of 
such  notice  to  produce  annexed  to  such  affidavit,  shall 
be  sufficient  evidence  of  the  service  of  the  original  of 
such  notice,  and  of  the  time  when  it  was  served. 

An  enumeration  of  the  cases  in  which  it  is  necessary  to  g;ive  a 
notice  to  produce,  forms  a  part  of  the  law  of  evidence ;  as  does 
the  statement  of  the  amount  of  proof  of  possession  by  the  party 
who  has  the  original,  which  is  required,  in  order  to  make  secon- 
dary evidence  admissible.  The  object  of  the  notice  is  merely  to 
give  the  opposite  paarty  sufficient  opportunity  to  produce  the 
document  if  he  pleases ;  and  not  that  he  may  be  enabled  to  pre- 
pare evidence  to  explain,  nullify  or  confirm  it  (Dwyer  v.  Collins, 
L.J.  21,  Ex.  225). 

The  notice  should  be  in  writing,  and  entitled  in  the  cause,  and 
should  specify  the  document  sufficiently  for  the  information  of 
the  party  to  whom  it  is  addressed.  The  words  "  all  and  every 
letters  written  by  the  plaintiff  to  the  defendant,  and  relating  to 
the  matters  in  dispute  of  the  action,*'  were  held  sufficient  to  let 
in  secondary  evidence  of  a  particular  letter  of  which  the  date  is 
not  specified  {Jacob  v.  Lees,  2  M.  &  Rob.  33) ;  and  *'  all  accounts 
relating  to  the  matters  in  question  in  this  cause*'  was  held  suffi- 
cient to  let  in  secondary  evidence  of  an  account  for  work  done, 
which  had  been  delivered  to  the  defendant  and  admitted  by  him 
to  be  correct,  though  no  dates  were  specified  {Rogers  v.  Constance, 
2  M.  &  R.  179).  Notice  to  produce  a  letter  purporting  to  enclose 
an  account,  is  sufficient  notice  to  produce  the  account  {Engall  v. 
Druce,  9  W.  R.  536,  C.  P.). 

What  will  constitute  a  sufficient  service  of  notice  is  a  question 
notice  to  pro-  f^^  ^Y^^  judge  at  the  trial.  It  should  be  served  on  the  attorney  or 
**^*'  agent  ( Houseman  v.  Roberts,  6  C.  &  P.  394) ;  or  on  the  party 

himseii {Hughes  v.  Budd,  8  Dowl.  315);  and  the  sufficiency  of 
the  time  allowed  to  search  for  the  documents,  the  production  of 
which  is  required,  will  generally  depend  on  the  facts  of  each  case. 
It  should  be  given  within  a  reasonable  time  before  the  trial 
{George  v.  Thompson,  4  Dowl.  656) :  and  the  night  before  the  trial 
is  not  generally  a  reasonable  time  {Jtkins  v.  Meredith,  4  Dowl. 
658 ) ;  though  if  it  were  to  produce  a  document  shown  to  be  in 
the  possession  of  the  attorney,  it  would  be  sufficient  ( Lloyd  v. 
Mostyn,  2  Dowl.  N.  S.  476);  even  if  the  service  is  in  the  even- 
ing, at  the  office  of  the  attorney  {Leafs,  Butt,  1  Car.  &  M.  451) ; 
and  on  one  of  his  clerks,  if  he  has  the  management  of  the  cause 
{Gibbons  v.  Powell,  9  C.  &  P.  634;. 


Service  of 
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Three  days  notice  to  produce  letters  which  had  been  used  in  a  SHjfieiency 
chancery  suit  six  years  before  the  trial  {Shtrge  v.  Buchanan^  10  of  notice. 
A.  &  E.  598)  ;  two  days  notice  to  the  attorney  to  produce  docu- 
ments, the  party  himself  being  abroad  {Bryan  v.  Wagttafft  2  C.  & 
P.  126;,  hare  been  held  efficient.     A  notice  to  produce,  served 
on  the  commission- day,  the  attoraey  having  left  his  office  for  the 
assizes  (  George  v.  Thimpsont  uhi  supra)  ;  a  notice  served  on  the 
evening  before  tl)e  trial,  on  the  defendant's  attorney  at  his  resi- 
dence, twenty  miles  from  the  place  of  trial,  where  the  defendant 
resided  in  the  same  town  with  the  attorney,  but  was  not  at  home 
till  midnight  (Howard  v.  miliams,  9  M.  &  W.  725);  a  notice 
served  at  the  office  of  the  attorney  on  a  woman  who  took  care  of 
the  chambers,  the  evening  before  the  trial  {^m*v.  Kitcheut  5  Esp. 
46)  ;  were  all  held  insufficient.    A  notice  to  produce  served  in 
the  assize  town  is,  in  general,  insi^cient  (Foster  v.  Pointer,  9  C. 
&  P.  718 ;  and  see  Qxmbs  v.  Bristol  and  Exeter  Railway  Company, 
1  F.  &  P.  206). 

Where  a  document  is  in  court  at  the  time  of  the  trial,  a  notice 
to  produce  it  then  is  sufficient  (Dwyer  v.  Collins,  L.  J.  21 1  Ex. 
225  y. 

A  document  was  called  for  under  a  notice  to  produce  ;  a  docu- 
ment was  thereupon  produced,  which  the  other  side  denied  to  be 
the  document  called  for ;  Byles,  J.,  held  that  he  roust  decide  that 
^estion,  before  he  admitted  secondary  evidence  (Froude  v.  Hobbs, 

1  F.  &  F.  612). 

Service  of  notice  to  produce  may  be  proved  by  an  affidavit  by  Proof  of  ser- 
the  attorney  in  the  cause,  or  his  clerk,  where  notice  to  admit  has  ^^*' 
been  given.  This  mode  of  proof  will  generallv  be  resorted  to  in 
country  causes.  But  to  render  this  affidavit  admissible,  it  would 
appear  that  proof  of  the  service  of  the  notice  to  admit  must  first 
he  g^ven,  by  calling  the  person  who  served  such  notice,  for  the 
proof  of  the  service  of  a  notice  to  admit  may  not  be  by  affidavit 

It  may  be  observed  that  a  notice  to  produce  given  for  one  trial 
need  not  be  repeated'in  the  case  of  a  new  trial  (Hope  v.  Beadon, 

2  L^  M.  &  P.  598 ;  L.  J.  21,  Q.  B.  25). 

Execution. 

And  with  respect  to  execution,  be  it  enacted  as 
follows  :  — 

120.  A  plaintiff  or   defendant,  having  obtained  a  Execution 
verdict   in  a  cause  tried  out  of  term,  shall  be  entitled  *^"  '"*^* 
to  issae  execution  in  fourteen  days,  unless  the  judge 
iprho  tries  the  cause,  or  some  other  judge,  or  the  court, 
shall  order  execution  to  issue  at  an  earlier  or  later 
period,  with  or  without  terms. 

As  to  the  incipitur  and  signing  judgment,  see  s.  206. 

It  will  be  observed,  that  this  enactment  is  confined  to  causes 
tried  out  of  term,  and  in  which  a  verdict  has  been  obtained;  but 
by  R.  G.,  U.  T.  1853,  r.  57.  similar  provision  is  made  for  causes 
tried  in  term,  and  for  nonsuits.  The  application  to  expedite  or 
stay  execution  may  be  made  either  to  the  judge  who  tries  the 
cause,  to  a  judge  at  chambers,  or  to  the  court  When  a  judge  at 
chambers  or  the  court  is  asked  to  grant  early  execution,  it  is 
oecessary  to  show  facts  justifying  such  an  application.     If  they 
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appear  in  eridence  upon  the  trial,  and  the  application  ia  mad^ 
there  and  then,  no  affidavit  is  necessary ;  but  otherwise,  an  affi- 
davit is  required  {Ruddich  v.  Simmons,  1  M.  &  Rob.  184  ;  Cervas 
▼.  Burtckley,  ib,  150).  The  application  was  formerly  made  to  the 
judge  at  the  trial,  by  virtue  of  the  power  given  to  him  by  1  Will.  4, 
c  7,  s.  2,  to  certify  for  immediate  execution,  and  no  affidavit  was 
required  ;  the  necessity  of  a  party  waiting  till  the  following  term 
before  signing  judgment,  being  often  deemed  a  sufficient  cause 
to  justify  the  granting  of  a  certificate.  The  power  given  by  the 
above  statute  to  the  judge  who  tries  the  cause  is  left  untouched 
by  this  section ;  and  it  is  now  usual  to  grant  speedy  (four  days) 
execution  in  all  substantially  undefended  actiona  for  liquidated 
claims;  and  (in  ejectment)  to  recover  vacant  possessions. 

No  application  to  stay  execution  need  be  made  if  a  point  is 
reserved  for  the  court  or  leave  is  given  to  move  to  eater  a  non- 
suit or  verdict  The  terms  (if  any)  on  which  execution  will  be 
stayed  are  in  the  discretion  of  the  judge  making  the  order. 

Final  judgment  being  signed,  the  power  of  the  judge  is  at  an 
end :  and  execution  follows  according  to  the  terms  of  the  order, 
which  the  judge  has  no  power  afterwards  to  alter  (Lander  ▼. 
Gordon,  7  M.  &  W.  218).  Where  the  judge  granta  a  certificate 
for  speedy  execution,  the  plaintiff  should  issue  one  writ  of  exe- 
cution for  the  amount  of  the  verdict  and  costs  (Smith  v.  Diektnsom, 
5  Q,  3,602). 

Final  judgment  must  be  signed  in  all  cases  before  execution 
can  be  issued  (Colbum  v.  Hall,  6  Dow).  684).  No  rule  for  judg- 
ment is  necessaiT  after  verdict,  or  on  the  return  of  a  writ  o£ 
inquiry  (R.  G.,  H.  T.  1853,  r.  65). 

Where  a  certificate,  however,  is  granted  for  immediat$  execu- 
tion, notice  of  taxation  of  costs  may  be  given  on  the  day  of 
trial  for  the  following  day,  and  on  that  day  judgment  ntay  be 
signed  and  execution  issued  (Jiexastder  v.  Williamt,  4  D.  &  L. 
132). 

Speedy  execution  is  generally  understood  to  be  infottr  day*. 

This  section  does  not  interfere  with  the  provisions  of  the  3  &  4 
Will.  4,  c.  42,  regarding  writs  of  trial ;  which  see  post  (R.  G.,  U. 
T.  1853,  r.  34,  n.). 

As  to  time  for  signing  judgment  on  a  judge'sorder,  see  Perkins 
V.  National  Assurance  Society,  2  U.  &  N.  71 ;  Morris  v.  Barritt^ 
7  C.  B.,  N.  S.  139. 

Where  a  verdict  is  taken  for  the  plaintiff  in  an  action,  subject 
to  a  reference  of  the  cause  and  of  all  matters  in  difference,  by 
order  of  Nisi  Prius  :  and  an  award  is  made  directing  the  verdict 
in  the  action  to  stand  for  the  plaintiff  for  a  certain  sum,  and 
finding  another  sum  to  be  due  to  the  defendant  in  respect  of  the 
matters  in  difference,  the  plaintiff  is  entitled  to  sign  judgment  for 
the  sum  awarded  to  him  in  the  action  in  fourteen  days  after  the 
making  of  the  award  (O'Toole  v.  Poit,  7  E.&  B.  102). 

See  generally  R.  G.,  H.  T.  1853,  rr.  65—57,  and  70—77. 


Gronnd  writs  121.  It  shall  not  be  necessary  to  issue  any  writ 
directed  to  the  sheriff  of  the  county  in  which  the 
venue  is  laid,  but  writs  of  execution  may  issue  at 
once  into  any  county,  and  be  directed  to  and  executed 
by  the  sheriff  of  any  county,  whether  a  county  pala- 
tine or  not,  without  reference  to  the  county  in  which 
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the  Tenue  is  laid,  and  without  any  suggestion  of  the 
issDing  of  a  prior  writ  into  such  county. 

122.  All  writs  of  every  description  issuing  out  of  Wriu  in 
the  Superior  Courts  of  Common  Law  at  Westminster,  SjJSi^to 
to  be  executed  in  the  counties  palatine,  shall  be  di-  be  directed  to 
rected  and  delivered  to  the  sheriffs  of  such  counties,  ^^  •*»ertff. 
and  executed  and  returned  by  them  to  the  courts  out 

of  which  such  writs  are  issued,  in  the  same  manner  in 
all  respects  as  writs  are  executed  and  returned  by  the 
fiberifis  of  other  counties. 

123.  In  every  case  of  execution  the  party  entitled  iBxptnun  of 
to  execution  may  levy  the  poundage-fees  and  expenses 
of  the  execution,  over  and  above  the  sum  recovered. 


execution. 


At  common  law  the  sheriff  is  bound  to  execute  the  Queen^s 
writs  without  fee  or  reward.  His  right  to  poundage  fees  is  given 
by  statute. 

Upon  executingr  tijt,  fa.  the  sheriff  is  by  28  Eliz.  c.  4,  entitled  Feet  on  a 
Id  ltd.  for  every  20#.,  if  the  sum  levied  does  not  exceed  100/. ;  ^'  '*• 
and  to  6d.  for  every  20«.  over  and  above  that  amount.  If  he 
exaeti  more  he  is  liable  to  a  penalty ;  and  to  the  party  grieved 
in  treble  damages  and  in  treble  costs  {Deacon  v.  Morris^  2  B.  &  A. 
393).  The  sheriff's  fees  are  now  regulated  by  7  WiU.  4  ft  1  Vict, 
c  55,  which  also  makes  extortion  summarily  punbhable  (see  Gill 
T.  /oM,  6  E.  ft  B.  618),  but  does  not  deprive  the  party  aggrieved 
of  his  remedy  by  action  (Pilkington  v.  Cooke,  16  M.  ft  W.  615  ; 
Wrightmp  V.  Greenacre,  10  Q.  B.  1 ;  Benton  v.  Lawrence ,  5  Exch. 
316).  This  statute  does  not  affect  the  previous  stat.  28  Eliz.; 
10  that  the  sheriff  levies  his  poundage  under  the  former  statute, 
tnd  his  fees  under  the  latter  {Davies  v.  Griffltht,  7  Dowl.  204). 

The  sheriff  is  not  entitled  to  poundajire  where  there  has  been  Poundage  on 
■olevy,  as  when  the  money  is  paid  {Graham  v.  Grili,  2  M.  ft  S.  **^-  ^• 
296),  or  tendered  {ColU  v.  Coatee,  U  A.ft  £.  826) ;  or  where  the 
I^  is  only  colourable  {Brun  v.  Hutchinson,  2  D.  ft  L.43).  But 
Iteia entitled  where  there  has  been  a  seizure  {Chapman  v. Bowlbyt 
1  DowL  N.  S.  83),  though  the  judgment  and  execution  are  after- 
*vds  set  aside  for  irregularity  {BuUen  v.  Ansley,  6  Esp.  111). 
He  is  entitled  to  poundage  on  the  whole  proceeds  of  the  sale,  as 
vbcre  a  portion  is  paid  over  to  the  landlord  for  rent  {Daviet  v. 
EdmondM,  12  M.  ft  W.  81). 

See,  in  cases  of  interpleader,  C.  L.  P.  A.  I860,  s.  12,  n.,  poet^ 

Upon  executing  z  ecu  so,  the  sheriff  was  formerly  entitled  to  Feet  on  a 
Ae  poundage  given  by  28  Eliz.  c.  4;  but  by  5  ft  6  Vict.  c.  98,  ca.  sa. 
be  is  now  only  entitled  to  the  fees  allowed  under  7  Will.  4  & 
1  Vict  c  55 ;  and  therefore  the  extra  costs  of  watching  a  defend- 
sot  in  custody,  too  ill  to  be  removed,  will  not  be  allowed  the 
i)i«riff as  expenses  of  the  execution  {Jones  v.  Robinson,  2  DowL 
N.S.  1044;  see  also  Cooper  v.  Hill,  L.  J.  28,  C.  P.  311). 

The  costs  of  an  abortive  >2. /a.  cannot  be  levied  under  a  subse- 
Soent  CO.  so,  { Marquis  qf  Salisbury  v.  Ray,  L.  J.  29,  C.  P.  225). 

Upon  executing  an  elegit,  the  sheriff  is  entitled  to  poundage  Ponndye  on 
on  the  yearly  value  of  tbe  lands  actually  extended  {Carter  v.  «««l«gw. 
Bugkes,  2  H.  ft  N.  714),  under  3  Geo.  1^  c.  15,  s.  16  {Nash  v. 
^4Q.  B.  784> 

p2 
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The  statute  7  Will.  4  &  1  Vict  c.  55»  gives  a  summary  remedy 
by  action  against  the  sheriff  for  extortion,  see  Masters  v.  Loufther, 
(L.  J.  21,  C.  P.  130).  As  to  the  liabilities  of  the  sheriff  for  the 
acts  of  his  officer,  see  Wood  v.  Finnis  (L.  J.  21,  Ex.  138),  where 
the  cases  are  collected ;  also  Ash  v.  Doumey  (L.  J.  22,  Ex.  59)  ; 
and  as  to  extortion,  see  Reg.  r.  Sheriff'  qf  Leicestershire  {I  Pr.  Rep. 
614);  Masters  V.  Lowther  (11C.B.948);   Holmes  v.  Sparkes  (12 

C.  B.  242);  Gill  v.  Jose  {ubi  supra);  Haliiwell  v.  Heywood  (10 
W.  R.  780,  Ex.);  Long  v.  Bray,  ex  parU  Wright  (10  W.  R.  841, 
Ex.) ;  see  also  Beston  v.  Lawrence  (5  Exch.  816),  and  cases  there 
cited  as  to  action  under  28  Eliz.  c.  4,  for  treble  damages  for  ex- 
tortion. 

There  was  formerly  a  doubt  who  should  pay  the  expenses  of  a 
Jl,fa. ;  and  the  43  Geo.  8,  c.  46,  s.  5,  to  remove  it,  enacted  that, 
in  every  case  of  execution  against  the  goods  of  a  defendant^  the 
plaintiff  might  levy  the  poundage  fees,  &c.  This  enactment  did 
not  extend  to  an  execution  against  the  person  (Hayley  v.  Haeketi^ 
5  M.  &  W.  620) ;  and  it  applied  only  to  executions  at  the  suit  of 
the  plaintiff.  This  section,  it  will  be  observed,  permits  in  all 
cases,  the  party  entitled  to  execution  to  levy  the  poundage,  &c 

Although  the  sheriff  should  be  put  to  trouble  and  "  expenses  of 
execution,"  he  is  not  entitled  to  more  expenses  than  those  allowed 
under  7  Will.  4  &  1  Vict.  c.  65  {Phillips  v.  Lord  Canterbury,  1 

D.  &  L.  283 ;  Davies  v.  Edmonds,  1  D.  &  L.  267  ;  Gaskell  v.  Srfiou, 
3  D.  &  L.  267  ;  Jones  v.  Robinson,  ubi  supra). 

The  sheriff  may  be  compelled  to  return  the  writ,  and  after  he 
has  returned  it,  either  party  may  compel  the  sheriff,  by  a  judge's 
order,  to  deliver  particulars  of  the  manner  in  which  he  has  dis- 
posed of  the  proceeds  of  the  execution  ;  see  hereon  Levi  ▼.  HaU 
(L.  J.  29,  C.  P.  127). 

124.  A  writ  of  execution  issued  after  the  commenoe- 
ment  of  this  act,  if  unexecuted,  shall  not  remain  in 
force  for  more  than  one  year  from  the  teste  of  such 
writ,  unless  renewed  in  the  manner  hereinafter  pro- 
vided ;  but  such  writ  may,  at  anytime  before  its 
expiration,  be  renewed,  by  the  party  issuing  it,  for 
one  year  from  the  date  of  such  renewal,  and  so  on 
from  time  to  time  during  the  continuance  of  the 
renewed  writ,  either  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month  and  year  of  such 
renewal  (such  seal  to  be  provided  and  kept  for  that 
purpose  at  the  oflSce  of  the  masters  of  the  court  out 
of  which  such  writ  issued),  or  by  such  party  giving  a 
written  notice  of  renewal  to  such  sheriff,  signed  by 
the  party  or  his  attorney,  and  bearing  the  like  seal  of 
the  court ;  and  a  writ  of  execution  so  renewed  shall 
have  effect,  and  be  entitled  to  priority,  according  to 
the  time  of  the  original  delivery  thereof. 

As  to  the  sheriff's  duty  on  the  execution  of  writs,  see  Hunt  v. 
Hooper  {\  D.  &  L.  626),  where  the  cases  are  collected ;  White  v. 
Prebble  (L.  J.  22,  C.  P.  115;,  and  Levi  v.  Hale  {ubi  supra)  :  and 
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as  to  indonement  of  address  of  defendant,  Childert  y,  Wooler 
(L.  J.  29,  Q.  B.  129). 

125.  TTie  production  of  a  writ  of  execution,  or  of  Production 
the  notice  renewing  the  same,  purporting  to  be  marked  %^^^ 
with  such  seal,  showing  the  same  to  have  been  re-  **®"*^*^ 
newed  according  to  this  act,  shall  be  sufficient  evi- 
dence of  its  having  been  so  renewed. 

126.  A  written  order  under  the  hand  of  the  attor-  sheriff  or 
nej  in  the  cause,  by  whom  any  writ  of  capias  ad  dUcSa^^ 
saiisfaeiendum  shall  have  been  issued,  shall  justify  prwonerby 
the   aherifi^  gaoler  or  person  in  whose  custody  the  Sttoraey^n 
party  may  be  under  such  writ,  in  discharging  such  t*iec»u«c. 
party,  unless  the  party  for  whom  such  attorney  pro- 
fesses to  act  shall  have  given  written  notice  to  the 
contrary  to  such  sheriff  gaoler  or  person  in  whose 
custody  the  opposite  party  may  be  ;  but  such  dis- 
charge shall  not  be  a  satisfaction  of  the  debt,  unless 
nuide  by  the  authority  of  the  creditor  ;  and  nothing 
herein  contained  shall  justify  any  attorney  in  giving 

each  order  for  discharge  without  the  consent  of  his 
dient. 

The  attorney  in  the  suit  has  no  right,  after  judgment,  to  settle 
the  action  on  any  other  terms  than  payment  of  the  debt  and 
costs.  The  sheriff  should  not  discharge  a  debtor  from  custody 
on  a  CO,  MO.  without  receiving  the  whole  debt  and  coBts  {Savory  v. 
CMpMM,  1 1  A.  &  E.  829 ;  Wood  v.  Pinnig,  7  Exch.  36S).  If  the 
AenfT  allowed  the  debtor  to  go,  on  the  authority  of  the  attorney, 
he  was  fmnerly  liable  for  an  espape  ( Cotmop  ▼.  ChalUj  2  Exch. 
484).  The  attorney  has  authority,  however,  to  order  the  sheriff 
to  withdraw  from  possession  under  a  writ  of fi,  fa,  {Levi  v.  AbbotU 
4  Excb.  591 ) ;  and  by  this  section  the  sheriff  will  now  be  justified 
in  discharging  a  party  from  custody  under  a  ea.  to.,  on  a  written 
order  of  the  attorney  in  the  cause,  unless  the  party  at  whose  suit 
the  party  is  in  custody  gives  the  sheriff  notice  to  the  contrary. 

The  taking  of  the  person  in  execution  operates  as  an  election,  Diseharge  of 
by  the  execution  creditor,  to  pursue,  against  the  execution  debtor,  P»^on«r  in 
that  means  of  execution,  to  the  exclusion  of  the  other  means  of  ^^.'^  ^^ 
execution  provided  by  the  law ;  but  it  is  not  an  actual  extinguish- 
neot  of  the  debt  {Cohen  v.  Cunningham,  8  T.  R.  123;   Ward  v. 
Brmmhead,  L.J.  21,  Ex.  216 ;  National  Ateurance  Company  v.  Bett, 
2  H*  &  N.  605 ;    Thompion  v.  Parish,  5  C.  B.,  N.  S.  685 ;  see 
abo  Jamraldev,  Parker,  6  H.  &  N.  431 ;  L.  J.  30,  Ex.  237,  cited 
in  C.  Ih  P.  A.  1854,  s.  61,  n.  post).    This  section  provides  that  the 
dit^utrge  shall  not  be  a  satisfaction  of  the  debt,  unless  made  by 
the  au Verity  of  the  creditor.     If  the  attorney  gives  an  order  for 
a  discbarge  without  authority,  he  is  liable  to  the  creditor  in  the 
Tslue  of  the  custody  of  the  debtor  at  the  time  of  the  discharge ; 
see  jirden  v.  Goodacre  (11  C.  B.  371). 

This  section  does  not  alter  the  law  as  to  the  power  of  the  at- 
torney. It  does  not  enable  him  to  discharge  a  party  by  virtue  of 
his  ordinary  retainer,  and  he  ought,  therefore,  to  have  express 
autfaority  from  his  client  to  enable  him  to  do  so.    It  merely  pro- 
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tectt  the  sheriff  in  discharging  the  prisoner  on  the  written  aotho* 
rtty  of  the  attorney,  and  leaves  the  liability  of  the  attorney  to  his 
client  unaffected. 

See  as  to  authority  given  by  attorney  to  a  third  person  to  re- 
ceive debt  and  costs  paid  by  execution  debtor  to  sheriff,  Hemming 
V.  Halt  (L.  J.  29,  C.  P.  137). 

127.  It  shall  not  be  necessary  in  any  case  to  sne 
out  a  writ  of  habeas  carpus  ad  satisfaciendutn  to 
charge  in  execution  a  person  already  in  the  prison  of 
the  court,  but  such  person  may  be  so  charged  in 
execution  by  a  judge's  order  made  upon  affidavit 
that  judgment  has  been  signed  and  is  not  satisfied ; 
and  the  service  of  such  order  upon  the  keeper  of  the 
prison  for  the  time  being  shall  have  the  effect  of  a 
detainer. 

This  section  is  limited  in  its  application  to  prisoners  in  the 
Queen's  prisons ;  and  if  a  prisoner  u  in  the  custody  of  the  sheriff 
only,  a  ca.  sa,  must  be  issued  and  delivered  to  the  sheriff  (Owns 
V.  Owen,  2  B.  &  Ad.  805). 

By  R.  G.,  H.  T.  1853,  r.  124,  the  plaintiff  must  cause  the 
defendant,  when  in  prison  under  a  eapias  ad  resp^  at  his  suit,  to 
be  charged  in  execution  within  the  term  next  after  trial  or  judg- 
ment ;  if  the  prisoner  is  in  custody  in  the  country  it  is  sufficient 
that  the  writ  be  in  the  hands  of  the  under  sheriff^s  deputy  in 
London  within  the  time  for  charging  in  execution  ( WUUams  ▼• 
Warifig,  4  Dowl.  200). 

Pbooeedinos  to  revive. 

And  with  respect  to  proceedings  for  the  revival  of 
judgments  and  other  proceedings  by  and  against 
persons  not  parties  to  the  record,  be  it  enacted  as 
follows : — 

128.  During  the  lives  of  the  parties  to  a  judgment^ 
or  those  of  them  during  whose  lives  execution  may  at 
present  issue  within  a  year  and  a  day  without  a  scire 
faciasy  and  within  six  years  from  the  recovery  of  the 
judgment,  execution  may  issue  without  a  revival  of 
the  judgment. 

Formerly,  when  a  year  and  a  day  had  elapsed  without  execution 
being  issued  on  a  judgment,  the  law  presumed  it  to  be  satisfied ; 
and  at  common  law  the  only  remedy  (in  personal  actions)  was  by 
an  action  of  debt  on  the  judgment  The  stat.  of  West  2,  c.  45, 
enabled  a  scire  faciatt  or  warning,  to  be  issued,  on  which,  failing 
appearance  or  defence,  execution  might  be  obtained.  And,  if 
a  party  was  prevented  from  suing  out  executiou  by  a  writ  of 
error  {Howard  v.  PUt,  1  Show.  402 ;  Winter  v.  Ligktbotmd,  1  Str. 
801) ;  or  by  an  injunction  {Mitchell  v.  Oue,  2  Burr.  €60),  the  time 
did  not  begin  to  run  till  the  judgment  below  waa  affirmed,  or 
the  ii^unction  dissolved.  If  the  year  had  expired  before  error 
was  brought,  and  the  plaintiff  in  error  was  nonsuited  or  discon* 
tinued,  or  the  judgment  was  affirmed,  execution  might  hare 
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without  a  idre  faeiat ;  for  the  writ  of  error  revived  the 
Jo^^pieot  {BellotU  t.  Hanford,  Cro.  Jac.  364).  The  year  (after 
vhicfa  a  scire  facias  was  necessary)  was  compated  from  the  day 
of  signing  judgment  (SSmpson  v.  Gray,  Barnes,  197). 

Bxecution  may  now  be  issued  within  six  years  from  the  reco- 
Tcrj  of  the  judgmeot,  during  Ae  lives  of  the  parties  to  the  judg* 
■lent,  without  revival.  In  case  of  the  death  of  any  of  the  parties, 
a  suKgestioB  on  the  record,  or  a  writ  of  revivor  is  necessary. 

Execution  issued  af^er  the  six  years  is  voidable  (Goodtitle  v. 
BadHtle^  9  DowL  1009),  and  not  void  {Blanchenay  v.  Burt,  3 
G.  &  D.  613). 

129.  In  cases  where  it  shall  become  necessary  to  Jadgmentto 
revive  a  judgment  by  reason  either  of  lapse  of  time,  5j  wrirw 
or  of  a  change,  by  death  or  otherwise,  of  the  parties  vith  leave  of 
entitled  or  liable  to  execution,  the  party  alleging  him-  j2dge,?y 
self  to  be  entitled  to  execution  may  either  sue  out  a  laggettioo. 
irrit  of  revivor  in  the  form  hereinafter  mentioned,  or 

apply  to  the  court  or  a  judge  for  leave  to  enter  a 
mgsestioa  upon  the  roll,  to  the  effect  that  it  mani- 
festly appears  to  the  court  that  such  party  is  entitled 
to  have  execution  of  the  judgment  and  to  issue 
execution  thereupon ;  such  leave  to  be  granted  by 
tbe  eoort  or  a  judge  upon  a  rule  to  show  cause  or 
a  snnuDons  to  be  served  according  to  the  present 
practice,  or  in  such  other  manner  as  such  court  or 
jadffe  may  direct,  and  which  rule  or  summons  may  be 
in  ue  fcHin  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  7,  or  to  the  like  effect. 

It  w31  be  observed  that,  where  the  revival  of  a  judgment  has 
become  necessary  (by  the  death  of  a  party,  for  instance),  there 
sre  two  courses  open  to  the  judgment  creditor,  or  his  repre- 
•entative.  He  may  apply  to  a  ju<%e  in  vacation,  or  to  the  court 
in  term  time,  for  leave  to  enter  a  suggestion  of  the  death  ;  and  if 
leave  is  given,  the  suggestion  is  to  nt  entered  in  the  form  pre- 
scribed  ;  and  execution  is  thereupon  to  issue  (s.  ISO).  If  leave  is 
refused,  he  may  still  ptoceed  by  writ  of  revivor  (s.  \Z0), 

Tbe  facts  upon  which  the  application  is  made,  for  instance,  Application 
that  judgment  was  signed  more  than  six  years  before  the  date  for  leavt  to 
of  tbe  application,  and  is  still  unsatisfied,  must  be  shown  to  the  ^'''fT  "  '^^ 
aoort  by  aiSdavits  (see  s.  1S4,  pott).    If  the  application  is  made  ^**  ^' 
by  executors,  the  affidavit  must  further  show  that  probate  of  the 
will  has  been  granted  to  them  ( Vogel  v.  Thompson,  1  Exch.  60). 
The  form  of  the  rule  nisi  in  the  former  case,  and  of  the  summons 
in  the  latter,  is  prescribed  above. 

Tbe  rule  to  show  cause  may  be  served  abroad  {Stockport  v. 
AsvHsf,  1  D.  &  L.  204).  Personal  service  is  not  necessary,  if 
the  defendant  can  be  shown  to  be  avoiding  tbe  service  of  the  rule 
{Dixon  V.  Thorold,  9  Dowl.  827). 

The  words,  *'or  otherwise,"  in  this  section,  will  include  a 
efaange  by  bankruptcy  or  insolvency  (see  s.  140). 

130.  Upon  such  application,  in  case  it  manifestly  Proeeedinffi 
appears  that  the  party  making  the  same  is  entitled  to  ^poaappii- 
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execution,  the  court  or  judge  shall  allo^  such  sug- 
gestion as  aforesaid  to  be  entered  in  the  form  con- 
tained in  the  Schedule  (A.)  to  this  act  annexed,  marked 
No.  8,  or  to  the  like  effect,  and  execution  to  issue 
thereupon,  and  shall  order  whether  or  not  the  costs 
of  such  application  shall  be  paid  to  the  party  making 
the  same ;  and  in  case  it  does  not  manifestlj*  so 
appear,  the  court  or  judge  shall  discharge  the  rule  or 
dismiss  the  summons  with  or  without  costs :  provided 
nevertheless,  that  in  such  last-mentioned  case  the 
party  making  such  application  shall  be  at  liberty  to 
proceed  by  writ  of  revivor  or  action  upon  the  judg- 
ment. 

See  as  to  what  should  appear  upon  the  affidavits,  in  the  case 
of  a  judgment  more  than  twenty  years  old ;  per  V/ightman,  J., 
Lwele$$  V.  Richard$on,  20  Jur.  716»  Bail  Court. 

131.  The  writ  of  revivor  shall  be  directed  to  the 
party  called  upon  to  show  cause  why  execution  should 
not  be  awarded,  and  shall  bear  teste  on  the  day  of  its 
issuing ;  and,  after  reciting  the  reason  why  such  wi"it 
has  become  necessary,  it  shall  call  upon  the  party,  to 
whom  it  is  directed,  to  appear,  within  eight  days  after 
service  thereof,  iu  the  court  out  of  which  it  issues,  to 
show  cause  why  the  party  at  whose  instance  such  writ 
has  been  issued  should  not  have  execution  against  the 
party  to  whom  such  writ  is  directed,  and  it  shall  give 
notice  that,  in  default  of  appearance,  the  party  issuing 
such  writ  may  proceed  to  execution ;  and  such  writ 
may  be  in  the  form  contained  in  the  Schedule  (A.)  to 
this  act  annexed,  marked  No.  9,  or  to  the  like  effect, 
and  may  be  served  in  any  county,  and  otherwise  pro- 
ceeded upon,  whether  in  term  or  vacation,  in  the  same 
manner  as  a  writ  of  summons  ;  and  the  venue  in  a 
declaration  upon  such  writ  may  be  laid  in  any  county ; 
and  the  pleadings  and  proceedings  thereupon,  and  the 
rights  of  the  parties  respectively  to  costs,  shall  be  the 
same  as  in  an  ordinary  action. 

The  writ  of  revivor  lies  on  a  judgment  In  ejectment  (Doe  t. 
Roej  2  Dowl.  N.  S.  690).  If  the  judgment  is  under  ten  years 
old  it  may  be  sued  out  as  a  matter  of  course  (s.  134).  It  must 
be  sued  out  of  the  court  in  which  the  judgment  was  given  (Com. 
Dig.  PI.  3,  L.  3) ;  and  as  it  ia  a  judicial  writ  it  must  follow  the 
judgment  {Panton  v.  Hale^  2  Salk.  598).  A  writ  of  revivor  of  a 
judgment  of  assets,  quando  acciderint,  would  be  bad,  if  it  prayed 
execution  of  assets  generally  ( Mara  v.  Quin,  6  T.  R.  1 ;  and  see 
Smith  V.  Tateham,  2  Exch.  205). 

The  writ  is  sued  out  on  a  pracipe,  as  in  the  case  of  a  writ  of 
summons  (p.  3,  ante).     It  bears  teste  on  the  day  of  its  issuing. 
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Tbe  form  oCgm-it  given  in  the  schedule  is  to  be  followed ;  and 
it  is  to  be  served,  and  otherwise  proceeded  upon,  as  a  writ  of 
•mnmoiw. 

As  to  appearance  to  the  writ,  see  s.  133. 

By  analogy  to  the  practice  on  proceedings  by  scire  facias ^  the  Amendinf 
mrit  of  revivor,  if  irregular,  may  be  quashed  at  the  costs  of  the  ***  "''^• 
plaintiff^  if  the  defendant  has  appeared  {OUv«rs<m  v.  Latour,  7 
l>owL  60S).  It  may  be  amended,  also,  to  make  it  correspond 
with  the  record  {Braswell  ▼.  Jeco^  9  East,  316),  and  this  after  a 
plea  of  nul  tiel  record  {Parkins  v.  Petit,  1  B.  &  P.  275  ;  and  see 
HHltmd  ▼.  PhilUps,  10  A.  &  E.  149,  and  the  cases  there  referred 
to% 

A  plaintiff  may  not  quash  his  own  writ  of  scire  facias,  or  re- 
Tivor,  after  a  defendant  has  appeared,  except  on  payment  of  costtf 
(R-G.,  H.T.  1858,r.  78). 

A  second  writ  of  revivor  is  necessary,  where  the  six  years 
have  expired  since  judgment  was  signed  ;  the  proceedings  on  the 
first  writ  had  to  be  recited  in  the  second  (  Walker  v.  Thelluson,  1 
IXywl.  N.  S.  578 ;  but  now  quare). 

The  venue  in  the  declaration  on  a  writ  of  revivor  may  be  laid  Proceedings 
in  any  county,  and  the  pleadings  and  other  proceedings  are  to  be  '"  ^'^*^^^» 
the  same  as  in  ordinaiV  actions.  The  defendant  wiU  not  be  at 
liberty  to  plead  to  the  declaration  any  matter  which  might  have 
been  pleaded  or  set  up  as  a  defence  to  the  original  action  {Bradley 
T.  Eyre^  11  M.&  W.  432).  Fraud  in  obtaining  the  original  judg- 
ment must  be  specially  pleaded,  though  it  may  afford  ground  for 
moving  to  set  aside  the  proceedings  ( Thomas  v.  Williams,  3  DowL 
655  ;  Dcdgson  v.  Scott,  2  Exch.  457). 

It  may  be  observed  that  the  writ  of  scire  facias  is,  to  some 
extent,  superseded  by  the  writ  of  revivor;  but  it  is  not  abolished. 

132.  All  writs  of  scire  facias  issued  out  of  any  of  Writs  of  ««>« 
the  Superior  Courts  of  Law  at  Westminster  against  {XTcmm 
bail   on   a   recognizance  ;    ad   audiendum   errores ;  to  ^  tested, 
against  members  of  a  joint-stock  company  or  other  prJSee^ed"* 
body,   upon  a  judgment  recorded  against  a  public  wponiniiks 
officer  or  other  person  sued  as  representing    such  ^^  ?\ 
company  or  body,  or  against  such  company  or  body 
itself;  by  or  against  a  husband  to  have  execution  of 
a  judgment  for  or  against  a  wife ;  for  restitution  after 
a   reversal  in   error;    upon  a  suggestion  of  further 
breaches  after  judgment  for  any  penal  sum,  pursuant 
to  the  statute  passed  in  the  session  holden  in  the 
eighth  and  ninth  years  of  the  rei^n  of  King  William 
the  Third,  intituled  '*  An  Act  for  the  better  preventing 
frivolous  and  vexatious  Suits ;"  or  for  the  recovery  of 
land  taken  under  an  elegit,  shall  be  tested,  directed 
and  proceeded  upon,  in   like   manner  as  writs    of 
revivor. 

This  secdon,  it  may  be  noticed,  does  not  affect  writs  of  «ctr^ 
fadas  issued  from  the  common  law  side  of  the  Court  of  Chancery 
(12&13  Vict.  c.  109). 

f5 
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The  marriage  of  a  woman,  plaintiff  er  defendanl^befare  judg- 
ment, it  provided  for  by  a.  141,  poit  (p.  112). 

As  to  icire  faeiat  against  members  of  a  public  companyt  aee 
Clowet  V.  Brettel  ( 1 1  M.  &  W.  506). 

Proceedings  against  executors  upon  a  judgment  of  assets  in 
future  may  now  be  had  in  like  manner  as  writs  of  revivor 
(C.L.  P.  A.  1854,  S.91). 

133.  Notice  in  writing  to  the  plaintiff,  his  attorney 
or  agent,  shall  be  sufficient  appearance  to  a  writ  of 
revivor. 

134.  A  writ  of  revivor  to  revive  a  judgment  less 
than  ten  years  old  shall  be  allowed  without  any  rule 
or  order ;  if  more  than  ten  years  old,  not  without  a 
rule  of  court  or  a  judge's  order ;  nor,  if  mare  thaa 
fifteen,  without  a  rule  to  show  cause. 

Under  the  old  practice,  orders  for  a  set,  fa.  were  granted  without 
a  summons,  where  the  judgment  was  less  than  fifteen  years  old, 
on  an  affidavit  setting  forth  the  judgment,  and  stating  it  to  be 
still  unsatisfied  (Tidd's  Forms,  477).  This  affidavit  ought  to  be 
made  by  the  party ;  or  if  by  the  attorney,  it  should  be  by  the 
attorney  in  the  cause  when  judgment  was  obtained,  otherwise  an 
affidavit  from  such  attorney  should,  if  possible,  be  obtained  ( Hor- 
folk  V.  Spencer i  4  Dowl.  746).  But  an  affidavit  by  the  attorney 
suing  out  the  writ  will  be  sufficient  in  some  cases,  as  where 
plaintiffs  in  revivor,  executors,  were  infants,  and  abroad  at  the 
time  of  the  judgment  {Smith  v.  Mee,  I  D.  &  L.  907).  The  ap- 
plication for  leave  to  sue  out  this  writ  will  not,  it  would  appear, 
be  within  the  general  rule  of  all  the  courts,  that  a  matter  cannot 
be  agitated  twice ;  so  that  a  fresh  application,  if  the  first  is  re- 
fused or  a  judge*8  order  thereon  abandoned,  may  be  nuide  on  fresh 
materials  ( Do^^ton  v.  Scott,  2  Exch.  457). 

The  rule  to  revive  after  fifteen  years  is  nisi  The  judgment 
itself  cannot  be  impeached  on  showing  cause  against  the  rule, 
but  a  cross-motion  to  set  it  aside  should  be  made  for  that  purpose 
{Tliomas  v.  WiUiamM^  3  Dowl.  655).  Where  the  defendant  was  in 
America,  but  was  the  owner  of  houses  in  England,  service  of  the 
rule  was  ordered  to  be,  by  sticking  it  up  in  the  office,  and  serving^ 
copies  on  the  tenants  in  possession  {Maedonald  v.  Maclarem,  II 
M.  &  W.  465). 
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Death,  Marriage  and  Bankruptcy. 

And  with  respect  to  the  effect  of  death,  marriage 
and  bankruptcy  upon  the  proceedings  in  an  action,  be 
it  enacted  as  follows : — 

135.  The  death  of  a  plaintiff  or  defendant  shall  not 
cause  the  action  to  abate,  but  it  may  be  continued  as 
hereinafter  mentioned. 

This  section  did  not,  perhaps,  indode  replevint  which  is  not  an 
^*  action"  within  the  meaniug  given  to  that  word  by  the  inter- 
pretation clause  (s.  227) ;  but  see  now  19  &  20  Vict  c  108,  ■*  65 
(C.  L.  P.  A.  1860,  s.  22,  n.,  post). 
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As  jndkial^iiroceediogt  tre  to  be  considered  at  taking  place  at 
the  earliest  period  of  the  day  on  which  they  are  done ;  it  was  held, 
ID  a  case  where  judgment  was  sig^ned  and  execution  issued  on  the 
day  on  which  the  defendant  died,  that  the  judgment  and  execu- 
tioa  were  regular  ( Wright  r.  MilU,  L.  J.  28,  Ex.  223). 

See  as  to  proceedings  hy  a  defendant  or  his  representative, 
when  de&ult  is  made  in  prosecuting  the  action  after  abatement 
by  revaon  of  death,  C.  L.  P.  A.  1854,  s.  92. 


136.  If  there  be  two  or  more  plaintiffs,  or  defend-  Proceedingt 
antfiy  and  one  or  more  of  them  should  die,  if  the  cause  dest?  of' 
of  sach  action  shall  survive  to  the  surviving  plaintiff  <>"•  <»  ray" 
or  plaintiffs,  or  against  the  surviving  defendant  or  puH^tinor 
defendants,  the  action  shall  not  be  thereby  abated;  aefendsnti. 
bat  such  death  being  suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of  the  surviving  plain- 
tiff or  plaintiff  against  the  surviving  defenduit  or 
defendants. 

This  section  is  in  the  words  of  8  &  9  Will.  8,  c.  11,  s.  7.    If  D«i<*  «/<>•« 
the  death  happens  before  issue  joined,  it  should  be  suggested  ^'^'^^ 
in  making  up  the  issue  {Far  v.  Denn,  1  Burr.  362).     If  it  hap-  piaintifs, 
pens    after  issue  joined,   it  should   be  suggested  on  the  Nisi 
Prims  record  {Rex  ▼.  Cohen^  1  Stark.  N.  P.  511);  and  the  sug- 
gcation  most  be  entered,  and  the  foots  thus  brought  to  the  know- 
ledge of  the  court  before  any  further  proceedings  can  be  taken  '/ 
iPmkut  r.  Slurck,  6  C.  B.  474 ;  Larchin  ▼.  Buckle,  1  L.,  M.  &  P.          / 
740). 

An  action  by  husband  and  wife,  in  right  of  the  wife,  survives  to 
her  upon  her  husband's  death  {Sherrington  ▼.  Yatett  12  BiL  &  W. 
8^,  Ex.  Ch.). 

Affidavits  to  be  used  in  the  cause  after  the  death  of  any  of  the 
parties  should  be  entitled  in  the  names  of  the  survivors  only 
{Lorain  v.  Buckle,  uhi  mpra). 

Where  there  are  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  die  after  judgment,  execution  hyjifa,  or  ca,  ta» 
may  be  had  within  six  years  for  or  against  the  survivors,  without 
revivor.  The  execution  should  follow  the  judgment,  and  be  sued 
out  in  the  joint  names  of  all  the  parties ;  but  a  joint  execution 
may  be  levied  upon  one  only,  by  directing  the  sheriff  to  levy  ac- 
eordingly  (2  Wnis.  Saund.  72, 1). 

137.  In  case  of  the  death  of  a  sole  plaintiff  or  sole  Proce«dingt 
sorviving  plaintiff,*  the  legal  representative  of  such  {h^dSthof 
plaintiff  may,  by  leave  of  the  court  or  a  judge,  enter  asoiepUin- 
a  suggestion  of  the  death,  and  that  he  is  such  legal 
representative,  and  the  action  shall  thereupon  pro- 
ceed ;  and,  if  such  suggestion  be  made  before  the  trial, 
^e  truth  of  the  suggestion  shall  be  tried  thereat, 
together  with  the  title  of  deceased  plaintiff  and  such 
judgment  shall  follow  upon  the  venlict  in  iavour  of 


•  The  words  *'  where  the  aetkm  tnrvives,**  whioh  are  in  the  ibllowing 
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or  against  the  person  making  such  suggestion,  as  if 
such  person  were  originally  the  plaintiff. 

The  entry  of  this  suggestion  must  be  made  before  any  farther 

ftroceeding  in  the  action  (s.  186,  n.).  It  can  be  made  only  by 
eave  of  the  court  or  a  judge.  The  suggestion,  it  would  appear^ 
is  traversable  (  H^atson  ▼.  Quitter,  1  D.  &  L.  244),  and  the  truth 
of  it,  if  made  before  trial,  may  be  tried  thereat  In  Barnwell  ▼. 
Sutherland^  (1  L.  M.  &  P.  159),  the  action  had  proceeded  to  trial, 
iji  the  name  of  a  public  officer,  substituted  immediately  before 
the  trial,  in  the  place  of  one  who  had  died,  and  whose  death  was 
suggested  on  the  record ;  and  the  verdict  was  set  aside,  as  the 
suggestion  had  been  entered  without  the  authority  of  the  court, 
and  without  an  opportunity  being  given  to  the  defendant  to  tra- 
verse the  fact  suggested.  In  this  case,  in  which  are  collected  all 
the  cases  relating  to  the  entry  of  suggestions,  a  point  was  raised, 
but  not  decided,  whether  (if  a  suggestion  was  traversable)  the 
time  between  the  10th  of  August  and  24th  of  October  was  ex- 
chided  from  the  computation  of  time  to  plead.  It  was  contended 
that  to  extend  the  2  Will.  4,  c  39,  s.  1 1,  in  this  way,  would  have 
excluded  a  plea  puU  darrein  cotUinuance  during  the  same  period; 
and  it  may  be  observed,  that  by  s.  69  it  is  expressly  enacted,  that 
a  plea  puis  darrein  continuance  may  be  pleaded  between  10th 
August  and  24th  October. 

Proceeding  138.  In  case  of  the  death  of  a  sole  defendant  or 
o?ioieortoie  8ole  Surviving  defendant,  where  the  action  survives, 
•urviving  de-  the  plaintiff  may  make  a  suggestion,  either  in  any  of 
the  pleadings,  if  the  cause  has  not  arrived  at  issue,  or 
in  a  copy  of  the  issue,  if  it  has  so  arrived,  of  the 
death,  and  that  a  person  named  therein  is  the  execu* 
tor  or  administrator  of  the  deceased ;  and  may  there- 
upon serve  such  executor  or  administrator  with  a 
copy  of  the  writ  and  suggestion,  and  with  a  notice, 
signed  by  the  plaintiff  or  his  attorney,  requiring  such 
executor  or  administrator  to  appear  within  eight  days 
afler  service  of  the  notice,  inclusive  of  the  day  of 
such  service,  and  that  in  default  of  his  so  doing  the 
plaintiff  may  sign  judgment  against  him  as  such 
executor  or  administrator  ;  and  the  same  proceedings 
may  be  had  and  taken  in  case  of  non-appearance 
after  such  notice  as  upon  a  writ  against  such  executor 
or  administrator  in  respect  of  the  cause  for  which  the 
action  was  brought ;  and  in  case  no  pleadings  have 
taken  place  before  the  death,  the  suggestion  shall 
form  part  of  the  declaration,  and  the  declaration  and 
suggestion  may  be  served  together,  and  the  new  de- 
fendant shall  plead  thereto  at  the  same  time ;  and  in 
case  the  plaintiff  shall  have  declared,  but  the  defendant 
shall  not  have  pleaded  before  the  death,  the  new 
defendant  shall  plead  at  the  same  time  to  the  decla- 
ration and  suggestion ;  and  in  case  the  defendant 
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shall  have  pleaded  before  the  death,  the  new  defend- 
ant shaU  be  at  liberty  to  plead  to  the  suggestion, 
only  by  "way  of  denial,  or  such  plea  as  may  be  appro- 
priate to  and  rendered  necessary  by  his  character  of 
executor  or  administrator,  unless  by  leave  of  the 
court  or  a  judge,  he  should  be  permitted  to  plead 
fresh  matter  in  answer  to  the  declaration  ;  and  in 
case  the  defendant  shall  have  pleaded  before  the 
death,  but  the  pleadings  shall  not  have  arrived  at 
issue,  the  new  defendant,  besides  pleading  to  the 
suggestion,  shall  continue  the  pleadings  to  issue  in 
the  same  manner  as  the  deceased  might  have  done, 
and  the  pleadings  upon  the  declaration  and  the  plead- 
ings upon  the  suggestion  shall  be  tried  together ; 
and  in  case  the  plaintiff  shall  recover,  he  shall  be 
entitled  to  the  like  judgment  in  respect  of  the  debt 
or  sum  sought  to  be  recovered  and  in  respect  of  the 
costs  prior  to  the  suggestion,  and  in  respect  of  the 
costs  of  the  suggestion,  and  subsequent  thereto,  he 
shall  be  entitled  to  the  like  judgment  as  in  an  action 
originally  commenced  against  the  executor  or  admi- 
nistrator. 

This  legislation  is  new.  It  would  seem  that  the  provisions  of 
the  first  clause  as  to  the  service  of  a  notice  on  the  executor  or 
administrator  of  a  deceased  defendant  override  the  provisions 
in  the  clauses  which  follow ;  so  that  in  all  cases,  the  substituted 
defendant  must  have  this  notice  served  upon  him,  and  in  all 
cases,  if  he  fails  to  appear,  the  plaintiff  mav  sign  judgment ;  and 
this  eren  if  the  original  defendant  has  pleaded,  or  the  parties 
were,  at  the  time  of  the  death,  at  issue. 

If  a  sole  or  sole  surviving  defendant  dies  after  writ  issued,  and  ^f^^  wit 
before  declaration ;  the  plaintiff  should,  in  the  declaration,  sug-  ^*^V^ 
gest  the  death,  and  that  a  person  therein  named  is  executor  or  ciw^aiion, 
administrator  of  the  deceased ;  and  then  serve  on  such  executor 
or  administrator  a  copy  of  the  writ  and  declaration,  and  a  notice 
requiring  him  to  appear  in  eight  dajrs  after  service,  otherwise 
judgment. 

The  substituted  defendant  must  appear  within  the  eight  days, 
otherwise  the  plaintiff  may  sign  judgment  in  default  of  appear- 
ance, and  he  must  also  plead  within  eight  days  after  notice  to 
plead,  which  may  be  given  with  the  declaration,  otherwise  judg- 
ment by  nil  dicit  may  be  signed  (see  p.  69,  ante). 

If  the  plaintiff  has  declared  before  the  death  of  the  original  Jfter  decla- 
defendant,   but  such  defendant   has  not  pleaded,  the  plaintiff  T"^'^  ^."^ 
should  serve  the  executor  or  administrator  with  a  copy  of  the  ^vorepiea, 
writ,  and,  with  the  sugg^tion  above  referred  to,  and  with  a  notice 
requiring  him  within  eight  days  to  appear,  and  within  eight  days 
to  plead  to  the  suggestion  and  to  the  declaration. 

If  the  original  defendant  has  pleaded,  the  plaintiff  may  sug-  After  plea, 
gest  the  death  in  his  replication,  serve  with  the  replication  a  copy 
of  the  original  writ,  the  notice  to  appear  above  referred  to,  a 
notice  to  plead  to  the  suggestion,  and  a  notice  to  rejoin  (s.  78,  n.). 
The  substituted  defendant  wiU  be  entitled  tp  eight  days  to 
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appetr  tnd  plead  to  the  suggeition  (■•  63),  and  to  he  gets  eight 
days  to  rejom. 

The  substituted  defendant  may  only  plead,  as  of  right,  in  ad* 
dition  to  the  pleas  of  the  original  defendant,  such  pleas  as  are 
appropriate  to  his  character  of  executor  or  administrator ;  but 
he  may  obtain  leave  from  a  judge  to  plead  fresh  matter  to  the 
declaration. 

The  substituted  defendant,  besides  pleading  to  the  suggestion, 
must  continue  the  pleadings  precisely  as  the  deceased  defendant 
ou^lit  to  have  done. 

If  the  parties  have  been  at  issue  before  the  original  defendant's 
death,  the  suggestion  is  to  be  made  in^he  issue ;  a  copy  of  whick 
is  to  be  served  with  the  notice  to  appear,  and  with  a  copy  of  the 
original  writ 

Judgment  in  default  of  appearance  seems  to  follow  in  all  cases ; 
the  truth  of  the  suggestion  is  triable  as  a  collateral  issue  at  the 
trial ;  and  Judgment,  if  for  the  plaintiff,  follows  the  verdict  as  if 
the  substituted  executor  or  administrator  had  been  originally  sued. 

Where  a  plaintiff  discontinued,  after  appearance  bv  an  admi- 
nistratrix, she  was  held  to  be  entitled  to  the  whole  of  defendant's 
costs  of  suit  {Benge  v.  Swatne,  Admimstratrix,  ^.,  L.  J.  28,  C.  P. 
182). 

See  as  to  proceedings  bv  a  defeudamt  upon  abatement  by  death, 
C.  L.  P.  A.  18*54,  s.  92,  post. 

139.  The  death  of  either  party  between  the  verdict 
and  the  judgment  shall  not  hereafter  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two 
terms  after  such  verdict. 

If  either  party  dies  after  a  special  verdict,  or  special  case,  or 
during  the  argument  of  a  motion  in  arrest  of  judgment,  or  for  a 
new  trial,  judgment  may  be  entered,  at  common  law,  after  the 
death,  as  of  the  term  in  which  judgment  should  have  been  given, 
nunc  pro  tunc  ( Carlhie  v.  Garland,  9  Bing.  85 ).  So  in  the  case 
of  a  verdict  subject  to  an  award,  when  the  award  is  made  in  the 
lifetime  of  both  parties,  but  the  successful  party  dies  pending  a 
rule  to  set  it  aside,  judgment  may  be  entered  nunc  pro  tune 
{Bridget  v.  Smithy  8  Bing.  29;  see  also  Heathcote  v.  H^'htg,  11 
£xch.  Z55  ;  L.  J.  25  Ex.  23).  So  where  leave  is  given  to  the 
defendant  to  enter  a  verdict,  and  he  dies  after  the  trial  and  before 
the  next  term,  the  motion  to  enter  the  verdict  may  be  made 
without  putting  the  executors  on  the  record,  and  the  verdict 
entered  accordingly  (Freeman  v.  Rosker,  13  Q.  B.  780).  $o, 
where  a  cause  is  referred  to  a  barrister  to  state  a  special  case,  it 
may  be  stated  after  the  death  of  one  of  the  parties,  and  judgment 
entered  accordingly  {James  v.  Clranf,  16  M.  &  W.  379).  The 
delay  being  the  act  of  the  court,  and  not  of  the  party,  judgment 
is  entered  nunc  pro  tunc,  that  the  parties  may  not  be  prejudiced 
(2  Wms.  Saund.  72;  and  see  Miles  v.  Williams,  9  Q.  B.  47 ; 
Freeman  v.  Traneh,  L.  J.  21,  C.  P.  214;  and  Heathcote  v.  Wimg^ 
ubi  supra;  Moore  v.  RobertSt  8  C.  B.,  N.  S.  844,  where,  in  the 
absence  of  a  legal  representative  of  the  deceased  plaintiff,  his 
former  attorney  in  the  cause  showed  cause  against  a  rule  obtained 
by  the  defendant  to  enter  judgment  of  nonsuit  same  pro  tune)., 

This  section  is  in  the  words  of  17  Car.  2,  c.  8,  s.  1.  Under  the 
similar  provisions  of  that  statute,  it  was  held  that  the  death  of 
^ther  party  b^ore  the  assises  was  not  remedied  (this  case  is  pro* 
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fided  for  by  other  lections  of  tbii  statute) ;  but  if  the  party  (Kod 
after  die  assizes  began,  theuffh  the  trial  were  after  the  death, 
it  was  within  the  remedy  of  the  statute,  the  ostites  being  but 
one  day  in  law :  so  if  the  pany  died  after  the  first  day  of  the 
sUHagtj  and  before  trial,  or  at  the  adjourned  sittings  ( Chetham  v. 
SturUvtmt,  1  D.  ft  L.  631),  the  judgment  is  entered  by  or  against 
the  party  as  if  be  were  living,  and  must  be  signed  within  two 
terms  after  the  verdict ;  for  signing  it  is  an  entering  within  this 
lection  (2  Wms.  Saund.  72  n ,  and  see  Frewin  v.  Lethbridge,  7 
W.  R.  442,  Ex.) .• 

This  enactment  is  not  confined  to  actions  which  would  have 
survived ;  therefore,  an  executor  may  enter  up  judgment  on  a 
verdict  obtained  by  the  tesutor  in  an  action  for  libel  (Palmer  v. 
Csken,  2h.Se  Ad.  966). 

A  writ  of  revivor  must  follow  the  judgement,  and  recite  it  as 
entered  in  die  lifetime  of  the  party  deceased ;  that  is  to  say,  it 
shoold  be  in  the  same  form  as  where  the  writ  is  sued  out  by  a 
perBooal  representative  upon  a  judgment  entered  up  in  the  actual 
lifetime  of  the  original  party, 

140.  If  the  plaintiff  in  any  action  happen  to  die  Proceedings 
after  an  interlocutory  judgment  and  before  a  final  ^j^tj^r 
judgment  obtained  therein,  the  said  action  shall  not  interioim- 
abiUtie  by  reason  thereof^  if  such  action  might  be  origi-  f^fina] 
nally  prosecuted  or  maintained  by  the  executor  or  Judgment, 
administrator  of  such  plaintiff;  and  if  the  defendant 
die  afW  such  interlocutory  judgment  and  before  final 
ju^ment  therein  obtained,  the  said  action  shall  not 
abate,  if  such  action  might  be  originally  prosecuted  or 
maintained  against  the  executor  or  administrator  of 
such  defendant ;  and  the  plaintiff,  or  if  he  be  dead 
after  such  interlocutory  judgment,  his  executors  or 
admmistrators,  shall  and  may  have  a  writ  of  revivor, 
m  the  form  contained  in  the  schedule  (A)  to  this  act 
annexed,  marked  No.  9,f  or  to  the  like  effect,  against 
the  defendant,  if  living  after  such  interlocutory  judg- 
ment, or  if  he  be  dead,  then  against  his  executors  or 
administrators,  to  show  cause  why  damages  in  such 
action  should  not  be  assessed  and  recovered  by  him  or 
them ;  and  if  such  defendant,  his  executors  or  adminis- 
trators, shall  appear  at  the  return  of  such  writ,  and 
not  show  or  allege  any  matter  sufficient  to  arrest  the 
final  judgment,  or  shall  make  default,  a  writ  of  inquiry 
of  damages  shall  be  thereupon  awarded,  or  the  amount 
ibr  which  final  judgment  is  to  be  signed  shall  be 
referred  to  one  of  the  masters,  as  hereinbefore  provi- 
ded ;  and  upon  the  return  of  the  writ,  or  delivery  of  the 


^  *  Bte  u  to  entering  np  a  JodgmeBt  for  purpoMt  of  ezacntloii,  ••  206,  and 
H.  0^  H.  T.  ia53.  IT.  70,  71,  po$t. 
t  Thb  fonn  seems  more  applicable  in  the  case  of  death  after  final  judg- 


112 


THE  COBOfON  LAW  PROCEDURE  ACT,  1852. 


Death  of 
plaimlig. 


DmUk  ofde- 
fendant. 


WHtof 


Death  of  de- 
fendant after 
interlocutory 
and  b^ore 
final  judg- 
ment. 


Maniage  not 
to  abate  ac- 
tion. 


order  with  the  amount  indorsed  thereon  to  the  plaintiff 
his  executors  or  administrators,  judgment  final  shall  be 
given  for  the  said  plaintifi^  his  executors  or  adminis- 
trators, prosecuting  such  writ  of  revivor,  against  such 
defendant,  his  executors  or  administrators  respec- 
tively. 

On  the  death  of  the  plaintiflT,  the  action  does  not  abate ;  if  it  is 
such  as  might  have  onginally  been  maintained  by  the  executor 
or  administrator.  An  action  for  libel,  not  being  such  an  action, 
does,  therefore,  abate  by  the  death  of  the  plaintiff,  after  interlo- 
cutory judgment,  and  after  the  execution  of  the  writ  of  inquiry, 
if  the  death  takes  place  before  final  judgment  {^Irtland  v.  Chaaip^ 
neyi^  4  Taunt.  884). 

Neither  on  the  death  of  a  defendant  does  the  action  abate,  if  it 
is  one  which  might  have  been  maintained  against  the  executors 
or  administrators.  Where,  however,  two  defendants  are  jointly 
sued,  and  one  dies  after  interlocutory  and  before  final  judgment, 
the  plaintifi*  cannot  proceed  against  the  executors  of  the  deceased, 
for  tne  action,  being  joint,  survives  against  the  other  defendant 
{Fort  V.  Oliver,  1  M.  &  S.  242). 

In  the  case  of  the  death  of  a  defendant,  when  the  action  was 
one  which  might  have  been  maintained  against  the  executors  or 
administrators ;  it  has  been  decided  that,  when  the  writ  of  inquiry 
had  not  been  executed,  the  writ  of  m.ya.  ought  to  be  for  the  exe- 
cutors or  administrators  to  show  cause  why  the  damages  should 
not  be  assessed  and  recovered  against  them  (Tidd's  Pract.  Forms, 
494;  Smith  v.  Harmon^  1  Salk.  315).  The  writ  of  revivor  given 
by  this  section  is  to  the  same  effect ;  and  if  the  executors  do  not 
appear,  or,  appearing,  do  not  show  matter  sufficient  to  arrest  the 
judgment,  a  writ  of  inquiry,  or  a  reference  to  the  master  (s.  94), 
may  be  necessary. 

In  the  case  of  the  death  of  a  defendant  after  interlocutory 
judgment,  and  after  the  execution  of  a  writ  of  inquiry,  but  before 
final  judgment,  the  writ  of  revivor  given  by  this  section  is  not, 
it  would  appear,  applicable.  The  td.  fa.,  in  such  cases,  called 
on  the  executors  or  administrators  to  show  cause  why  the  damages 
should  not  be  adjudged  to  the  plaintiff,  or,  in  case  of  his  death, 
to  his  executors  or  administrators  (2  Wms.  Saund.729).  Nor  is 
there  any  provision  to  avoid  the  necessity  of  two  writs  of  scu  fa, 
(or  revivor) ;  one,  to  make  the  executors  or  administrators  parties 
to  the  record  ;  the  other,  to  give  them  an  opportunity  of  pleading 
want  of  assets,  or  other  matter  that  an  executor  may  plead  to  a 
set.  fa,  on  final  judgment  against  the  testator  (see  2  Wms.  Saund. 
72  r). 

141.  The  marriage  of  a  woman  plaintiff  or  defend- 
ant shall  not  cause  the  action  to  abate,  but  the  action 
may,  notwithstanding  be  proceeded  with  to  judgment ; 
and  such  judgment  may  be  executed  against  the  wife 
alone,  or,  by  suggestion  or  writ  of  revivor  pursuant  to 
this  act,  judgment  may  be  obtained  against  the  husband 
and  wife,  and  execution  issue  thereon  ;  and  in  case  of 
a  judgment  for  the  wife,  execution  may  be  issued 
thereupon  by  the  authority  of  the  husband  without  any 
writ  of  revivor  or  suggestion ;  and  if  in  any  suck 
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action  the  wife  shall  sue  or  defend  by  attorney 
appointed  by  her  when  sole,  such  attorney  shall  have 
authority  to  continue  the  action  or  defence,  unless  such 
anthority  be  countermanded  by  the  husband,  and  the 
attorney  changed  according  to  the  practice  of  the 
court. 

This  section  does  not  apply  in  the  case  of  the  marriage  of  a 
female  defendant  <{/?er  judgment  {Morris  v.  Coatet,  26  L.  T.  176, 
Q.B.) 

If  an  action  is  brought  by  or  against  a  married  woman  as  a 
feme  scie,  the  defendant  in  the  first  case,  the  wife  in  the  second, 
may  plead  in  abatement  ( ss.  36,  37).  This  section  provides  for 
the  event  of  marriage  after  action  brought 

If  a  woman  married  after  action  brought,  and  before  trial,  the  Formerly 
coTcrturc  was  also  pleadable  in  abatement,  either  directly  by  ^wiSifi*" 
such  a  plea,  or  by  a  plea  pmi»  darrein  continvance  ( Walker  y.  Gol-        ^«*«**'' 
^gj  11  M.  &  W.  78).    Coverture  can  no  longer  be  thus  pleaded. 

Formerly,  again,  if  &  feme  sole  obtained  judgpinent,  or  a  judg-  Sgteution, 
ment  was  recovered  against  her,  and  she  married  before  execution, 
a  9ci.fa,  must  have  been  brought  by  or  against  the  husband  to 
obtain  execution  (2  Wms.  Saund.  72, 1).  In  the  case  of  judgment 
against  the  wife,  the  party  who  has  recovered  such  judgment  may 
either  sue  out  execution  against  her  alone,  by  her  maiden  name 
( Thorpe  v.  Jrgles,  1  D.  &  L.  831) ;  or  may  suggest  the  judgment 
(s.  129),  or  bring  an  action  upon  the  judgment,  or  sue  out  a 
writ  of  revivor  (s.  131)  against  the  husband  and  wife;  one  of 
which  latter  courses  it  will  be  the  more  prudent  to  follow,  for,  if 
the  wife  has  no  separate  property,  she  will  be  discharged  out  of 
execution  (Edwards  v.  Martyn,  L.  J.  21,  Q.  B.  86). 

142.  The  bankruptcy  or  insolvency  of  the  plaintiff  Bankruptcy 
in  any  action,  which  the  assignees  might  maintain  for  JJ^^^"  ^^ 
the  benefit  of  the  creditors,  shall  not  he  pleaded  in  bar  pUintii^ 
to  such  action,  unless  the  assignees  shall  decline  to  ][£j°JJJiin. 
continue,  and  give  security  for  the  costs  thereof,  upon 
a  judge's  order  to  be  obtained  for  that  purpose,  within 
such  reasonable  time  as  the  judge  may  order,  but  the 
proceedings  may  be  stayed  until  such  election  is  made  ; 
and  in  case  the  assignees  neglect  or  refuse  to  continue 
the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,' with  in  eight 
day&  afler  such  n^lect  or  refusal,  plead  the  bank- 
ruptcy.* 

Formerly,  a  plea  of  the  plaintiff's  bankruptcy  or  insolvency,  Pteaofbank- 
and  an  assignment  of  his  effects,  whereby  his  rights  of  action  ^P*<^  <"*  in- 
vested in  the  assignees,  was  a  good  plea  in  bar  to  the  further  **  **"*^* 
maintenance  of  the  action  (2  Wms.  Saund.  72  m,  note  k).    The 
question,  what  rights  of  action  vest  in  the  assignees,  is  discussed 
&l]y  in  Rogers  v.  Spence  (13  M.  &  W.  571 ;  12  CI.  &  Fin.  700), 

*  This  vection  does  not  in  terms  enmct  that  the  "  insolvenei^'  may  be 
pleaded;  hot  **  bankruptcy"  may  be  interpreted  here  to  include  "  in- 
•oWeocy  ;'*  and  now  by  the  Bankruptcy  Act,  I86I,  s.  232,  "insolvency,"  as 
a  procedore  distinct  from  **  bankruptcy,'*  is  abolished. 
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and  Drake  ▼.  Beekkam  (2  Ho.  of  Lords  Cafes,  679):  see  also 
Morgan  ▼.  Taylor  (5  C.  B.,  N.  S.  653). 

This  section  contemplates  the  bankruptcy  or  insolvency  of  the 
plaintiff  after  action  brought  {Stanton  v.  Collier,  8  B.  &  B.  274)  ; 
and  if  it  occurs  after  plea,  the  bankruptcy  must  be  pleaded  pais 
darrein  continuance  (s.  69,  n-,  p.  62).  But  U  cannot  be  pleaded 
until  eight  days  after  the  assignees  have  declined  to  continue  the 
action,  and  to  g^ve  security  for  costs ;  and  the  expiration  of  these 
eight  days  would  probably  be  deemed  the  time  '*  when  the  mat- 
ter of  the  plea  arose,"  within  s.  69,  ante.  The  defendant  should 
take  out  a  summons  at  chambers,  calling  upon  the  assignees  to 
make  their  election,  and  in  the  meantime  that  proceedings  be 
stayed. 

See  for  former  practice  in  bankruptcy,  Crou  v.  Robertson  (7  M« 
&  0.  640);  and  in  insolvency,  Ganin  ▼.  jIUan  (L.  J.  21,  Ex.  80>. 

If  the  action  is  brought  by  the  plaintiff  and  his  wife  (as  upoa 
a  note  made  to  the  wife  before  marriag^e,  or  other  choee  in  acHam 
reducible  into  possession),  and  the  plaintiff  becomes  bsnkmpt,  it 
does  not  appear  that  his  assignees  may  continue  the  action  under 
this  section  (see  Sherrington  v.  Yatee,  12  M.  &  W.  $55 ;  DingUy 
▼.  Yatee,  L.  J.  26,  Ex.  55). 

If  a  plaintiff,  who  has  recovered  interlocutory  judgment,  be- 
comes a  bankrupt  before  final  judgment,  his  assignees  may 
proceed  to  final  judgment  in  his  name  to  have  execution.  So. 
if  the  defendant  brings  error  on  a  judgment,  and  the  plaintiff 
becomes  bankrupt,  the  assignees  may  proceed  to  an  amrroanee 
of  the  judgment  in  the  name  of  the  bankrupt.  In  either  case 
the  assignees  must  sue  out  a  writ  of  revivor  to  have  execution  (3 
Wms.  Saund.  72  m,  n). 

Arrest  op  Judgment,  and  Judgment  non 
obstante  veredicto. 

And  with  respect  to  the  proceedings  upon  motions 
to  arrest  the  judgment,  and  for  judgment  non  obstante 
veredicto,  be  it  enacted  as  follows : 

Upon  motion  143,  Upon  any  motion  made  in  arrest  of  judgment, 
jud^en?,^  or  to  enter  an  arrest  of  judgment,  pursuant  to  the 
puraaantto  statute  passed  in  the  first  year  of  his  late  Majesty 
c.  7."  r  fir  King  William  the  Fourth,  intituled  "  An  Act  for  the 
Judgment  more  speedy  Judgment  and  Execution  in  Actions 
^eredieio,       brought  in  his  Majesty's  Courts  of.  Law  at  West- 

may"r^ioaTe  '^I'^^^^^j  ^^^  ^^  *^®  Court  of  Common  Pleas  of  the 
of  the  court  County  Palatine  of  Lancaster,  and  for  amending  the 
be  suggested,  j^^c^  ^g  \^  Judgment  on  a  Cognovit  actionem  in  Cases 

of  Bankruptcy,"  or  for  j  udgment  non  obstante  veredicto^ 
by  reason  of  die  nonayerment  of  some  alleged  material 
fact  or  facts  of  material  allegation,  or  other  cause,  the 
party,  whose  pleading  is  alleged  or  adjudged  to  be 
therein  defective,  may,  by  leave  of  the  court,  suggest 
the  existence  of  the  omitted  (bcX  or  facts,  or  other 
matter,  which  if  true,  would  remedy  the  alleged  defect ; 
and  such  suggestion  may  be  pleaded  to  by  the  opposite 
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party  Krithin  eight  dajs  after  notice  thereof,  or  snch 
ibrther  time  as  the  court  or  a  judge  may  allow ;  and 
the  proceedings  for  trial  of  any  issues  joined  upon 
such  pleadings  shall  be  the  same  as  in  an  ordinary 
action. 

In  tbis  section  are  introduced  the  words  "or  other  eatue  ;'*  from  ^rrni  of 
which  it  would  appear  that  in  every  case  of  a  motion  in  arrest  i*"*^*"'* 
of  Judgment,  or  for  judgment  mm  ob.  ver.,  a  suji^gfestion  of  what  is 
Dcoeasaiy  to  remedy  the  defect  ma^  be  entered  ;  and  the  section 
goem  OD  to  enact,  that  a  suggestion  of  the  omitted  facts,  **  or 
other  matter,"  may  be  made. 

The  cases  in  which  judgment  will  be  arrested  are  collected  in  -f"  vAa< 
the  notes  to  Hambieton  ▼.  Veere  (2  Wros.  Saund.  169),  and  in  ""**• 
Kitekemrnmn  v.  Skeel  (3  Exch.  49). 

When  judgment  non  ob.  ver,  will  be  awarded,  and  in  what  cases  Judgment 
a  re-pleader  will  be  oidered,  tee  2  Wms.  Saund.  819  d.  (A).  "^dkt^^ 

In  MoMley  v.  Boyeoi  (L.  J.  22,  Q.  B.  265),  it  was  held  (n.  269) 
that  to  entitle  a  defendant  to  a  rule  for  a  suggestion  under  this 
sectioo,  such  facts  must  be  clearly  and  satisfactorily  alleged  upon 
affidavit  as  would,  if  added  by  the  suggestion,  make  the  pleading 
good ;  see  also  Fisher  y.  Bridges,  L.  J.  22,  Q.  B.  270  and  273,  n. } 
and  Murgairoyd  v.  RobtTuon,  21  Jur.  615,  618. 

The  motion  in  arrest  of  judgment,  or  for  judgment  non  ob,  oer»f  Motion  in 
must  be  made  within  four  days  afier  the  triS,  if  it  has  taken  ^*^^* 
place  in  terra,  and  if  out  of  term,  within  the  first  four  days  of  the  ^^^     ' 
Best  term  (R.  G.,  H.  T.  1853,  r.  50  ;  Thomas  v.  Jones,  4  M.  &  W. 
28) ;  unless  by  consent  of  the  other  party  further  time  is  allowed 
by  the  court  {Harris  y.  OretU  Northern  Railway  Company ,  L.  J. 
21  C.  P.  16). 

A  motion  in  arrest  of  judgment  may  be  made  after  judgment 
by  defoult,  but  not  after  judgment  on  demurrer  (fc^u'ar^U  y.  Blunt, 
I  Str.  425).  Error  will  lie  after  a  judgment  has  been  arrested 
{Cook  ▼.  Oxley,  3  T.  R.  654,  n.) 

Judgment  non  ob,  ver,  is  interlocutory.    Where  there  are  no  Effect  of 
other  pleas  on  the  record  than  those  on  which  the  plaintiff  has  judgment 
obtained  judgment  non  ob,  ver ,  and  his  claim  is  unliquidated,  the  "eradicto"^^ 
plaintiff  may  sue  out  a  writ  of  inquiry  to  assess  his  damages, 
without  leave  of  the  court  {Shepherd  v.  Halls,  2  Dowl.  453) ;  but 
if  the  action  is  only  brought  to  recover  nominal  damages,  as  to 
try  a  right,  the  verdict  for  the  defendant  may  be  set  aside  by  the 
ooart,  and  a  verdict  with  nominal  damages  entered  for  the  plain- 
tiff (Selby  V.  Robinson,  6  T.  R.  758). 

These  motions  are  not  frequently  made,  now  that  parties  may 
demur  and  plead ;  and  even  when  there  is  no  demurrer,  but  the 
pleading  appears  doubtful  at  the  trial,  it  is  common  to  reserve  by 
consent  iu  merits  for  the  determination  of  the  court,  and  to  get 
the  jury  to  assess  damages  contingently. 

The  1  Will.  4,  &  7f  which  enables  the  judge  before  whom  a 
eaose  is  tried  to  certify  for  immediate  execution  ;  and  provides 
that  judgment  may  thereupon  be  signed  although  the  court  is 
not  sitting,  and  that  execution  may  be  issued  ;  further  enacts, 
that  the  judgment  may  be  vacated,  execution  stayed  or  set  aside, 
an  arrest  of  judgment  entered,  or  a  new  trial  or  new  writ  of  in- 
quiry granted,  and  that  a  writ  of  restitution  may  thereupon  be 
itaned,  as  on  the  reversal  of  a  judgment  by  writ  of  error. 
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Judgment  to 
follow  result 
of  tuf  get- 
tion. 


Costs  of 
abortive 
Issues. 


144.  If  the  fact  or  facte  suggested  be  admitted,  or 
found  to  be  true,  the  party  suggesting  shall  be  entitled 
to  such  judgment  as  he  would  have  been  entitled  to,  if 
such  fact  or  facts  or  allegations  had  been  originally 
stated  in  such  pleading,  and  proved  or  admitted  on  the 
trial,  together  with  the  costs  of,  and  occasioned  by, 
the  suggestion  and  proceedings  thereon  ;  but  if  such 
fact  or  facts  be  found  untrue,  the  opposite  party  shall 
be  entitled  to  his  costs  of,  and  occasioned  by,  the 
suggestion  and  proceedings  thereon,  in  addition  to  any 
other  costs  to  which  he  may  be  entitled. 

145.  Upon  an  arrest  of  judgment,  or  judgment  non 
obstante  veredicto^  the  court  shall  adjudge  to  the  party, 
against  whom  such  judgment  is  given,  the  costs 
occasioned  by  the  trial  of  any  issues  of  fact,  arising 
out  of  the  pleading  for  defect  of  which  such  judgment 
is  given,  upon  which  such  party  shall  have  succeeded  ; 
and  such  costs  shall  be  set  off  against  any  money  or 
costs  adjudged  to  the  opposite  party,  and  execution 
may  issue  for  the  balance,  if  any. 

Formerly,  upon  a  motion  in  arrest  of  jud^ent,  each  party  paid 
his  own  costs  {Cameran  v.  Reynoldi^  Cowp.  407 ) ;  and  on  a  judg- 
ment non  ob.  vrr.,  neither  party  was  entitled  to  the  costs  of  imma- 
terial issues  (Goodbum  v.  Bovoman^  2  Dowl.  206).  If  the  rule 
niii  is  discharged,  the  party  successfully  showing  cause  is  entitled 
to  the  costs  of  doing  so,  as  costs  in  the  cause  {HodgkUutm  v. 
Wyatt,  1  D.  &  L.  668). 

In  an  action  on  the  case,  it  was  referred,  by  an  order  of  Nisi 
Prius,  to  an  arbitrator  to  find  the  facts  and  to  state  a  case,  the 
costs  of  the  reference,  award,  and  special  case,  to  be  costs  in  the 
cause,  and  to  abide  the  event  thereof.  The  arbitrator  found  a 
special  case,  upon  which  the  Court  of  Exchequer  directed  all  the 
issues  to  be  entered  for  the  plaintiff.  The  Court  of  Exchequer 
Chamber  affirmed  the  finding  of  the  issues,  but  arrested  the 
judgment,  on  account  of  a  defect  in  the  declaration.  It  was  held, 
that  neither  party  was  entitled  to  the  general  costs  of  the  cause, 
or  to  any  costs  in  error ;  but  that  under  this  section,  the  plaintiff 
was  entitled  to  the  costs  of  the  issues ;  and  consequently,  by  the 
terms  of  the  order  of  reference,  he  was  entitled  to  the  costs  of  the 
reference,  award,  and  special  case  (  Whaley  v.  Laing,  5  H.  &  N. 
480;  L.  J.  29,  Ex.  313;. 

Error. 

And  with  respect  to  proceedings  in  error,  be  it 
enacted  as  follows  : — 

The  law  as  to  writs  of  error  is  collected  in  the  notes  to  Jacque* 
V.  Cesar  (2  Wms.  Saund.  100). 

These  sections  do  not  apply  to  informations  in  the  nature  of 
quo  UHuranto  {Reg*  v.  SeaUt  5  E.  &  B.  1). 

Error  to  be         146.  No  judgment  in  any  cause  shall  be  reversed,  or 
wuhfn  six      avoided  for  any  error  or  defect  therein,  unless  error  be 

ytar*. 
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commeiiced,  or  brought  and  prosecuted  with  effect, 
▼ithln  six  years  after  such  judgment  sigued  or  en- 
tered of  record. 

The  period  within  which  error  might  formerly  be  brought  was 
nreoty  years  ( 10  &  11  ^Vill.  3,  c.  14).  The  court  will  not  sum- 
Barily  interfere  to  quash  the  proceedings  (s.  156)  if  the  error  is 
broogfat  after  six  years  ;  for  the  party  bringing  error  is  not  to  be 
deprived  of  the  benefit  of  replying  any  of  such  exceptions  as  are 
let  out  in  s.  147>  it^fra  iHigg*  v.  Ewmsy  2  Str.  837). 

147.  If  any  person   that  is  or  shall  be  entitled  to  Provitofor 

bring  error  as  aforesa.id.   is  or  shall  be,  at  the  time  of  <**^^*"**^ 

each  title  accrued,  ^vithin  the  age  of  twenty-one  years, 

feme  covert^  non  c€>mpos  mentis^  or  beyond  the  seas, 

then  such  person  shall  be  at  liberty  to  bring  error  as 

aforesaid,  so  as  such  person  commences,  or  brings  and 

prosecutes  the  sanae  -with  effect,  within  six  years  after 

coming  to  or  heing   of  ftill  age,  discovert,  of  sound 

memory,  or  return,  from  beyond  the  seas ;  and  if  the 

opposite   party   shall,   at   the   time  of  the  judgment 

signed  or  entered  of  record,  be  beyond  the  seas,  then 

error  may  he  hrought,  provided  the  proceedings  be 

conmienced    and    prosecuted   with   effect  within   six 

years  after  the  return  of  such  party  from  beyond  seas. 

148.  A  writ  of  error  shall  not  be  necessary  or  used  Writ  of  error 
m  any  cause,  and   the  proceeding  to  error  shall  be  a  *^i^*»<^«  . 
step  in  the  cause,  and  shall  be  taken  in  manner  herein- 
after mentioned  ;   hut  nothing  in  this  act  contained 
shall  invalidate  any  proceedings  already  taken  or  to  be 
taken  by  reason  of  any  writ  of  error  issued  before  the 
coDunencement  of  this  act. 

The  proceeding  in  error  given  by  this  section  does  not  apply  In  what 
where  there  has  been  a  change  of  parties  since  the  judgment:  and  ^^*^* 
in  soch  cases,  a  set,  feu  ad  audiendum  errores  may  still  be  required 
{CwUvis  V.  Earl  qf  Momingtotif  L.  J.  27,  Q.  B.  269);  nor  does 
it  apply  to  criminal  proceedings;  nor  to  outlawry  (Solomon  v. 
Grakan,  6  E.  &  B.  309 ;  Jrding  v.  Uolmer,  L.  J.  25,  Ex.  261 ). 

A  writ  of  error  lies  irom  all  inferior  courts  of  record  (except 
the  statutory  County  Courts,  and  the  Courts  of  Record  in  Lon- 
don, the  Cinque  Ports,  and  the  Stannaries),  to  the  Queen's  Bench 
for  error  in  law ;  and  although  the  writ  of  error  is  abolished 
generally,  the  other  words  of  the  section  seem  to  limit  the  aboli- 
tion to  cases  where  error  can  be  a  *'  step  in  the  cause  :'*  see  cases 
cited  M^o. 

Error  is  either  in  law  or  in  fact ;  as  to  error  in  law,  see  s.  155  ; 
and  as  to  error  in  fact,  see  s.  158.  Error  does  not  lie  on  a 
deigned  issue  (iSkooAr  v.  Mattock^  5  A.  &  E.  239  ;  King  v.  Simmons, 
1  Ho.  L.  Cas.  755).  But  error  lies  on  a  judgment  by  default 
under  s.  27  {Hodaoll  v.  Baxter,  L.  J.  28,  Q.  B.  61);  and  on  a 
judgment  recorded  under  i.  45  ;  and  on  a  special  case  (C.  L.  P. 
A.  1854,  s.  32,  pott)'  It  cannot  be  brought  until  judgment  has 
been  given  on  the  whole  record  {Becham  v.  Knight,  7  Dowl.409;; 
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and,  accordingly,  if  error  is  brought  on  a  judgment  on  demurrer 
to  pleas  that  go  to  the  whole  cause  of  action  ;  if  issues  of  fact  are 
undisposed  of,  the  proceedings  in  error  will  be  quashed  ( Toiton 
y.  Kaj/et  7  Scott,  N.  R.  222).     It  lies  on  a  judgment  of  nonsuit 
{Evans  v.  SweUt  2  Bing.  326).     A  writ  of  error  was  considered  a 
new  action,  and  the  party  bringing  error  might  do  so  in  the  name 
of  a  different  attorney  from  the  attorney  in  the  cause,  without 
obtaining  a  judge's  order  to  change  {Batchelcr  v.  BUfs^  7  T.  R. 
337 >.     Error  is  now  a  "  step  in  the  cause  ;'*  so  that  the  proceed- 
ings {$embl€)  should  go  on  in  the  name  of  the  attorney  on  the 
record ;  and  the  order  of  the  names  of  the  parties  should  no 
longer  be  reversed,  as  was  done  formerly  when  a  defsadant 
brought  error. 

As  to  costs,  see  Fisher  r.  Bridges  (L.  J.  24,  Q.  B.  165) ;  Mmr^ 
shall  y.  Jackson  {h.  J.  24,  Q.  B.  166,  n.);  and  as  to  defendant 
below,  when  bringing  error,  being  compelled  to  give  security  few 
costs,  when  resident  abroad,  see  Hill  v.  Fojt  (8  U.  &  N.  547). 

Error  In  Uw,  149.  Either  party  alleeinff  error  in  law  may  deliver 
ugai.  ^  ^^^  ^£  ^^^  masters  of  the  court  a  memorandum  in 
writing,  in  the  form  contained  in  the  Schedule  (A.)  to 
this  act  annexed,  marked  No.  10,  or  to  the  like  efiecty 
entitled  in  the  court  and  cause,  and  signed  bj  the 
party  or  his  attorney,  alleging  that  there  is  error  in 
law  in  the  record  and  proceedings ;  whereupon  the 
master  shall  file  such  memorandum,  and  deliver  to  the 
party  lodging  the  same  a  note  of  the  receipt  thereof ; 
and  a  copy  of  such  note,  together  with  a  statement  of 
the  grounds  of  error  intended  to  be  argued,  may  be 
served  on  the  opposite  party  or  his  attorney. 

One  of  several  parties  against  whom  a  judgment  has  been 
given  may  proceed  in  error ;  and,  if  so,  the  memorandum  should 
state  the  names  of  those  so  bringing  error  (s.  154). 

Error  not  150,  Proceedings  in  error  in  law  shall  be  deemed  a 

tSuervi^of  Supersedeas  of  execution  from  the  time  of  the  service 
the  copy  of  of  i\iq  copy  of  such  note,  together  with  the  statement 
grounds  of      of  the  grounds  of  error  intended  to  be  argued,  until 


error. 


default  in  putting  in  bail,  or  an  affirmance  of  the  judg- 
ment, or  discontinuance  of  the  proceedings  in  error,  or 
until  the  proceedings  in  error  shall  be  otherwise  dis- 
posed of  without  a  reversal  of  the  judgment :  provided 
always,  that  if  the  grounds  of  error  shall  appear  to  be 
frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue. 

Service  of  Immediately,  therefore,  on  obtaining  the  note  from  the  Master, 

^'''  a  copy  of  it  should  be  made,  the  statement  of  the  g^unds  of 

error  annexed,  and  both  served  on  the  opposite  narty.  The  ser- 
vice may  be  made  before  the  other  par^  is  entitled  to  sign  judg- 
ment ;  and  it  is  a  supersedeas  of  execution,  which,  if  issued,  will 
be  set  aside  (Somerviile  v.  Whits,  5  East,  145 ;  2  Wms.  SamuL 
101  i). 
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If  the  Dote  coDtains  no  statement  of  tbe  grounds  of  error  in«  Statement  of 
trnded  to  be  argued,  the  opposite  party  may  issue  execution  at  ^""^  ^f 
OQce ;  but  if  a  statement  is  made,  however  frivolous  the  grounds 
ef  oTor  alleged  may  appear  to  be,  the  opposite  party  must  apply 
fer  leave  to  issue  execution. 

Execution  may  be  ordered  to  issue  if  the  grounds  of  error  in«  Bx^cutiimt 
tended  to  be  argued  appear  to  be  frivolous,  but  they  must  be  evi-  i^i^^f^iond" 
dendy  frivolous.     In  an  action  for  slander,  when  the  defendant  JJrSJoAtT 
—after  havin^^  moved  in  arrest  of  judgement  on  two  grounds,  on 
one  only  of  which  he  had  obtained  a  rule  nut,  which  was  dis- 
charged on  cause  being  shown  against  it — brought  error  on  the 
same  grounds,  the  court  refused  leave  to  issue  execution.    **  A 
party  is  entitled  to  a  writ  of  error  ex  debito  ju*titi€B ;  and,  unless 
the  causes  of  error  are  clearly  frivolous,  we  cannot  interfere"' 
{Per  Parke,  B^  in  Gardner  v.  WiUiamt,  3  Dowl.  796).     When 
error  was  brought  on  the  ground  that  the  declaration  on  a  bill  did 
DOC  aver  presentment  to  the  acceptor,  the  court  allowed  execution 
to  issue  (Sbeltom  v.  Braitkioaite,  8  M.  &  W.  256) ;  and  so  when 
die  ground  of  error  was  that  no  promise  to  pay  interest  could  be 
implied  from  the  forbearance  of  money  at  defendant's  request 
{Nordensirom  V.  Pitt,  13  M.  &  W.  723).     Execution  will  probably 
be  allowed  to  issue  on  a  judgment  of  nonsuit,  should  error  be 
brot^rht  in  such  a  case,  unless  some  substantial  ground  of  error 
is  alleged  {Box  v.  Burnett,  1  H.  Bl.  432 ;  Evans  v.  Swete,  2  fiing. 
326). 

Tbe  court  refused  to  allow  execution  to  issue  under  this  section,^ 
pending  proceedings  in  error,  it  being  stated  that  the  writ  of 
error  was  brought  bona  fide  under  the  advice  of  counsel,  and  not 
for  the  purpose  of  delay,  and  it  not  appearing  that  the  grounds  of 
OTor  were  so  frivolous  as  not  to  admit  of  argument  (HaU  v.  Con- 
ier,2C.  B.,  N.  S.  49). 

After  the  service  of  the  documents  provided  by  s.  149,  ante, 
execution  cannot  issue  on  the  original  judgment  (except  by  order 
of  the  court  or  a  judge),  until  default  in  putting  in  bail  (s.  151), 
affirmance  of  the  judgment  (s.  155),  discontinuance  (s.  159),  or 
aotil  the  proceedings  in  error  be  disposed  of  otherwise  than  by  a 
reversal  of  the  judgment,  as  by  a  judgment  of  non  pros,  (s.  153), 
io  which  last  case  judgment  roust  be  signed  before  execution  can 
issue  {St,  Katherme's  Dock  Company  v.  Higgs,  10  Q.  B.  655). 

151.  Upon  auy  judgment  hereafter  to  be  given  in  BaO  in  error, 
any  of  the  said  Superior  Courts  of  common  law  in  any 
action,  execution  shall  not  be  stayed  or  delayed  by  pro- 
ceedings in  error,  or  supersedeas  thereupon,  without 
the  special  order  of  the  court  or  a  judge,  unless  the 
person  in  whose  name  such  proceedings  in  error  be 
brought,  with  two,  or,  by  leave  of  a  court  or  a  judge, 
more  than  two  sufficient  sureties,  such  as  the  court 
(wherein  such  judgment  is  or  shall  be  given)  or  a  judge 
shall  allow  of,  shidl,  within  four  clear  days  after  lodg- 
ing the  memorandum  alleging  error,  or  after  the  sign- 
ing of  the  judgment,  whichever  shall  last  happen,  or 
before  execution  executed,  be  bound  unto  the  party  for 
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In  what 


BaUin 

tfTOT, 


When  put  in. 


whom  any  such  judgment  is  or  shall  be  given,  by  re- 
cognizance to  be  acknowledged  in  the  same  court,  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
judgment,  (except  in  case  of  a  penalty,  and  in  case  of 
a  penalty  in  double  the  sum  really  due,  and  double  the 
cost^)   to  prosecute  the  proceedings   in  error  with. 
effect,  and  also  to  satisfy  and  pay  (if  the  said  judg- 
ment be  affirmed,  or  the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  therein,)  all  and  singular  the 
sum  or  sums  of  money  and  costs  adjudged  or  to  be  ad- 
judged upon  the  former  judgment,  and  all  costs  and 
damages  to  be  also  awarded  for  the  delaying  of  exe- 
cution, and  shall  give  notice  thereof  to  the  defendant 
in  error,  or  his  attorney. 

See  the  cases  under  the  old  practice  collected  in  2  Wmt.  Saund. 
lOi  m — p.  The  statute  6  Geo.  4,  c.  96,  did  not  appW  to  error 
in  fact  (Levy  v.  Price,  2  M.  &  W.  533) ;  bringing  which  is  so  far 
a  tupersedeast  that  execution  cannot  be  issued  without  the  order 
of  the  court  or  a  judge  {Semple  v.  Turner,  6  M.  &  W.  152). 

This  section  has  been  held  not  to  apply  in  the  case  of  a  plain* 
tiff  alleging  error  (James  v.  Cochrane,  9  Exch.  552), 

Though  the  recognizance  seems  intended  to  be  in  the  name  of 
the  plaintiff  in  error,  as  well  as  the  names  of  the  sureties,  it  has 
been  held  (under  3  Jac.  1,  c  8),  that  it  is  sufficient  if  the  plaia^ 
tiff  procures  securities  to  become  bound  for  him  (Dixon  v.  Dixon, 
2  B.  &  P.  433 ;  Keane  v.  Deardon,  8  East.  298). 

The  bail  should  be  put  in  within  four  clear  days  after  lodgings 
the  memorandum  with  the  Master,  or  after  the  signing  of  the 
judgment  (which  is  generally  done  at  the  time  of  taxing  costs, 
or  before  execution  executed).  The  signing  of  the  judgment  here 
intended,  from  which  the  four  days  are  to  be  reckoned,  is  the 
final  judgment,  completed  by  the  insertion  of  the  amount  of  the 
taxed  costs,  and  not  what  is  ordinarily  understood  as  the  signing 
of  the  judgment  (B/acAr6Mm  v.  Kymer,  5  Taunt.  672 ;  aliter  under 
s.  J 89,  ante;  Frewenv.  LethhHdge,  4  H.  &  N.  418).  If  execu- 
tion  has  issued,  but  b  not  executed,  error  is  a  supersedeas,  so  that 
the  sheriff  is  a  trespasser,  if  he  proceeds  after  notice  (Betshaw 
V.  Marshall,  4  B.  &  Ad.  336).  If  execution  is  sued  out  after  the 
service  of  the  notice,  and  within  the  four  days  after  the  final 
judgment,  it  may  be  set  aside  if  bail  is  put  in  (Lane  v.  Bacchus, 
2  T.  R.  44).  If  bail  is  not  put  in  within  the  lime  allowed,  exe- 
cution may  be  issued :   and  if  sham  bail  is  put  in,  it  may  be 


Upon  error  being  brought  in  the  House  of  Lords,  after  judg. 
ment  in  the  Exchequer  Chamber,  fresh  bail  must  be  put  in 
(Colebrooke  v.  Dlggs,  1  Str.  627). 

Where  a  plaintiff  had  judgment,  and  the  defendant  brought 
error,  and  a  sum  of  money  was,  in  pursuance  of  agreement,  paid 
into  court  to  cover  damages  and  costs,  and  in  lieu  of  bail  in  error 
(the  agreement  mentioning  nothing  of  error  to  the  House  of 
Lords) ;  it  was  held  that,  upon  recovering  judgment  in  the  Ex- 
chequer Chamber,  the  defendant  was  entitled  to  have  the  sum 
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pnd  oat  to  him,  although  the  phdntiff  had  brought  error  before 
the  House  of  Lords  (Casirique  v.  Imrk,  10  C.  B^  N.  S^  340). 

The  notice  of  bail  required  by  the  section  must  be  given 
within  the  time  limited,  otherwise  the  defendant  may  sue  out 
execution  (Jttenbmry  v.  Smith,  2  D.  &  R.  85,  n.). 

For  forms  of  notice  of  putting  in  bail,  see  Chitty's  Forms ;  and 
as  to  the  practice  generally,  1  Chit  Arch.,  11th  edit,  pp.  546 — 
582. 

Execution  may  be  stayed  pending  proceedings  in  error,  by  a  Staffing  ««•- 
q>ecial  order  of  Ae  comt  or  a  judge.  cviion. 

See  as  to  staying  proceedings  against  a  defendant's  bail  (on 
meneprocett)  pending  proceecungs  in  error,  R.  G.,  H.  T.  1853, 
r.  110. 

152.  The  assignment  of  and  joinder  in  error  in  law  Snggeftion 
shall  not  be  necessary  or  used,  and,  instead  thereof,  a  usi^ent 
EQggestion  to  the  effect  that  error  is  alleged  by  the  one  of  and  join- 
party  and  denied  by  the  other,  may  be  entered  on  the    ^    ^  ^' 
judement  roll  in  the  form  contained  in  schedule  (A.) 
to  this  act  annexed,  marked  No.  1 1,  or  to  the  like  effect: 
proTided  that  in  case  the  defendant  in  error  intends  to 
rely  upon  the  proceeding  in  error  being  barred  by 
li^  of  time,  or  by  release  of  error,  or  other  like 
matter  of  fact,  he  may  give  four  days  written  notice 
to  the  plaintiff  in  error  to  assign  error  as  heretofore, 
instead  of  entering   the   suggestion:   and  he   shall, 
within  eight  days,  plead  thereto  the  bar  by  lapse  of 
time,  or  release  of  error,  or  other  like  matter  of  fact ; 
and  thereupon  such  proceedings  may  be  had  as  here- 
tofore. 

This  suggestion  is  to  be  entered  by  the  plaintiff  in  error,  unless 
the  defendant  has  given  him  four  days  notice  to  assign  errors ; 
and  in  order  to  do  so,  the  plaintiff  in  error  must  first  enter 
iheproceedings  on  the  roil. 

Tlie  defendant  in  error  may  g^ve  the  plaintiff  notice  to  assign  A$»ignment 
errors  as  heretofore.  (As  to  assignment  of  errors,  see  2  Wms.  */•»'■<"'*• 
Saond.  101  n.)  The  plaintiff  must  then  assign  error  within  ten 
days (s.  153),  and  the  defendant  in  error  plead  thereto  in  eight  days 
(unless  further  time,  in  either  case,  is  obtained) ;  and  thereupon 
such  proceedings  may  be  had  as  heretofore ;  see  1  Chit.  Arch., 
11th  edit.  pp.  546—^82. 

An  appeal  against  a  rule  to  enter  a  yerdict,  under  the  C.  L. 
P.  A  1854,  s.  34,  may  be  made  and  argued  with  a  suggestion 
ODder  this  secdon  (  WheeUon  y.  HardUty,  8  £.  &  B.  232). 

153.  The  roll  shall  be  made  up,  and  the  suggestion  Roll  to  be 
hst  aforesaid  entered  by  the  plamtiff  in  error  within  J^^iifo"* 
ten  days  after  the  service  of  the  note  of  the  receipt  of  entered  by 
the  memorandum  alleging  error,  or  within  such  other  Sjjjj'*^*" 
time  as  the  court  or  a  judge  may  order ;  and  in  default 
thereof  or  of  assignment  of  error  in  cases  where  an 
assignment  is  required,  the  defendant  in  error,  his 
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executors  or  administrators,  shall  be  at  liberty  to  ai^^ 
judgment  of  non  pros. 

The  suggestion  is  to  be  entered  by  the  plaintiff  in  error,  who 
may  be  one  of  several  against  whom  judgment  has  been  giveiL. 
If  one  or  more  of  several  brings  error,  and  the  others  decline  to 
join,  the  names  of  the  parties  who  decline  to  bring  error  muat  be 
suggested  in  the  memorandum  alleging  error  (s.  154).  Further 
time  to  suggest  or  assign  error  may  be  obtained  ai  in  ordinary 
cases. 

Judgment  of  non  pros,  will  be  signed  by  one  of  the  Masters 
of  the  court  in  which  the  original  judgment  was  g^ven  (7  WilL 
4  &  1  Vict  c.  SO),  who  will  also  tax  the  defendant's  costs;  upon 
which  execution  may  be  immediately  issued  (s.  155). 

Judgment  must  be  signed  before  execution  can  be  israed 
(Si.  Kaiherine'i  Dock  Con^any  v.  HiggSt  10  Q*  B.  655). 

^"o'  154.  In  case  error  be  brought  upon  a  judgment 

on?o^  several  given  against  several  persons,  and  one  or  some  only 
aeSns t*         shall  proceed  in  error,  the  memorandum  alleging  error, 
whomjudg.    and  the  note  of  the  receipt  of  such  memorandum, 
bera  given.     ^^^  State  the  names  of  the  persons  by  whom  the  pro- 
ceedings are  taken  ;  and  in  case  the  other  persona, 
against  whom  judgment  has  been  given,  decline  to  join 
in  the  proceedings  in  error,  the  same  may  be  continued, 
and  the  suggestion  last  aforesaid  entered,  stating  the 
persons  by  whom  the  proceedings  are  brought,  without 
any  summons  and  severance,  or  if  such  other  persona 
elect  to  join,  then  the  suggestion  shall  state  them  to 
be,  and  they  shall  be  deemed  as  plaintiffs  in  error, 
although  not  mentioned  as  such  in  the  previous  pro- 
ceedings. 

Formerly,  error  could  be  brought  only  in  the  names  of  all  die 
parties  against  whom  judgment  was  given;  and  notwithstanding 
the  death  of  any  one,  he  must  still  have  been  named,  and  his 
death  suggested  in  the  writ  A  writ  of  error  brought  by  one  or 
more  of  the  defendants  only  might  have  been  quashed  (  WtUker  v. 
Stokoe^  1  Ld.  Raym.  71).  Jt  was  therefore  brought  in  the  names 
of  all  the  parties ;  and  if  any  one  or  more  refused  to  appear  and 
assign  errors,  they  must  have  been  summoned  and  have  severed, 
after  which  the  writ  might  be  proceeded  with  (2  Wms.  Saund. 
101  g).  A  writ  of  error  brought  by  one  or  more  of  several  de- 
fendants (though  formerly  liable  to  be  quashed  on  this  ground) 
nevertheless  operated  as  a  suptrsedeat  of  execution  as  to  all  the 
defendants;  and  if  the  defendant  in  error  did  not  quash  the 
writ,  but  had  the  judgment  affirmed,  he  could  only  sue  out  exe- 
cution  for  his  costs  in  error  against  those  who  were  parties  to  the 
writ  {Laroche  v.  Wasbrough,  2  T.  R.  787). 

Error  being  brought  by  one  or  more  of  several  defendants,  the 
memorandum  alleging  error  (s.  149)  is  to  be  in  the  name  of  such 
party  or  parties.  If  the  remaining  defendants  elect  to  Join  before 
the  suggestion  is  entered  on  the  roll,  the  suggestion  of  error  will 
be  in  the  form  given  in  s.  152. 
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155,  Upon  sach  suggestion  of  error  alleged  and  Judgment 
denied  being  entered,  the  cause  may  be  set  down  for  brought  into 
tfgoment  in  the  Court  of  Error  in  the  manner  hereto*  *^J""  hi«ead 
fore  used ;  and  the  judgment-roll  shall,  without  any  ^    '*°**^^'P  • 
writ  or  return,  be  brought  by  the  master  into  the 

Court  of  Error  in  the  Exchequer  Chamber,  before  the 
justices,  or  justices  and  barons,  as  the  case  may  be,  of 
the  other  two  Superior  Courts  of  Common  Law,  on 
the  day  of  its  sitting,  at  such  time  as  the  judges  shall 
appoint,  either  in  term  or  in  vacation ;  or  if  the  pro- 
ceedings in  error  be  before  the  high  court  of  parliament, 
then  before  the  high  court  of  parliament,  before  or  at 
the  time  of  its  sitting ;  and  the  Court  of  Error  shall 
Mid  may  thereupon  review  the  proceedings,  and  give 
judgment  as  they  shall  be  advised  thereon ;  and  such 
pro^edings  and  judgment,  as  altered  or  affirmed,  shall 
be  entered  on  the  original  record ;  and  such  further 
proceedings  as  may  be  necessary  thereon  shall  be 
awarded  by  the  court,  in  which  the  original  judgment 
was  given. 

See  as  to  the  practice  upon  transmitting  the  record  to  the 
Hoose  of  Lords  under  this  section,  Lane  v.  Hooper,  3  £.  &  B. 
711. 

Where  an  issue  in  law  is  joined,  either  party  may  (R.  G.,  H.  Setting  down 
T.  1853,  r.  67)  set  down  the  case  for  argument  with  one  of  the  for  argu- 
llatters  of  the  coort  in  which  the  original  judgment  was  given  *'*^'* 
(7  WilL  4  &  1  Vict  c.  30),  and  forthwith  give  notice  in  writing 
thereof  to  the  other  party,  and  proceed  to  argument  in  like 
manner  as  on  a  demurrer.    It  is  sufficient  if  the  case  be  set  Notice  of 
dovn  four  days  before  the  day  fixed  for  actual  argument  {S,  KR,  crgumeni. 
Company  w.  S,  W,  JL  Company,  L.  J.  22,  Ex.  72 ;  Jewell  v.  Parr, 
16  C.  B.  684). 

See  hereon,  R.  G,,  H.  T.  1853,  r.  68,  pott. 

No  entry  ou  record  of  the  proceedings  in  error  is  necessary  Copiet  of 
before  setang  down  the  case  for  argument;  but  after  judgment  proeeedinge 
has  been  given  in  the  Court  of  Error  in  the  Exchequer  Chamber,   fi^^^i^  f^g 
either  party  is  at  liberty  to  enter  the  proceedings  in  error  on  the  judgee, 
jodgment  roll,  from  which  execution  for  the  costs  in  error  is 
ianwd,  as  in  ordinary  cases. 

As  to  cosU,  see  R.  G.,  H.  T.  1853,  r.  69;  and  PI.  R.,  T.T.  CotUin 
1S53,  r.  25 ;  and  C.  L.  P.  A.  1854,  s.  43,  pott;  Fisher  v.  Bridget,  ^o^- 
L.  J.  24,  Q.  B.  165 :  Marthall  v.  Jackton,  L.  J.  24,  Q.  B.  166,  n. ; 
Jewell  T.  Parr,  uln  tupra,  and  Cooper  v.  Slade,  7  H.  L.  Cas.  798,  n. ; 
JL  C,  L.  J.  28,  Q.  B.  82 ;  El.  &  El.  336.  Before  this  rule,  the 
taxation  of  the  costs  in  error  could  only  be  reviewed  by  the  Court 
of  Error  (Doe  v.  Prancit,  7  Dowl.  193). 

See  as  to  allowing  interest  to  compensate  for  delay  occasioned  Jnterett, 
by  proceedings  in  error,  PI.  R.  T.  T.  1853,  r.  26. 

156.  Courts  of  Error  shall  have  power  to  quash  the  Jurisdiction 
proceedings  in  error  in  all  cases  in  which  error  does  £^j°<U^**' 
not  lie,  or  where  they  are  taken  against  good  faith,  or  tha  proceed- 

q2  ^'^ 
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in  any  case  in  which  proceedings  in  error  might  here- 
tofore have  been  quashed  by  such  courts  ;  and  such 
courts  shall  in  all  respects  have  such  jurisdiction  over 
the  proceedings  as  over  the  proceedings  in  error  com- 
menced by  writ  of  error. 

Proceedings  in  error  may  be  quashed,^ 

1.  Where  error  does  not  lie : 

2.  Where  they  are  taken  against  good  faith,  as  where  time  to 
plead  was  obtained  on  condition  of  judgment  being  given  of  the 
term  (Cave  v.  Meusey,  3  B.  &  C.  735) ;  or  the  jury  discharged  in 
an  action  for  penalties  from  giving  a  verdict,  except  for  a  single 
penalty,  as  a  matter  of  form  (ApothecarieM*  Company  v.  Harrit&m^ 
12  A.  &  £.  642) ;  or  time  to  pay  obtained  on  a  promise  to  settle 
(Cater  v.  W€it,  2  T.  R.  183) : 

3.  In  any  case  in  which  such  proceedings  might  heretofore 
have  been  quashed,  as  where  there  is  an  express  agreement  oot 
to  bring  error  (CSiuR<2e<i  v.  £<^,  1  H.  BI.  21),  or  an  implied  agree- 
ment not  to  do  so,  as  if  the  parties  agree  to  be  bound  by  the 
judgment  of  the  court  on  demurrer  (Broum  v.  Oramilley  2  DowL 
796 ;  and  see  Oarrard  v.  Tuck,  8  C.  B.  255,  where  the  cases  are 
collected). 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in 
error  (2  Wms.  Saund.  101  t). 

157.  Courts  of  Error  shall  in  all  cases  have  power 
to  give  such  judgment  and  award  such  process,  as  the 
court,  from  which  error  is  brought,  ought  to  have  done, 
without  regard  to  the  party  alleging  error. 

As  to  the  judgment  in  courts  of  error,  see  PL  R.,  T.  T.  185S, 
r.  24;  Wms.  Saund.  iOi  b  b.;  Pollett  v.  Forrest,  11  Q.  B.  948; 
and,  since  this  enactment,  Kemot  v.  Pittit,  L.  J.  23,  Q.  B.  34,  n., 
and  Mardall  v.  Thelluseon,  5  W.  R.  25,  C.  P.  A  judgment  was 
formerly  deemed  an  entire  thing,  which  could  not  be  reversed  in 
part,  and  affirmed  in  part (2  Wms.  Saund.,«tipra) ;  and  which  could 
not,  therefore,  be  confined  to  a  reversal  of  the  judgment  <^  the 
court  below  on  a  demurrer,  so  as  to  allow  the  defendant  in  error 
to  retain  a  verdict  of  nominal  damages  on  the  issues  in  leict 
(Friar  v.  Orey,  15  Q.  B.  901). 

Hitherto,  a  Court  of  Error  could  not  award  a  writ  of  inquiry, 
where  the  damages  had  not  been  assessed ;  as  where  judgment 
below  had  been  given  on  demurrer.  The  judgment  in  such  case 
was  interlocutory — quod  recuperet,  upon  which  the  court  below, 
when  the  transcript  roll  was  remitted  to  it,  awarded  a  writ  of 
inquiry. 

A  Cfourt  of  Error  may  award  a  venire  de  novo  (Grant  v.  JsiU,  2 
Dougl  722) ;  but  it  could  not  formerly  award  a  repleader  (  Gwynm 
V.  BumeU,  6  Bing.  N.  S.  453 ;  7  CI.  &  F.  572). 

As  to  error  upon  an  award  of  a  trial  de  now,  for  matter  ap- 
pearing upon  the  record,  see  C.  L.  P.  A.  1854,  s.  43,  poeL 

158.  Either  party  alleging  error  in  fact  may  deliver 
to  one  of  the  masters  of  the  court  a  memorandum  in 
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irriting,  in  the  form  contained  in  the  schedule  (AJ  to 
Hub  act  annexed,  marked  No.  12,  or  to  the  like  e£[ect, 
entitled  in  the  court  and  cause,  and  signed  by  the  party 
or  his  attorney,  alleging  that  there  is  error  in  fact  in 
the  proceedings,  together  with  an  affidavit  of  the 
matter  of  fact  in  which  the  alleged  error  consists ; 
whereupon  the  master  shall  file  such  memorandum  and 
affidavit,  and  deliver  to  the  party  lodging  the  same  a 
note  of  the  receipt  thereof;  and  a  copy  of  such  note 
and  affidavit  may  be  served  on  the  opposite  party  or 
his  attorney;  and  such  service  shall  have  the  same 
efiect,  and  ihe  same  proceedings  may  be  had  thereafter 
as  heretofore  had  after  the  service  of  the  rule  for 
allowance  of  a  writ  of  error  in  fact. 

Error  in  fact  is,  where  there  are  matters  of  tact  not  appearing 
on  the  htce  of  the  record,  which,  if  true,  would  show  the  judgment 
to  bate  been  erroneous ;  as  that  the  defendant  in  the  original 
action,  beinff  an  infant,  appeared  by  attorney ;  or  that  a  feme, 
plaintifi*  or  defendant,  was  under  coverture  at  the  time  of  com- 
Bkcncing  the  action. 

Bat  a  defendant,  who  has  pleaded  in  bar  to  an  action  by  a 
feme  etnerty  brought  in  her  own  name  by  attorney  as  afeme  sole, 
cannot  afterwards  assign  the  coverture  for  error  {Coan  v.  Bowles, 
Carth.  124),  for  he  might  have  pleaded  it  in  an  abatement. 

In  a  case  where  a  defendant  brought  error  in  fact,  assigning 
in&ncy  and  bis  appearance  by  attorney,  the  court  ordered  all 
the  proceedings  subsequent  to  the  appearance  to  be  set  aside,  and 
the  defendant  to  appear  by  guardian  {Carr  v.  Cooper,  1  E.,  B.  & 
8.230). 

Error  in  ^t  is  brought  in  the  court  in  which  the  judgment  Where 
alleged  to  be  erroneous  is  griven.    It  does  not  lie  either  in  the  l^fought. 
Exchequer  Chamber  or  the  House  of  Lords ;  but  it  does  lie  in 
the  Queen's  Bench,  on  a  judgment  of  the  Common  Pleas  (Ca«//e- 
<tfM  V.  Msmdy,  4  B.  &  Ad.  90,  97). 

Bail  is  not  required  in  bringing  error  in  fact,  which  is  only  so    . 
isr  a  sapersedeoM,  that  execution  cannot  issue  without  a  special 
order  of  the  court  or  a  judge  {Semple  ▼.  Turner,  6  M.  &  W.  152). 
Error  in  fact  is  now  a  step  in  the  cause  (s.  148) ;  and  is  brought 
by  lodging  a  memorandum  of  error  with  the  Master. 

The  memorandum  must  be  accompanied  by  an  affidavit,  stating 
die  matter  of  fact  in  which  the  alleged  error  consists  (see  Birch  v. 
Trif^  8  East,  415). 

The  service  of  the  copy  of  the  Master's  note  and  affidavit,  is  to 
have  die  same  effect  as  the  service  of  the  rule  for  allowance  of  a 
writ  of  error  in  fact  had  under  the  former  practice.  The  plain- 
tiff in  error  must  assign  error,  the  defendant  must  plead,  and 
the  &ct  must  be  tried  as  in  an  ordinary  action ;  see  R.  G.,  H.  T. 
1858,  rr.  64,  65,66;  1  Chit  Arch.  11th  ed.  pp.  582—586. 

See  as  to  reversing  judgment  by  plaintiff  in  error,  after  verdict 
in  his  favour  in  error,  Jackson  v.  Marshall  (L.  J.  24,  Q.  B.  148, 
Bail  Court). 

159.  The  plaintiff  in  error,  whether  in  fact  or  law,  Plaintiff  may 
rfiall  be  at  liberty  to  discontinue  his  proceedings  by  J^^togi 

m  error. 
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giving  to  the  defendant  in  error  a  notice,  headed  in  the 
court  and  cause,  and  signed  by  the  plaintiff  in  error  or 
his  attorney,  stating  that  he  discontinues  such  proceed- 
ings ;  and  thereupon  the  defendant  in  error  may  sign 
judgment  for  the  costs  of,  and  occasioned  by  the  pro- 
ceedings in  error,  and  may  proceed  upon  the  judgment 
on  which  the  error  was  brought. 

See  as  to  costs,  note  to  s.  156,  supra, 

160.  The  defendant  in  error,  whether  in  fact  or  law, 
shall  be  at  liberty  to  confess  error,  and  consent  to  the 
reversal  of  the  judgment,  by  giving  to  the  plaintiff  in 
error  a  notice,  headed  in  the  court  and  cause,  and 
signed  by  the  defendant  in  error  or  his  attorney, 
stating  that  he  confesses  the  error,  and  consents  to  the 
reversal  of  the  judgment ;  and  thereupon  the  plaintiff 
in  error  shall  be  entitled  to  and  may  forthwith  sign  a 
judgment  of  reversal. 

As  to  costs,  where  judgment  is  reversed,  see  2  Wms.  Saund. 
101  gg ;  and  rules  and  cases  cited  in  note  to  s.  155,  supra.  As 
to  the  writ  of  restitution,  where  execution  has  been  done,  see  2 
Wms.  Saund.  ubi  sup,  A  more  summary  redress  than  the  writ 
of  restitution  may  be  had  by  the  party  injured  applying  to  the 
court  to  have  restored  to  him  all  that  he  has  lost  thereby  (1  ChiL, 
Arch,  llth  ed.,  pp.  578-582). 

161.  The  death  of  a  plaintiff  in  error  after  service 
of  the  note  of  the  receipt  of  the  memorandum  alleging 
error,  with  a  statement  of  the  grounds  of  error,  shall 
not  cause  the  proceedings  to  abate,  but  they  may  be 
continued  as  hereinafter  mentioned. 

The  death  of  a  plaintifT  in  error  formerly  abated  the  proceed- 
*  ings  [as  did  the  death  of  one  of  several  plaintifts  previously  to 
the  statute  8  &  9  Will.  3,  c.  11,  Clarke  v.  Hippon,  1  fi.  &  A.  586], 
if  the  death  took  place  before  errors  assigned.  There  was  no 
abatement  rfier  errors  assigned ;  for  the  defendant  might  then 
join  in  error,  and  so  proceed  to  an  affirmance  of  the  judgment, 
and  then  revive  it  against  the  executors  or  administrators  (2 
Wms.  Saund.  104). 
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162.  In  case  of  the  death  of  one  of  several  plaintiff 
in  error,  a  suggestion  may  be  made  of  the  death,  which 
suggestion  shall  not  be  traversable,  but  shall  only  be 
subject  to  be  set  aside  if  untrue,  and  the  proceedings 
may  be  thereupon  continued  at  the  suit  of,  and  against 
the  surviving  plaintiff  in  error,  as  if  he  were  the  sole 
plaintiff. 

163.  In  case  of  the  death  of  a  sole  plaintiff  or  of 
several  plaintiffs  in  error,  the  legal  representative  of 
such  plaintiff  or  of  the  surviving  plaintiff  may,  by 
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loLTe  of  the  court  or  a  judge,  enter  a  suggestion  of  thepiaintiffii 
the  death,  and  that  he  is  such  legal  representative,  *"°'' 
idiich  suggestion  shall  not  be  traversable,  but  shall 
only  be  subject  to  be  set  aside  if  untrue,  and  the  pro- 
ceedings may  thereupon  be  continued  at  the  suit  of 
and  against  such  legal  representative  as  the  plaintiff  in 
error ;  and  if  no  such  suggestion  shall  be  made,  the 
defendant  in  error  may  proceed  to  an  affirmance  of  the 
judgment  according  to  the  practice  of  the  court,  or 
take  such  other  proceedings  thereupon  as  he  may  be 
entitled  to. 

If  a  aole  plaintiff,  or  sole  surviving  plaintiff  in  error  dies,  and 
the  le^  representative  fails  to  enter  a  suggestion  of  the  death, 
the  defendant  may  go  on  to  an  affirmance  of  the  judgment,  in  the 
same  way  aa  he  would  formerly  have  done  had  the  plaintiff  in 
etror  died  qfier  errors  assigned.  The  defendant  in  error  will  be 
obliged  to  revive  the  ju(^ment  against  the  representatives  in 
order  to  have  execution  (2  Wms.  Saund.  101 1). 

164.  The  death  of  a  defendant  in  error  shall  not  Death  of  de< 
cause  the  proceedings  to  abate,  but  they  may  be  con-  eriwno*" 
tinned  as  hereinafter  mentioned.  abatement. 

A  writ  of  error  in  no  case  abated  by  the  death  of  the  defendant 
in  error  (2  Wms.  Saund.  101 1) ;  but  this  enactment  may  be 
Boceasaiy  in  consequence  of  the  previous  enactment  (s.  148), 
■oking  *' error  "  a  step  in  the  cause. 

165.  In  case  of  the  death  of  one  of  several  defend-  Proceedinp 
ants  in  error,  a  suggestion  may  be  made  of  the  death,  "f  one**^ 
which  suggestion  shall  not  be  traversable,  but  only  be  several  de- 
subject  to  be  set  aside  if  untrue,  and  the  proceedings  Sro  *"**  ^ 
may  be  continued  against  the  surviving  defendant. 

This  is  according  to  the  former  practice.  See  a  form  of 
nggestion,  Lill.  Ent.  217. 

166.  In  case  of  the  death  of  a  sole  defendant  or  of  Proceedinga 
all  the  defendants  in  error,  the  plaintiff  in  error  may  Jr ."le  deV* 
proceed  upon  giving  ten  days  notice  of  the  proceed-  fendant  or 
ings  in  error,  and  of  his  intention  to  continue  the  SefenSnta 
eame,  to  the  representatives  of  the  deceased  defendants,  in  «"or. 

or  if  no  such  notice  can  be  given,  then,  by  leave  of 
the  court  or  a  judge,  upon  giving  such  notice  to  the 
parties  interested  as  he  or  they  may  direct. 

A  writ  of  error  did  not  abate  by  the  death  of  the  defendant  in 
error.  If  he  died  before  assignment  of  errors,  and  the  plaintiff 
failed  to  assign  errors,  judgment  of  nm  pros,  might  have  been 
ligned,  though  the  representatives  had  not  been  made  parties  to 
the  same  (St,  Katherine*s  Dock  Company  v.  HiggSf  10  Q.  B.  655), 
If  the  defendant  died  qfter  assignment  of  errors,  the  executors 
night  proceed  to  an  affirmance  as  if  the  defendant  were  living. 
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and  then  revive  the  judgment  to  get  execution.  A  writ  of  scire 
facUu  ad audiendum  erroret  was  necessary  (2  Wms.  Saund.  101  a)  ; 
this  writ  is  still  preserved  (s.  132,  supra) ;  but  this  section  renders 
it  unnecessary  in  most  cases. 

Marriage  not  167.  The  marriage  of  a  woman,  plaintiff  or  defend- 
ceedta^  m**^  ant  in  error,  shall  not  abate  the  proceedings  in  error, 
error.  but  the  Same  may  be  continued  in  like  manner  as 

hereinbefore    provided  with  reference   to  the   con- 
tinuance of  an  action  after  marriage. 

See  s.  141,  n.  ante. 
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Ejectment. 

And  with  respect  to  the  action  of  ejectment,  be  it 
enacted  as  follows : 

168.  Instead  of  the  present  proceeding  by  ejectment^ 
a  writ  shall  be  issued,  directed  to  the  persons  in 
possession  by  name,  and  to  all  persons  entitled  to 
defend  the  possession  of  the  property  claimed,  which 
property  shall  be  described  in  the  writ  with  reasonable 
certainty. 

The  writ  by  which  the  action  is  to  be  commenced  is  to  be 
directed  to  the  persons  in  possession,  that  is,  in  actual' poss^sioa 
of  the  premises. 

A  distinction  roust  be  here  drawn  between  what  constitutes, 
in  the  eye  of  the  law  an  actual,  and  what  a  vacant  possession. 
Thus  land  illegally  converted  into  a  road,  by  trustees  under  an 
act  of  parliament*  is  not  in  their  possession,  so  as  to  make  them 
tenants  in  possession  {Doe  d.  White  v.  Roe,  8  Dowl.  71). 

Where  the  person  had  removed  from  the  premises,  but  hath  left 
beer  in  the  cellar,  it  was  held  that  the  plaintiff  or  claimant  could 
not  proceed  as  on  a  vacant  possession  (Savage  v.  Dent,  2  Str. 
1064).  So  if  hay  is  left  in  a  barn  (/&.);  and  if  the  residence  of 
the  tenant  of  land,  where  there  is  no  house,  is  known ;  he  must  be 
served  (/6.).  But  if  the  tenant  has  locked  up  and  quitted  the 
house,  the  plaintiff  may  proceed  as  on  a  vacant  possession  {Doe 
d.  PortarUngton  v.  Roe,  4  b.  &  C.  259 ).  So  if  the  house  has  been 
pulled  down  (Doe  d.  Norman  v.  Roe,  2  DowL  899,  428) ;  and  so  if 
the  premises  are  untenantable,  and  there  is  no  property  in  them, 
— unfinished  houses,  for  instance  {Doe  d.  Schooell  y.Roe,  3  Dowl. 
691 ).  But  the  possession  in  such  cases  must  be  clearly  vacant ; 
it  must  appear  that  there  are  no  tenants  in  possession  {Doe  d. 
Burrowes  v.  Roe,  7  Dowl.  326).  If  some  of  the  houses  only  are 
vacant,  and  if  they  are  included  in  the  lease  with  others,  the 
claimant  cannot  proceed  as  on  a  vacant  possession  (Doe  d.  Timoiky 
v.  Roe,  8  Scott,  126).  The  court,  in  such  circumstances,  granted 
a  rule  nisi,  and  directed  service  to  be  effected  by  sticking  up 
copies  of  the  declaration  and  notice,  and  also  by  serving  them  on 
the  parties  who  were  shown  to  be  interested  {Doe  d.  ChippendaU 
V.  Roe,  7  C.  B.  125). 

In  a  case  of  vacant  possession,  service  of  a  writ  of  ejectment 
addressed  "to  the  assignees  and  personal  representatives  of  A.  B. 
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deceased,'*  by  posting  copies  upon  the  premiseSi  was  held  good 
{Umrimgton  v.  Byikam,  2  C.  L.  R.  1083). 

ProTided  the  writ  is  served  on  the  ptrsotu  in  possession,  an  Narnn  of 
al^olDtely  correct  statement  of  the  names  will  not  be  of  import-  '*"^"'f  '* 
ance  (  Doe  d.  Frost  ▼.  Roe,  Z  DowL  568) :  and  see  Doe  d.  Foulkes  P^**"*****- 
T.  Rse  (2  Dowl.  567),  where  the  tenant  was  called  Jacob  in  the 
notice  of  declaration,  instead  of  Sarah,     [n  Doe  d.  Peaeh  v.  Roe 
(6  DowL  62),  in  ejectment  against  several  tenants,  Tindal,  C.  J., 
said,  that  each  tenant  in  possession  should  be  ria^tly  named  in 
his  own  notice.    Notices  addressed  to  "  Mrs.  Martin  *'  and  '*  Mrs. 
Goug^"  have  been,  however,  held  sufficient,  it  being  sworn  that 
they  were  personally  served,  and  were  the  tenants  in  actual  pos- 
sewoD,  and  that  their  Christian  names  were  not  known  {Doe  d. 
Ssutk  V.  Roe,  6  DowL  629).    The  cases  are  collected  in  Adams  on 
Ejectment,  p.  188. 

Want  of  the  "  reasonable  certainty  "  required  in  the  description  DneripHon 
of  the  property  will  not  nullify  the  writ;  but  it  will  afford  ground  ofpremi$e$. 
fcr  an  application  for  better  particulars  (s.  175).    As  to  what 
tonneriy  constituted  a  sufficient  description  of  the  property,  see 
Adams  on  Ejectment,  p.  16 ;  and  as  to  obtaining  better  parti- 
culars, see  Doe  d.  Saxton  v.  Turner,  11  C.  B.  896. 

It  would  seem  that  a  more  full,  and  possibly  a  less  fanciful 
descripdon  of  the  property  should  now  be  given,  than  that  given 
in  the  former  declaration  in  ejectment 

169.  The  writ  shall  state  the  names  of  all  the  Form  and 
persons  in  whom  the  title  is  alleged  to  be,  and  com-  ^l^of  eject. 
mand  the  persons,  to  whom  it  is  directed,  to  appear,  ment, 
within  sixteen  days  after*  service  thereof,  in  the  court 
fixMn  which  it  is  issued,  to  defend  the  possession  of  the 
property  sued  for,  or  such  part  thereof  as  they  may 
think  fit,  and  it  shall  contain  a  notice  that  in  default  of 
appearance  they  will  be  turned  out  of  possession ;  and 
the  writ  shall  bear  teste  of  the  day  on  which  it  is 
issued,  and'  s^iall  be  in  force  for  three  months,  and  shall 
be  in  the  form  contained  in  the  Schedule  (A.)  to  this 
act  annexed,  inarked  No.  13,  or  to  the  like  effect ;  and 
ihe  name  and  abode  of  the  attorney  issuing  the  same, 
or,  if  no  attorney,  the  name  and  residence  of  the  party, 
shall  be  indorsed  thereon,  in  like  manner  as  herein- 
before enacted  with  reference  to  the  indorsements  on 
a  writ  of  sumnions  in  a  personal  action ;  and  the  same 
proceedings  maj  be  had  to  ascertain  whether  the  writ 
was  issucMl  by  the  authority  of  the  attorney  whose 
name  was  ind6r^8ed  thereon,  and  who  and  what  the 
claimants  are,  $nd  their  abode,  and  as  to  staying  the 

*  Indgmtnt  csimoi  therefore  be  signed  for  deflralt  of  appearance,  until 
tlw  day  after  Uie  tbrteen  days  for  appearance  have  elapsed;  and,  therefore, 
vhcB  the  viit  was  served  on  the  19th  of  February,  1868,  a  Judgment  signed 
on  the  7th  of  March  following  was  set  aside  {Stanton  t.  Brittle,  1 F.  ft  F.  468, 
perYimiasns,  J.,  at  chambers). 
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proceedings  upon  writs  issued  without  authority, 
in  the  case  of  writs  in  personal  actions. 

The  observations  which  have  been  made  on  the  writ  of  sum- 
mons in  personal  actions,  in  regard  to  the  names  of  the  parues 
(p.  2),  the  date  of  the  writ  (p.  4),  the  name  and  abode  of  the 
attorney  (p.  4),  and  the  residence  of  the  plaintiff,  if  he  sues  in 
person  (p.  4),  are  applicable  to  the  names,  date  and  indorae- 
ments  on  the  writ  of  ejectment ;  and  likewise  to  the  proceedings  to 
ascertain  if  the  writ  was  issueid  by  the  authority  of  the  attorney 
whose  name  is  indorsed  (p.  5). 

The  writ  is  sued  out  and  sealed  at  the  office  of  the  court  on 
delivering  a  pracipe,  in  the  same  way  as  an  ordinary  writ  of  sam- 
mons  (p.  3,  ante). 

The  action  of  ejectment  is  heal.  The  county  where  the  pre- 
mises are  situate  must  be  correctly  stated.  If  at  the  trial  they 
appear  to  be  in  a  different  county,  the  plaintiff  may  be  nonsuited, 
though  an  error  of  this  kind  may  be  amended  before  trial  (8.20). 
When  the  premises  are  described  as  lying  in  a  parish,  hamlet,  &c. 
the  description  must  be  correct,  though  an  error  (in  the  parish, 
for  instance)  will  be  amended  at  the  trial,  if  the  defendant  has 
not  been  misled  {Doe  d.  Marriott  v.  Edwatds,  6  C.  &  P.  208). 

The  writ  must  state  the  names  of  all  the  persons  in  whom  the 
title  is  alleged  to  be.  Where  formerly  there  was  any  doubt  as  to 
the  persons  in  whom  was  the  legal  estate,  it  was  usual  to  lay 
several  demises  in  the  names  of  these  different  parties  in  the 
declaration,  so  that  the  claimant  might  rely  upon  any  one  demise, 
under  which  he  could  prove  his  title.  In  such  a  case,  instead  of 
several  demises,  the  writ  now  contains  the  names  of  the  different 
parties.    (See  C.  L.  P.  A.  1860,  s.  19.) 

Quaret  whether  service  upon  a  tenant  in  possession,  who  is  not 
named  in  the  writ,  is  irregular  {Tliompion  ▼.  Slade,  L.  J.  25,  Ex. 
306). 

170.  The  writ  shall  be  served  in  the  same  manner 
as  an  ejectment  has  heretofore  been  served,  or  in  such 
manner  as  the  court  or  a  judge  shall  order,  and  in  case 
of  vacant  possession,  by  posting  a  copy  thereof  upon 
the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property. 

The  service  of  the  writ  of  ejectment,  by  analogy  to  the  service 
of  the  declaration  and  notice  under  the  old  practice,  roust  be 
effected  by  a  delivery  of  a  copy  of  the  writ  (the  original  writ 
being  exhibited,  if  required,  at  the  same  time)  to  the  tenant  him- 
self, or  to  his  wife,  or  to  some  member  of  hik  family,  in  which 
latter  case  it  must  be  shown  that  the  writ  came  to  his  know- 
ledge. 

.U  was  Always  usual  for  the  person  who  served  it,  to  read 
over  and  explain  the  nature  and  meaning  of  the  declaration 
to  thcf  person  up<^n  whom  it  was  served  ;  a  proceeding  £ar  from 
unnecessary,  when  it  is  recollected  what  the  declaration  by  John 
Doe  against  Richard  Roe,  and  Richard  Roe's  friendly  notice  to 
the  tenant  in  possession,  respectively  contained.  Accordingly, 
this  explanation  was  not  dispensed  with,  except  in  those  cases  in 
which  the  person  to  be  served  dispensed  with  or  rejected  the 
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explanation  offered  (see  cases  supra),  or  was  an  attorney,  who 
vmki,  of  coarse,  understand  the  proceeding  without  explanation. 
The  necessity  of  explanation  under  the  present  practice  has  not 
been  formally  disavowed  by  the  courts ;  and  in  the  only  reported 
case  wherein  the  question  was  raised,  it  was  left  undetermined 
(Edwards  ▼.  Griffith*,  3  C.  L.  R.  153).  Although  the  present  writ 
explains  itself^  and  the  R.  G.,  H.T.  1853,  r.  112,  seems  to  ignore 
the  nece»ity  of  explanation,  it  may  be  as  well,  as  the  statute  is 
express  in  its  terms,  for  every  person  serving  a  writ  in  ejectment 
to  read  it  over  and  explain  its  nature  to  the  person  to  be  served, 
and  to  state  bis  having  done  so  in  the  affidavit  of  service,  when 
inch  affidavit  is  made. 

As  many  copies  as  there  are  persons  named  in  the  writ  must 
be  made,  and  a  copy  served  on  each  person  so  named.  Accept- 
ance of  the  copy  of  the  writ  by  the  person  to  be  served  is  not 
necessary.  It  is  enough  that  the  copy  is  tendered,  and  its  nature 
stated  {Doe  d.  Courthorpe  v.  Roe,  2  Dowl  441)';  but  the  nature  of 
the  proceeding  need  not  be  stated,  if  the  party,  by  his  acts,  dis- 
penMS  with  or  prevents  it  {Doe  d.  George  v.  Roe,  3  DowL  541). 


Personal  service  on  the  tenant  in  possession  himself,  may  be   On  tenant. 
nade  on  the  premises  or  elsewhere  {Savage  v.  Dent,  2  Str.  1064) ; 
and  either  within  the  jurisdiction  of  the  court,  or  abroad  {Doe  d. 
Dmiel  V.  Woodruff e,  7  Dowl.  494). 

The  service  must  be  on  the  person  in  actual  possession,  to  whom 
the  writ  is  directed ;  that  is,  on  the  sub-tenant  (for  instance),  in 
qectment  by  landlord  against  tenant,  where  the  premises  have 
been  sub-let  {Doe  d.  Darlington  v.  Cock,  4  B.  &  C.  259). 

Showing  the  writ  to  the  tenant  on  the  premises,  and  telling 
him  the  nature  of  it,  is  good  service  if  the  tenant  goes  away  and 
refoses  to  listen  {Doe  d.  Roberts  v.  Roe,  6  Sc.  N.  P.  633).  So  if 
the  writ  is  shown  to  the  tenant  off  the  premises,  and  attempts  are 
made  to  serve  him  with  a  copy  and  to  explain  the  matter,  and  a 
ei^  is  afterwards  left  for  him  on  the  premises  with  a  servant,  it 
is  good  service  (Doe  d.  Hope  v.  Roe,  3  C.  B.  771).  So  if  the 
pernm  serving  the  writ,  after  stating  his  business,  is  turned  out 
of  the  house  when  he  is  attempting  to  serve  the  writ,  a  copy  thrust 
under  the  door  will  be  good  service  ( Doe  d.  Frith  v.  Roe,  3  Dowl. 
569).  So  if  the  other  parties  eject  the  process-server  from  the 
pretence  of  the  tenant  in  possession,  and  prevent  the  complete 
icrvice  {Dee  d.  Mamt  v.  Roe,  11  M.  &  W.  77). 


On  tenant's 
wife  on  the 
premiset. 


Service  on  the  wife  of  the  tenant,  either  on  the  premises  (Goocf- 
right  V.  Thrustoutf  2  Wm.  BL  800)  or  at  the  husband's  house,  is 
sufficient  {Doe  d.  Grarf  v.  Roe,  6  Dowl.  456).  The  reason  that  it 
is  necessary  to  state  in  the  affidavit  that  service  on  the  wife  was 
at  the  husbind's  house,  is  to  show  that  they  were  living  together 
as  man  and  wife  {Doe  d.  Morland  v.  Baylis,  6  T.  R.  765).  It  is 
eooogfa  if  the  woman  on  the  premises  stated  herself  to  be  the  wife 
of  the  tenant,  and  the  person  serving  the  writ  sweats  that' he 
believes  such  statement  to  be  true  {Doe  d.  Grange  v.  Roe,  1  Dowl. 
N.  S.  274).  An  affidavit  of  service  on  the  wife  should  state  (if 
potable)  that  the  wife  was  living  with  the  husband  at  the  time 
(Doe  d.  BomUot  ▼.  Roe,  7  Dowl.  463). 

Service  of  the  declaration  and  notice  might,  by' the  former  Q«cfta</, 
practice,  have  been  effected  by  leaving  the  copy*  with  a  child,  **'^»'<^ 


132 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


Bankruptqf 
of  tenant. 


Death  of 
tenant. 


Where  tenant 
a  lunatic. 


member  of       servant,  or  other  member  of  the  family  of  the  tenant ;  but  it 
famiip  of        necessary  that  the  service  effected  in  this  manner  should  be  on 
^^"^  '  the  premises  themselves ;  and  that  the  fact  of  the  declsj^tion  mnd 

notice  having  come  to  his  hands  before  the  term  should  have 
been  subsequently  acknowledged  by  the  tenant  himself  {Doe  d. 
Ginger  v.  Roe,  9  Dowl.  ZS6 ;  Doe  d.  Royle  v.  Roe^  5  C.  B.256,  2^8, 
where  the  more  recent  cases  are  collected ;  Doe  d.  WtUton  v.  Roe^ 
5  C.  B.  521).  If  an  acknowledgment  to  that  effect  had  been 
made  by  the  tenant's  wife  only,  it  afforded  ground  for  a  rule  nisi 
(Doe  d.  Chi^ey  v.  Roe,  9  Dowl.  100  ;  and  see  Doe  d.  Royle  v.  Roe, 
ubi  supra). 

Where  the  tenant  had  become  bankrupt,  a  service  on  the  mes« 
senger  in  possession  of  the  premises,  and  on  the  official  assignee, 
has  been  held  insufficient  {Doe  d.  Baring  v.  Roe,  6  Dowl.  456). 

Where  the  tenant  had  died,  a  service  on  the  widow  in  posses- 
sion, who  was  administratrix,  was  held  sufficient  ( Doe  d.  Pamphi- 
Ion  V.  Roe,  1  Dowl.  N.  S.  186).  Where  a  servant  of  the  deceased 
remains  in  possession,  the  claimant  ought  to  endeavour  to  obtain 
possession ;  and  if  the  servant  resists,  he  may  be  treated  as  tenant 
(^Doe  d.  Atkins  v.  Roe,  2  Chit.  179). 

If  the  tenant  is  a  lunatic,  the  service  should  be  on  his  com- 
mittee, if  he  has  one,  and  not  on  a  servant  {Jnon,  Lofit.  461 ).  if 
there  is  no  committee,  service  on  the  lunatic  is  sufficient  ( Doe  d. 
Gibbard  v.  Roe,  9  Dowl.  844).  Service  on  a  lunatic's  daughter, 
who  conducted  the  lunatic's  business,  was  held  insufficient  {Doe 
d.  Brown  Y.Roe,  6  DowL  270). 

Service  on  Service  on  one  of  several  joint  tenants  is  sufficient  {Doe  d. 

fomt  tenants,   clothier  V.  Roe,  6  Dowl.  291 ) ;  so  is  service  on  one  of  several 

partners  {Doe  d.  Overton  v.  Roe,  9  Dowl.  10S9  ;  Doe  d.  Bennett  v. 

Roe,  7  C.  B.  127). 

If  there  are  several  tenants  in  possession,  a  copy  of  the  writ 
ought  to  be  served  on  each  (B.  N.  P.  98;  and  Doe  v.  Cock,  ubi 
supra).  If  the  service  is  on  the  original  tenant,  where  there  are 
several  sub-tenants,  and  he  appears  and  defends,  he  cannot  after- 
wards object  that  the  sub-tenants,  and  not  himself,  were  in 
possession  {Roe  v.  Wiggs,  2  New  Rep.  330).  Service  on  a  land- 
lord, sub-lettinff  to  weekly  tenants,  and  occupying  no  part  of  the 
premises  himself,  is  not  sufficient  {Doe  d.  Hubbard  v.  Roe,  2  Har. 
&  WoU.  333 ) ;  aliter  if  the  premises  have  been  for  some  time  un- 
occupied {Doe  d.  Hayne  v.  Roe,  2  Will  WoL  &  Dav.  72). 

As  to  service  on  public  companies,  see  the  observations  as  to 
the  service  of  writs  of  summons  (pp.  13, 14,  ante),  Doed.  Bromley 
V.  Roe  (8  Dowl.  858),  and  Doe  d.  Bayes  v.  Aoe  (16  M.  &  W.  98). 

Service  on  churchwardens  must  be  on  all  the  churchwardens 
{Doe  d.  Weekes  v.  Roe,  5  DowL  405).  Service  on  the  surviving 
lessees,  and  on  the  sextoness  of  a  dissenting  chapel  has  been 
held  sufficient  (  Doe  d.  Kirschner  v.  Roe,  7  Dowl.  97 ) ;  and  see  Doe 
d.  Dickens  v.  Roe  (7  Dowl.  121);  and  Doe  d.  Smithy,  Roe {S  DowL 
509),  where  service  on  the  minister  and  one  trustee  as  to  the 
chapel,  and  on  the  master  as  to  the  school,  and  stickinsp  up  a 
copy  of  the  declaration  and  notice  upon  the  doors  of  each  building, 
was  held  sufficient. 
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171.  The  persons  Darned  as  defendants  in  such  writ  ApiMumnce 
or  either  of  them,  shall  be  allowed  to  appear  within  Sal^dta'th* 
the  time  appointed.  writ. 

Tbe  appearance  of  the  tenant  or  tenants  in  possession  to  the 
vrit  sboald  be  in  the  form  prescribed  by  s.  31. 

An  appearance  by  a  landlord  must  be  according  to  s.  173.  The 
appearance  ought  to  be  entered  within  the  sixteen  days  under 
s.  169 ;  an  appearance  may,  of  course,  be  entered  after  the  expi- 
ratioo  of  that  time,  if  judgment  has  not  been  signed.  It  may  be 
doobtfiil  bow  £m:  the  provisions  of  s.  29,  ante^  apply  to  writs  of 
ejectment ;  although  these  writs  are  now  practically  writs  of  sum- 
mons in  ejectment.  As  to  limiting  the  defence  to  a  part  of  the 
premises  claimed,  see  s.  174. 

172.  Any  other  person  not  named  in  such  writ  shall,  Appearsnce 
hy  leave  of  the  court  or  a  judge,  be  allowed  to  appear  SofniliSrd. 
and  defend,  on  filing  an  affidavit  showing  that  he  is  in 
possession  of  the  land  either  by  himself  or  his  tenant. 

This  section  is  more  general  than  11  Geo.  2,  c.  19,  s.  13 ;   Who  map 
which  permitted  the  landlord  to  make  himself  defendant  in  eject-  ^^  ""^ 
ment.    The  word  "landlord**  in  that  section  has  been  construed  * 

to  include  all  persons  claiming  title  consistent  with  the  posses- 
sion of  the  occupier.  Thus  the  court  permitted  a  mortgagee  out 
of  possession  to  be  made  defendant  (Doe  d.  Tilyard  v.  Cooper^ 
8  T.  R.  645) ;  but  in  such  a  case  a  mortgagee  must  show  that  he 
has  a  homo,  fide  interest  in  the  result  (Doe  d.  Pearson  v.  Roe,  6  Bing. 
613).  An  heir  who  had  never  been  in  possession  (Doe  d.  HebU- 
tkwmte  ▼.  Roe,  3  T.  R.  783,  n.),  and  a  devisee  in  trust  in  the 
fame  position  {Lovelock  v.  Daneatter,  4  T.  R.  122),  were  admitted 
to  defend  ;  so  under  this  section,  the  sub- lessee  of  three  private 
boxes  in  a  theatre  was  allowed  to  come  in  and  defend,  to  the 
extent  of  his  interest,  an  ejectment  by  the  lessor  against  the 
kmet  of  the  theatre  for  forfeiture  {Crqft  v.  Lumky,  Ex  parte 
Lord  Ward,  4  E.  &  B.  608) ;  but  a  eettui  que  truttt  who  had  never 
been  in  possession,  was  not  admitted  (Lovelock  v.  Dancaster,  3 
T.  R.  783)  under  the  previous  enactment.  And  under  this  sec- 
tion, an  elegit  creditor  of  a  lessee  who  had  executed  the  elegrit, 
but  who  had  not  had  actual  possession  delivered  under  a  writ  of 
possession,  is  not  entitled  to  appear  and  defend  an  ejectment  by 
tbe  lessor  against  the  lessee  for  forfeiture  (Croft  v.  Lumley,  Ex 
parte  Hmgket,  4  £.  &  B.  614;  Tkompeon  ▼.  Tomkinson,  11  Exch. 
442).  And  a  mere  remainderman  has  been  refused  leave  to  appear 
upon  the  ground  that  poisession,  either  by  himself  or  by  his  tenant, 
noBt  be  shown  by  an  applicant  under  this  section  ( Whitworth  v. 
Himpkries,  5  U.  &  N.  185). 

Where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession,  it  would  be  unjust  to  make  him  a  co-defendant ; 
tbe  defences  might  clash  (Driver  v.  Lawrence,  2  Wm.  BL  1259). 
No  person  claiming  adversely  will  be  admitted  to  defend  (Doe  d. 
Berton  v.  Rye,  2  Y.  &  J.  88) ;  and  if  admitted,  the  claimant  may 
apply  (under  s.  176)  to  strike  out  the  appearance.  But  if  the 
euimant  does  not  do  so,  and  the  party  continues  on  the  record, 
be  will  not  be  allowed  to  set  up  such  inconsistent  title  as  a  de- 
fence at  the  trial  (Doe  d.  Mee  v.  Litherland,  4  A.  &  £.  784 ;  Doe 
T.  CkaUu,  L.  J.  20,  a  B.  278). 
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It  it  not  neceiiary  for  the  landlord  to  become  a  dcfendmnt  in 
order  to  make  his  title  adraissible  in  evidence.  He  may,  with 
the  tenant's  consent,  defend  in  the  tenant's  name.  In  an  action 
so  defended,  where  the  claimant,  having  knowledge  thereof,  ob- 
tained from  the  tenant  a  retraxit  of  the  plea,  and  a  cognovit  of  the 
action,  the  court  set  aside  the  judgment  (/)o«  d.  Locke  v.  Franklin^ 
7  Taunt.  9).  See  as  to  liability  for  coste,  where  ejectment  de- 
fended in  the  name  of  tenant  by  strangers,  Hutchintom  v.  Greene 
wood  (L.  J.  24,  Q.  B.  2). 

The  affidavit  of  a  person  applying  for  leave  to  appear  and  defend 
must  show  that  he  is  in  possession  of  the  premises.  In  an  action 
brought  to  enforce  an  elegit,  a  corporation  was  not  permitted  to 
defend  without  admitting  themselves  to  be  in  possession ;  although 
the  defence  was,  that  the  premises  were  not  possessed  by  them  for 
any  but  public  purposes,  and  therefore  were  not  liable  to  execu- 
tion {Doe  d.  Parr  v.  Roe,  I  Q.  B.  700;  see  also  Doe  v.  ChallU  : 
Croft  V.  Lumley,  Ex  parte  Hughes,  ubi  supra). 

Where  the  person  applying  for  leave  to  appear  and  defend  re- 
sides abroad,  he  may  be  required  to  g^ve  security  for  costs  (Z)oe  d. 
Hudson  V.  Jameson,  4  Man.  &  R.  470);  but  it  would  seem  that  if 
the  application  be  made  in  due  time,  terms  cannot  now  be  inn- 
posed  upon  a  landlord  who  shows  himself  to  be  in  possession  by 
his  tenant  {Butler  ▼.  Meredith,  11  Ezch.  85). 

The  application  for  leave  to  appear  and  defend  should  be  made 
as  soon  as  the  person  has  notice  of  the  writ,  so  that  an  appearance 
may  be  entered  within  the  sixteen  days  allowed  for  doing  so,  and, 
if  possible,  before  judgment.  Further  time  to  appear,  and  a  stay 
of  proceedings,  may  possibly  be  obtained  from  a  judge  at  cham- 
bers, should  either  be  necessary.  If  judgment  has  been  signed 
(s.  177),  the  application  roust  also  be  to  set  aside  the  judgment. 

As  to  form,  and  notice  of  appearance  by  a  person  let  in  to 
defend,  see  R.  G.,  H.  T.  1853,  r.  118. 

The  court  will  not  allow  the  possession  to  be  changed  where 
there  has  been  no  trial  or  opportunity  of  trying  the  cause  ;  and 
therefore  will  set  aside  a  regular  judgment,  and  admit  the  land- 
lord to  defend,  if  the  tenant  has  not  given  him  notice  (Dae  d. 
Troughton  v.  Roe,  4  Burr.  1996 ;  and  see  Dobbs  v.  Passer,  2  Str. 
975).  And  after  judgment  signed  and  execution  executed,  a 
judge  at  chambers  may  order  the  judgment  and  subsequent  pro- 
ceedings to  be  set  aside  on  payment  of  costs,  and  a  party  to  be  let 
in  to  defend  as  tenant ;  as  where  the  attorney,  having  been  duly 
instructed,  inadvertently  neglected  to  appear  in  time  (Doe  d.  Afiii- 
larky  v.  Rioe,  11  A.  &  E.  3^S).  But  as  a  general  rule,  the  court 
will  not  interfere  after  execution  executed  ( Goodtitle  v.  BadtitU^ 
4  Taunt  850;  Doe  d.  Thompson  v.  /2oe,  4  Dowl.  115);  unless, 
indeed,  in  the  case  of  inadvertence,  as  in  Doe  v.  Mullarky,  ubi  supra^ 
or  in  Doe  d.  Butler  v.  Roe  (2  Har.  &  W.  130),  where,  after  an 
action  for  mesne  profits  had  been  commenced,  the  court  set  aside 
all  the  proceedings  in  the  ejectment,  it  being  shown  that  the 
landlord  had  never  got  the  notices,  his  wife  having  locked  them 
up,  thinking  that  they  related  to  a  former  action  and  were  of  no 
importance.  In  the  case  of  collusion  between  the  tenant  and  the 
claimant,  the  court  will  always  interfere  {Ooodtitle  v.  BadtitU, 
ubi  supra ;  Doe  d.  Grocers'  Company  v.  Roe,  5  Taunt  205).  When 
the  court  sets  aside  a  regular  judgment,  it  is  generally  od  pay- 
ment of  costs. 
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If  a  jadgment  is  signed  irreinilarly,  the  judgment  and  execu« 
tioik  will  be  set  aside,  and  generally  with  costs  ( Goodtitle  ▼.  Bad- 
tUk^9  DowL  1009)  ;  and  the  court  may  impose  the  terms  on  the 
defendant  that  he  shall  bring  no  action  {Adtam  ▼.  Noble,  9  Dowl. 
322). 

When  a  judgment,  under  which  possession  has  been  delivered,  RttWution, 
it  set  aside,  the  proper  course  to  obtain  restitution  is  to  apply  to 
the  coort  in  the  first  instance  for  a  rule  requiring  possession  to  be 
restored,  which  will  be  enforced  by  attachment,  if  necessary 
{Curbtit  V.  NickoiU,  2  L.  M.  &  P.  87).  If  this  is  ineffectual  (as 
where  the  claimant  has  absconded ),  a  writ  of  restitution  may  then 
be  issued  (i>oe  d.  WhUtimgUm  ▼.  Hardi,  L.  J.  20,  Q.  B.  406). 


173.  Any  person  appearing  to  defend  as  landlord  in  Appearance 
respect  of  property,  whereof  he  is  in  possession  only  by  landlord. 
by  his  tenant,  shall  state  in  his  appearance  that  he 
appears  as  landlord  ;  and  such  person  shall  be  at 
liberty  to  set  up  any  defence  which  a  landlord  appear- 
ing in  an  action  of  ejectment  has  heretofore  been 
allowed  to  set  up,  and  no  other. 

See  R.  G.,  H.  T.  1853,  r.  113,  where  landlord  not  named  in 
writ. 

A  landlord  admitted  to  defend,  under  the  former  practice  could 
not  STsil  himself  of  any  defence  which  the  tenant  was  precluded 
from  setting  up  {Doe  d.  WillU  v.  Buckmore,  9  A.  8e  E.  662).  Nor 
could  he  avail  himself  of  every  defence  that  the  tenant  had ;  thus, 
be  eould  not  set  up  the  want  of  a  notice  to  quit  to  the  occupier 
(Doe  d.  Davit  w.  Creed,  5  Bing.  327).  The  tenant  will  not,  by  a 
huuUord  being  joined,  be  precluded  from  setting  up  any  defence 
which  he  may  have  as  tenant  in  possession  (Doe  d.  Waum  v.  Horn, 
a  M.  &  W.  333). 

174.  Any  person  appearing  to  such  writ  shall  be  at  Notice  to 
liberty  to  limit  his  defence  to  a  part  only  of  the  JjJt  onfyf 
property  mentioned  in  the  writ,  describing  that  part 

with  reasonable  certainty  in  a  notice  entitled  in  the 
eonrt  and  cause,  and  signed  by  the  party  appearing  or 
his  attorney;  such  notice  to  be  served  within  four 
days  after  appearance  upon  the  attorney  whose  name 
is  indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be 
filed  in  the  Master's  office ;  and  an  appearance  without 
such  notice  confining  the  defence  to  part,  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

See  as  to  former  practice.  Doe  d.  Lloyd  ▼.  Roe  (15  M.  &  W. 
431). 

175.  Want  of  "reasonable  certainty"  in  the  descripi-  want  of  cer- 
tion  of  the  property,  or  part  of  it,  in  the  writ  or  notice,  ^^f '*"'* 
shall  not  nullify  them,  but  shall  only  be  ground  for  an  ticuian. 
application  to  a  judge  for  better  particulars  of  the  land 
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claimed  or  defended,  which  a  judge  shall  have  power 
to  give  in  all  cases. 

An  application  for  better  particulars  may  be  made  before  an 
appearance  has  been  entered  (Doe  d.  yemon  v.  Roe,  7  A.  &  E. 
H ;  and  see  Doe  d.  Roberts  v.  Roe,  2  D.  &  L.  673,  where  an 
order  was  made  for  particulars  under  such  circumstances).  Al- 
though it  is  laid  down  in  the  books  of  practice  that  this  applica- 
tion can  only  be  made  after  an  appearance  has  been  entered,  it 
seems  but  reasonable  that  a  defendant  should  know  what  pro> 
perty  the  claimant  seeks  to  recover,  before  he  is  called  upon  to 
state  that  he  defends  the  possession  of  it— a  possession  he  may 
not  have  at  all ;  but  see  Doe  d.  Saxton  v.  TWner  (11  C.  B.  S96% 
An  order  for  better  particulars  is  not  a  stay  of  proceedings,  unless 
a  stay  of  proceedings  is  made  part  of  the  order  (Doe  d.  Roberts  v. 
Roe,  ubi  supra). 

It  is  the  duty  of  the  claimant  to  annex  to  the  record  for  trial 
copies  of  the  particulars  (if  any)  that  have  been  furnished  (a. 
180). 

Defence  by  176.  The  court  OF  a  judge  shall  have  power  to 
in'^iliS.**  strike  out  or  confine  appearances  and  defences  set  up 
•ion.  \yy  persons  not  in  possession  by  themselves  or  their 

tenants. 

This  is  a  power  which  the  court  always  exercised  (s.  172)  over 
the  proceedings  in  ejectment.  See  Doe  d.  Lloyd  v.  Roe,  vM 
eupra. 

Judgment  177.  In  casc  no  appearance  shaAl  be  entered  into 

app2™ceor  withiu  the  time  appointed,  or  if  an  appearance  be 
defence.  entered,  but  the  defence  be  limited  to  part  only,  the 
plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  the 
person  whose  title  is  asserted  in  the  writ  shall  recover 
possession  of  the  land,  or  of  the  part  thereof  to  which 
the  defence  does  not  apply ;  which  judgment,  if  for  all, 
may  be  in  the  form  contained  in  the  Schedule  (A^  to 
this  act  annexed,  marked  No.  14,  or  to  the  like  eflect, 
and  if  for  part  may  be  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  15,  or 
to  the  like  effect. 

See  R.  G.,  H.  T.  185S,  r.  112. 
For  part  of     ^    If  an  appearance  is  entered  for  a  defendant,  but  a  notice  liniit- 
eu£^!*'*     '"^  *^®  defence  to  part  only  of  the  premises  is  griven  under  s.  174, 
then  the  claimant  may  sign  a  judgment  for  that  part  of  the  pre- 
mises to  which  the  notice  does  not  apply. 

See  as  to  sufficiency  of  service  of  writ,  Harrington  v.  Bytham, 
(2C.  L.R.  1088). 

No  formal  judgment,  it  would  appear,  need  be  entered  up. 
The  claimant  may  sign  judgment  and  issue  execution  on  an 
incipitur  under  s.  206. 

No  costs  are  recoverable  bv  a  judgment  under  this  section 
(Gray  on  Costs,  p.  196) ;  but  they  may  be  recovered  in  an  action 
for  mesne  profits  (Smith  v.  Tett,  9  Exch.  807> 
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Sect.  58  (p.  54),  anttt  does  not  apply  in  ejectment,  Scope  t* 
PmdMsom  (6  U.  &  N.  641 ;  L.  J.  50,  Ex.  244). 

178.  In  case  an  appearance  shall  be  entered,  an  ittiie,bow 
issue  may  once  be  made  up,  without  any  pleadings,  by  "***"  "^* 
the  claimants  or  their  attorney,  setting  forth  the  writ, 
and  stating  the  fact  of  the  appearance,  with  its  date, 
and  the  notice  limiting  the  defence,  if  any,  of  each  of 
the  persons  appearing,  so  that  it  may  appear  for  what 
defence  is  made,  and  directing  the  sheriff  to  summon 
a  jury ;  and  such  issue,  in  case  defence  is  made  for  the 
whole,  may  be  in  the  form  contained  in  Schedule  (A.) 
to  this  act  annexed,  marked  No.  16,  or  to  the  like 
effect,  and  in  case  defence  is  made  for  part,  may  be  in 
the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  15,  or  to  the  like  effect. 

The  Tenoe  in  ejectment  is  local.    It  must  therefore  be  laid  in  ^tnue, 
tiie  coonty  where  the  lands  are  situate.     If  it  is  correctly  stated 
in  the  writ,  an  error  in  this  respect  in  the  margin  of  the  issue  is 
nnimportant  (Doe  d.  Ooodwin  v.  Roe,  3  Dowl.  823). 

The  venue  may  be  changed  after  issue  joined  (s.  182). 

179.  By  consent  of  the  parties,  and  by  leave  of  a  Special  ease 
judge,  a  special  c^tse  may  be  stated  according  to  the  ^uSedf 
practice  heretofore  used. 

This  section  enables  the  claimant  and  defendant  to  state  a 
special  case  for  the  opinion  of  the  court  under  the  3  &  4  Will.  4, 
c  42,  s.  25.  It  may  be  doubted  whether  the  provisions  of  ss.  42 
and  46  extend  to  ejectment  (s.  227). 

See  special  cases  stated  in  Doe  d.  Kimber  v.  Cafe,  7  Exch. 
675;  (y  Toole  y.  Brown,  L.  J.  23,  Q.  B.  282. 

180.  The  claimants  may,  if  no  special  case  be  agreed  Trial  of 
to,  proceed  to  trial  upon  the  issue,  in  the  same  manner  ***^®* 
as  in  other  actions ;  and  the  particulars  of  the  claim 

and  defence,  if  any,  or  copies  hereof,  shall  be  annexed 
to  the  record  by  the  claimants ;  and  the  question  at  the 
trial  shall,  except  in  the  cases  hereafter  mentioned,  be, 
whether  die  statement  in  the  writ  of  the  title  of  the 
claimants  is  true  or  false,  and,  if  true,  then  which  of 
the  claimants  is  entitled,  and  whether  to  the  whole  or 
part,  and  if  to  part,  then  to  which  part  of  the  property 
in  question ;  and  the  entry  of  the  verdict  may  be  made 
in  &e  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  17,  or  to  the  like  effect,  with 
snch  modifications  as  may  be  necessary  to  meet  the 
facts. 

The  claimant  must  g^ve  the  same  notice  of  trial  or  of  counter- 
mand, and  adopt  the  same  proceedings,  in  order  to  try  by  a 
special  jury,  as  in  personal  actions. 
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.  The  particulart  of  the  "  claim"  to  be  annexed  to  &e  record  hj 
the  claimant  seem  to  be  the  "  better  particulars/'  if  any,  fur- 
nished under  s.  175. 

By  particulars  of  die  **  defence,'*  again,  to  be  similarly  annexed 
to  the  record,  must  be  meant  a  notice  limiting  the  defence,  ^ven 
under  s.  1 74. 

The  plea  of  not  g^ty  in  ejectment  was  formerly  distributablet 
and  the  defendant  was  entitled  to  a  verdict  as  to  any  part  of  the 
premises  sought  to  be  recovered,  to  which  the  claimant  failed  to 
prove  a  title  {Doe  d.  Bowman  v.  Lewis,  13  M.  &  W.  241 ;  I>oe  cL 
Hetlyer  v.  King,  2  L.  M.  &  P.  493 ;  and  see  Jlcoek  v.  WiUhaw, 
L.  J.  29,  Q.  B.  143). 

Where  some  of  many  tenants  in  common  are  plaintiffs  in  eject- 
ment, they  can  only  recover,  even  as  against  a  stranger,  to  the 
extent  of  their  undivided  interests ;  and  it  rests  upon  them  to 
define  the  extent  of  such  interests,  and  in  the  absence  of  such 
deAnition  they  will  be  nonsuited  {Doe  d.  Hellyer  v.  Kmg^  6 
Exch.  791). 

Under  the  former  practice  the  R.  G.,  H.  T.  2  Will.  4^  r.  74, 
provided  that  no  costs  should  be  allowed  on  taxation  to  a  plain- 
tiff upon  any  issues  upon  which  he  has  not  succeeded,  and  the 
costs  of  all  issues  found  for  the  defendant  were  to  be  deducted 
from  the  plaintiff's  costs.  If  the  claimant,  dierefore,  recovered 
part  only  of  the  premises  for  which  the  action  was  brought,  the 
defendant  was  entitled  to  have  his  costs  of  defending  for  the  part 
for  which  the  claimant  was  unsuccessful  set  off  against  the  costs 
of  the  claimant  {Doe  v.  Errington,  4  DowL  602) ;  but  this  rule 
was  annulled  by  R.  G.,  H.  T.  1853.  See  now  s.  75,  ante,  and, 
cases  cited  in  note  thereto. 

Formerly  each  demise  raised  a  distinct  issue  (Doe  v.  fFehber, 
2  A.  &  £.  448).  Now,  instead  of  several  demises,  there  will  be 
several  plaintiffs  (s.  169,  ante).  If  some  of  the  plaintiffs  only  be 
found  entitled,  the  principle  of  Doe  v.  Webber  would  still  seem  to 
be  applicable,  so  as  to  entitle  the  defendant  to  costs  as  on  issues 
found  for  him. 

181.  In  case  the  title  of  the  claimant  shall  appear 
to  have  existed  as  alleged  in  the  writ,  and  at  the  time 
of  service  thereof,  but  it  shall  also  appear  to  have  ex- 
pired before  the  time  of  trial,  the  claimant  shall  not* 
withstanding  be  entitled  to  a  verdict,  according  to  the 
fact  that  he  was  so  entitled  at  the  time  of  bringing 
the  action  and  serving  the  writ,  and  to  a  judgment  for 
his  costs  of  suit. 

The  **  title"  of  the  claimant  here  evidently  means  the  right  of 
the  claimant  to  possession  of  the  premises  for  which  ejectment 
is  brought  at  the  time  of  the  issue  of  the  writ  The  court  would 
not  formerly  stay  proceedings  in  an  ejectment  on  the  ojound  of 
the  claimant's  title  having  expired  ;  for  though  possession  could 
not  be  obtained,  yet  the  plaintiff  had  a  right  to  proceed  for 
damages  and  costs  ( Thrustout  v.  Grey,  2  Str.  1056;  see  also  Doe 
d.  Buttv.  Rous,  L.  J.  22,  Q.  B.  111).  So  that  this  section  merely 
enacts  what  was  the  law. 


ordered *o^*       182.  The  court  or  a  judge  may,  on  the  application 
take  place  in  of  either  partj,  order  that  the  tritd  shall  take  place  in 

anj  county. 
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any  county  or  place  other  than  that  in  which  the  venue 
is  laid  ;  and  such  order  being  suggested  on  the  record, 
the  trial  may  be  had  accordingly. 

The  Tenue  Id  local  actions  might  fonnerly  have  been  changed 
under  3  &  4  Will.  4,  c.  42,  s.  22,  on  a  special  application,  which 
coald  therefore  only  be  made  after  issue  joined  (Bell  v.  Harrison, 
4  Dowl.  481 ).  The  court  has  changed  the  venue,  on  being  satis- 
fied by  affidavit  that  a  fair  trial  could  not  be  had  in  the  county 
where  the  venue  was  laid  {Bell  v.  Harruon,  ubi  supra  ;  Briscoe  v. 
RobertSy  3  Dowl.  434).  But  the  court  will  not  change  the  venue 
except  on  special  grounds :  nor  if  (semble)  any  special  grounds 
exist  for  not  changing  it  {Doe  v.  Harmer,  1  Har.  &  Wol.  80). 

183.  If  the  defendant  appears,  and  the  claimant  does  Non^ppear. 
not  appear  at  the  trial,  the  claimant  shall  be  nonsuited;  *°^  *'  *'***' 
and  if  the  claimant  appears,  and  the  defendant  does 

not  appear,  the  claimant  shall  be  entitled  to  recover  as 
heretofore,  without  any  proof  of  his  title. 

See  as  to  costs  in  case  of  nonsuit  of  claimant,  PL  R.,  T.  T. 
1S53,  r.  29 ;  and  as  to  non-appearance  of  defendant,  and  costs 
in  such  case,  R.  G.,  U.  T.  1853,  r.  114 ;  and  PI.  R.,  T.  T.  1853, 
r.  30. 

The  claimant  may  also  be  entitled  to  a  certificate  for  immediate 
possession,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  38,  which  pro- 
vides **  that  in  all  cases  of  trials  of  ejectments  at  Nisi  Prius  when 
a  verdict  shall  be  given  for  the  plaintiff,  *  *  it  shall  be  lawful 
fer  the  judge  before  whom  the  cause  shall  be  tried  to  certify  his 
opinion  on  the  back  of  the  record  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  a  certificate  a  writ  of  pos- 
fcssion  may  be  issued  forthwith ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual  time 
as  if  no  such  writ  had  issued ;  provided  always,  that  such  writ, 
instead  of  reciting  a  recovery  by  judgment  in  the  form  now  in 
Qse,  shall  recite  shortly  that  the  cause  came  on  for  trial  at  Nisi 
Prius,  at  such  a  time  and  place,  and  before  such  a  judge  (naming 
the  time,  place  and  judge),  and  that  thereupon  the  said  judge 
certified  his  opinion  that  a  writ  of  possession  ought  to  issue  im- 
mediately." 

But  this  certificate  is  not  applied  for  often,  except  in  cases 
of  vacant  possession,  now  that  judgment  may  be  signed  and  exe- 
cution issued  in  fourteen  days  (s.  185,  post). 

« 

184.  The  jury  may  find  a  special  verdict,  or  either  special  ver- 
party  may  tender  a  bill  of  exceptions.  ofcx^p-^"^ 

Special  verdids  are  seldom  taken,  now  that  error  lies  upon  a  ^°°*' 
ipecnal  case  under  C.  L.  P.  A.  1854,  s.  32. 

A  special  verdict  ought  to  be  dictated  by  the  court  at  the  trial, 
and  Signed  by  the  counsel  on  both  sides,  before  the  jury,  who 
must  consent  to  its  terms,  are  discharged.  If,  in  settling  it,  any 
difference  of  opinion  arises  about  a  fact,  the  opinion  of  the  jury 
nay  be  taken,  and  the  fiEict  stated  accordingly.  The  plaintiff*s 
attorney  afterwards  has  the  verdict  drawn  up  and  settled  by  his 
coaosel  from  the  minutes  taken  at  the  trial.  It  is  then  sent  to 
the  defendant's  attorney,  who  gets  it  settled  by  his  counsel.    If 
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oftpecial 

verdict. 


any  ditagreement  arises  between  the  counsel  it  ought  to  be 
settled  by  the  judge  who  tried  the  cause,  on  a  summons  at 
chambers.  After  being  settled,  it  is  delivered  to  the  plaintiff's 
attorney,  who  ought  to  enter  up  the  proceedings  on  the  roll. 

The  points  for  argument  must  be  stated  in  the  margin  of  the 
special  verdict,  in  the  same  way  as  upon  a  demurrer.  The  cause 
is  set  down  for  argument,  and  copies  of  the  special  verdict  are 
delivered  to  the  judges,  as  in  the  case  of  a  demurrer. 

A  special  verdict  should  state  the  facts  proved,  and  not  the 
evidence  only  of  the  facts  {Bird  v.  Jppleton,  1  East,  111 ;  Fryer 
V.  Roe,  12  C.  B.  437) ;  for  upon  a  special  verdict,  the  court  cannot 
draw  from  statements  therein  contained  any  inference*  of  facts 
necessary  to  the  determination  of  the  case  {Attorney 'General  ▼. 
Baker  f  4H.&N.  19,  31);  such  facts  must  be  expressly  found 
one  way  or  the  other ;  and  if  they  are  not,  the  court  will  award  a 
venire  de  novo  {Tancred  v.  Christy,  12  M.  &  W.  316).  See  ob> 
servations  as  to  the  form  in  which  a  special  verdict  should  be 
drawn  in  Reg.  v.  Saddlers'  Company  (L.  J.  30,  Q.  B.  186} ;  and 
see  R.  G.,  H.  T.,  25  Vict,,  post. 

A  special  verdict  may  be  amended  by  the  judge's  notes  {Mast* 
ners  v.  Postan,  3  B.  &  P.  343) ;  or  on  an  affidavit  even  of  what  was 
proved  at  the  trial  {Mayor  v.  Archer,  I  Str.  514).  In  the  former 
cast ,  there  was  a  mistake  merely  as  to  the  date  of  an  instrument; 
in  the  latter,  the  quantities  of  certain  goods  sold  had  not  been 
stated,  though  they  were  proved  at  the  trial.  It  cannot  be  altered 
in  substance  {Spencer  v.  Ooter,  I  U.  Bl.  78),  though  it  may  be  to 
carry  out  the  intention  of  the  jury  (  fVilliams  v.  Breedon,  1  B.  & 
P.  329 ;  Richardson  v.  Mellish,  3  Bing.  334).  Generally,  amend- 
ments  will  be  made  when  the  errors  are  mere  misprisions  {Bowers 
v.  Nixon,  12  Q.  B.  546). 

Judgment  185.  Upon  a  finding  for  the  claimant,  judgment 

fo^TiinSn?  B^y  ^6  signed,  and  execution  issue  for  the  recovery 
of  possession  of  the  property,  or  such  part  thereof  as 
the  jury  shall  find  the  claimant  entitled  to,  and  for 
costs,  within  such  time,  not  exceeding  the  fifth  day  in 
term  after  the  verdict,  as  the  court  or  judge  before 
whom  the  cause  is  tried  shall  order;  and  if  no  such 
order  be  made,  then  on  the  fifth  day  in  term  after  the 
verdict,  or  within  fourteen  days  aflter  such  verdict, 
whichever  shall  first  happen. 

This  section  is  verv  obscure  in  its  terms;  it  would  seem  to 
have  been  in  the  mind  of  its  framer  that  in  a  cause  tried  in  term, 
the  claimant  should  be  at  liberty  to  issue  execution  on  the  fifth 
day  after  verdict  at  latest ;  and  that  in  a  cause  tried  in  vacation, 
he  should  be  at  liberty  to  issue  execution  on  the  fifteenth  day 
after  the  verdict  at  the  latest. 

The  court,  or  the  judge  before  whom  the  cause  is  tried,  may 
order  execution  to  issue  at  any  time  not  more  distant  than  the 
fifth  day  of  the  first  term  after  the  verdict  This  section  difiers, 
it  will  be  observed,  from  s.  120,  which  expressly  authorizes  a 
judge  at  chambers  to  order  execution  of  issue.  If  it  is  intended 
to  apply  for  a  new  trial,  or  if  a  bill  of  exceptions  is  tendered  at 
the  trial,  the  judge  at  the  trial  ought  to  be  applied  to,  to  order 
execution  to  be  stayed  until  the  fifth  day  of  the  following  term. 
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The  costs  in  ejectment  now  fonn  part  of  the  judgment,  as  in 
other  actions ;  except  in  the  case  of  judgment  on  default  of  ap« 
pcarance  to  writ.  Formerly,  they  were  only  recoverable  by  exe- 
cution on  the  consent  rule,  under  1  &  2  Vict,  c  110. 

See  as  to  costs,  where  the  claimant  recovers  part  only  of  the 
premises  claimed,  Jleoek  v.  WiUhaw  (24  Jur.  628,  Q.  B.). 

A  defendant  who  has  been  in  execution  for  the  costs,  in  an 
action  of  ejectment,  for  more  than  twelve  calendar  months,  is 
entitled  to  his  discharge  under  48  Geo.  3,  c  128  {Humphreys  t. 
FrmkMt  8  C.  B.,  N.  S.  765). 

186.  Upon  a  finding  for  the  defendants,  or  any  of  Judgment 
them,  judgment  may  be  signed,  and  execution  issue  for  ft^defemu' 
costs  against  the  claimants  named  in  the  writ,  within  snt. 
such  time,  not  exceeding  the  fifth  day  in  term  after 

the  verdict,  as  the  court  or  judge  before  whom  the 
cause  is  tried  shall  order ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  after  the  verdict, 
or  within  fourteen  days  after  such  verdict,  whichever 
shall  first  happen. 

See  observations  on  s.  185,  tupra. 

As  to  nonsuit,  see  PI.  R.,  T.  T.  1853,  r.  29,  pott, 

187.  Upon  any  judgment  in  ejectment  for  recovery  Execution 
of  possession  and  costs,  there  may  be  either  one  writ  S'pwweliSoii 
or  separate  writs  of  execution  for  the  recoveir  of  snS  cogu 
possession  and  for  the  costs,  at  the  election  of  the  S*tepMJSS* 
claimant. 

The  claimant  may  either  issue  a  writ  of  habere  facias  posses^ 
simewt,  and  a  separate  writ  ot  fi.fa,  or  ca,  sa,  for  the  costs,  or  he 
■ny  sue  out,  as  formerly,  a  writ  of  habere,  adding  Aji.fa,  otca.sa» 
to  it,  as  the  case  may  be. 

The  suing  out  of  one,  or  of  several  writs,  depends  upon  the 
&ctof  the  defendant  being  resident,  or  having  goods  and  chattels 
in  the  same  county  as  that  in  which  the  property  of  which  pos- 
tessioD  is  to  be  given  is  situate.  The  writ  of  habere  can  only 
issue  into  the  county  where  the  property  recovered  by  the  judg- 
ment lies ;  the  writ  of  ca.  sa,  or  JL  fa,  mav  issue  into  any  county 
(i.  121).  The  writ  of  habere,  like  the  wnt  oifi.fa^  is  returnable 
immediately  after  the  execution  thereof  (/)oe  d.  Hudson  v.  Aoe, 
L.  J.  21,  Q.  B.  359). 

These  writs  aqe  prepared  as  formerly,  by  the  claimant,  and 
sealed  on  production  of  the  incipitur  (s.  206). 

As  to  the  sherifi'*8  fees  on  executing  a  writ  of  possession,  see 
s.  128,  mis. 

188.  In  case  of  such  an  action  being  brought  by  Defence  by 
some  or  one  of  several  persons  entitled  as  joint  tenants,  {JlSLtJiln"^* 
tenants  in  common,  or  coparceners,  any  joint  tenant,  common,  or 
tenant  in  common,  or  coparcener  in  possession,  may,  *®p*"^*"' 
at  the  time  of  appearance,  or  within  four  days  after, 

give  notice  in  the  same  form  as  in  the  notice  of  a 
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limited  defence,  that  he  or  she  defends  as  such,  and 
admits  the  right  of  the  claimant  to  an  undivided  share 
of  the  property  (stating  what  share),  but  denies  any 
actual  ouster  of  him  from  the  property,  and  maj, 
within  the  same  time,  file  an  affidavit  stating  with 
reasonable  certainty  that  he  or  she  is  such  joint 
tenant,  tenant  in  common,  or  coparcener,  and  the 
share  of  such  property  to  which  he  or  she  is  entitled, 
and  that  he  or  she  has  not  ousted  the  claimant ; 
and  such  notice  shall  be  entered  in  the  issue  in  the 
same  manner  as  the  notice  limiting  the  defence,  and 
upon  the  trial  of  such  an  issue  the  additional  question 
of  whether  an  actual  ouster  has  taken  place  shall  be 
tried. 

Formerly,  in  ejectment  by  one  joint  tenant  against  another,  the 
consent-rule  limited  the  confession  of  the  derendant  to  that  of 
lease  and  entry.  Actual  ouster  roust  haye  been  proved.  The 
ouster  must  still  be  proyed  in  order  to  obtain  judgment,  if  the 
joint  tenant  in  possession  giyes  the  notice  mentioned  in  this 
section. 
Aehfi  If  a  tenant  in  possession  claims  the  whole,  and  denies  posses- 

•«*'«»••  sion  to  the  other,  this  is  evidence  of  an  ouster  {Doe  y.  Bird,  11 

East,  49).  So  where  three  out  of  four  co-tenants  authorized  a 
railway  company  to  use  the  land,  such  user  was  held  to  amount 
to  an  ouster  {Doe  y.  /Tom,  5  M.  &  W.  564). 

Before  the  stat  3  &  4  Will.  4,  c.  27,  a  bare  perception  of  the 
profits  by  one  tenant  in  common  for  twenty-six  years  was  do 
ouster  {Fairclahn  y.  Shackleton,  5  Burr.  2604),  the  possession  of 
one  joint  tenant,  coparcener,  &c.  being  at  common  law  the  pes- 
session  of  all.  By  s.  12  of  that  statute  it  is  enacted,  that  the 
positession  of  land  or  receipt  of  rent  in  entirety  by  one  of  seyeral 
coparceners,  joint  tenants,  or  tenants  in  common,  is  not  to  be 
deemed  the  possession  or  receipt  of  the  others. 

It  has  been  decided,  in  Ireland,  that  this  section  does  not  dis- 
pense with  proof  of  actual  ouster  {O^SuUivan  y.  IT^WuMy,  1 
Longf.&T.  111). 

Trial  and  189.  Upon  the  trial  of  such  issue  as  last  aforesaid, 

ejectment***    if  it  shall  be  found  that  the  defendant  is  joint  tenant^ 

against  Joint   tenant  in  common,  or  coparcener  with  the  claimant, 

tenanu'in      ^^^i^  ^he  question  whether  an  actual  ouster  has  taken 

common,  and  place  shaU  be  tried,  and  unless  such  actual  ouster 

coparceners.    ^^  ^^  proved,  the  defendant  shall  be  entitled  to 

judgment  and  costs ;  but  if  it  shall  be  found  either 

that  the  defendant  is  not  such  joint  tenant,  tenant  in 

common,  or  copai'cener,  or  that  an  actual  ouster  has 

taken  place,  then  the  claimant  shall  be  entitled  to 

such  judgment  for  the  recovery  of  possession  and 

costs. 

Action  not         190.  The  death  of  a  claimant  or  defendant  shall  not 

d^^^^^     cause  the  action. to  abate,  but  it  may  be  continued,  as 

hereinafter  mentioned. 
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This  and  the  following  enactments  permitting  suggestions  to 
he  entered  of  the  death  of  parties  in  ejectment,  are  rendered 
necessary  by  the  abolition  of  the  fictitious  John  Doe  and  Richard 
Roe.  who,  among  other  attributes,  possessed  a  species  of  legal 
immortality,  so  that  the  numerous  actions  in  which  they  were 
parties  never  abated.  Not  being  parties  to  the  action,  the  lia- 
bility  for  costs  of  the  real  claimants  and  defendants  in  the  old 
action  of  ejectment  arose  exclusively  from  the  consent  rule ;  this 
liability  was  personal,  and  binding  only  to  the  extent  of  creating 
a  liability  to  attachment.  A  necessary  and  not  a  very  righteous 
consequence  followed,  that  the  undertakings  in  the  consent  rule 
■s  to  costs  could  not  be  enforced  against  the  personal  represent 
tatives  of  a  deceased  party  {Doe  d.  Harrison  v.  Hampson,  4  C.  B. 
745).  The  parties  to  the  new  action  of  ejectment  are  liable 
for  costs  to  each  other,  as  in  other  actions;  and  this  action,  which 
at  common  law  would  abate  by  the  death  of  either  party,  may 
now  be  continued  by  and  against  survivors  and  representatives, 
as  in  the  case  of  personal  actions. 

The  Court  of  Exchequer  refused  to  hear  an  argiunent  upon  a 
n>ecial  case  after  verdict  until  a  suggestion  of  the  claimant's 
dieadi  had  been  entered  {DermUon  v.  Holliday,  1  H.  &  N.  61 ). 

191.  In  case  the  right  of  the  deceased  claimant  Proceeding 
diall  survive  to  another  claimant,  a  suggestion  may  SeSre^SSS 
be  made  of  the  death,  which  suggestion  shall  not  be  ^^hc^  ^ght 
traversable,  but  shall  only  be  subject  to  be  set  aside  ''*'^**••• 
if  untrue,  and  the  action  may  proceed  at  the  suit  of 
the  surviving  claimant ;  and   if  such  a  suggestion 
shall  be  made  before  the  trial,  then  the  claimant  shall 
have  a  verdict  and  recover  such  judgment  as  aforesaid, 
upon  its  appearing  that  he  was  entitled  to  bring  the 
action  either  separately  or  jointly  with  the  deceased 
claimant. 


uunuuix. 

A  suggestion  of  the  death  of  a  claimant  may  be  made,  as  in 
w  case  of  the  death  of  a  sole  plaintiff  (s.  136,  ante), 

192.  In  case  of  the  death  before  trial  of  one  of  Proceedings 
several  claimants,  whose  right  does   not  survive  to  SSSe^trija 
another  or  others  of  the  claimants  where  the  legal  where  right 
representative   of  the  deceased  claimant  shall   not  J?JJ,"***  *"'' 
become  a  party  to  the  suit  in  the  manner  hereinafter 
mentioned,  a  suggestion  may  be  made  of  the  death, 

which  suggestion  shall  not  be  traversable,  but  shall 
only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  at  the  suit  of  the  surviving  claim- 
mt  for  such  share  of  the  property  as  he  is  entitled  to, 
and  costs. 

The  legal  representatives  of  one  of  teveral  claimants  may 
beeome  parties  under  s.  194. 

193.  In  case  of  a  verdict  for  two  or  more  claimants,  5><»  dwith 
if  one  of  such  clauoants  die  before  execution  executed,  Mimx 
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where  right 
doe*  not  fur- 
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the  other  claimaDt  may,  whether  the  legal  right  to  the 
property  shall  survive  or  not,  suegest  the  death  in 
manner  aforesaid,  and  proceed  to  judgment  and  exe- 
cution for  recovery  of  possession  of  the  entirety  of  the 
property  and  the  costs  ;  but  nothing  herein  contained 
shall  affect  the  right  of  the  legal  representative  of  the 
deceased  claimant,  or  the  liability  of  the  surviving 
claimant  to  such  legal  representative  ;  and  the  entry 
and  possession  of  such  surviving  claimant  under  such 
execution  shall  be  considered  as  an  entry  and  posses- 
sion on  behalf  of  such  legal  representative  in  respect 
of  the  share  of  the  property  to  which  he  shall  be  en- 
titled as  such  representative,  and  the  court  may  direct 
possession  to  be  delivered  accordingly. 

194.  In  case  of  the  death  of  a  sole  claimant,  on 
before  trial,  of  one  of  several  claimants,  whose  right 
does  not  survive  to  another  or  others  of  the  claimants, 
the  legal  representative  of  such  claimant  may,  by  leave 
of  the  court  or  a  judge,  enter  a  suggestion  of  the 
death,  and  that  he  is  such  legal  representative,  and 
the  action  shall  thereupon  proceed  ;  and  if  such  sug- 
gestion be  made  before  the  trial,  the  truth  of  the  sug- 
gestion shall  be  tried  thereat,  together  with  the  tiUe 
of  the  deceased  claimant,  and  such  judgment  shall 
follow  upon  the  verdict  in  favour  of  or  against  the 
person  making  such  suggestion,  as  hereinbefore  pro- 
vided with  reference  to  a  judgment  for  or  against 
such  claimant ;  and  in  case  such  suggestion  in  the 
case  of  a  sole  claimant  be  made  after  trial  and  before 
execution  executed  by  delivery  of  possession  there- 
upon, and  such  suggestion  be  denied  by  the  defendant 
within  eight  days  sher  notice  thereof,  or  such  fiirther 
time  as  the  court  or  a  judge  may  allow,  then  such 
suggestion  shall  be  tried ;  and  if,  upon  the  trial 
thereof,  a  verdict  shall  pass  for  the  person  making 
such  suggestion,  he  shall  be  entitled  to  such  judgment 
as  aforesaid  for  the  recovery  of  possession,  and  for 
the  costs  of  and  occasioned  by  such  suggestion  ;  and 
in  case  of  a  verdict  for  the  defendant,  such  defendant 
shall  be  entitled  to  such  judgment  as  aforesaid  for 
costs. 

See  as  to  costs,  Gray  on  Costs,  p.  198. 


Proceedinn 
>0D  death 


195.  In  case  of  the  death,  before  or  after  judgment, 
of ooe*of  "^     of  one  of  several  defendants  in  ejectment,  who  defend 
aeverai  Joint  jointly,  a  Suggestion  may  be  made  qf  the  death,  which 
"*  *'*^*     suggestion  shall  not  be  traversable,  but  only  be  sub- 
ject to  be  set  aside  if  untrue,  and  the  action  may 
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proceed  against  the  suryiviiig  defendant  to  judgment 
ud  execution. 

The  case  of  defendants  who  defend  separately  is  provided  for 
by  s.  199,  potU 

196.  In  case  of  the  death  of  a  sole  defendant,  or  of  Upon  ^th 
ill  the  defendants  in  ejectment,  before  trial,  a  sug-  ^ndanuin 
gestion  may  be  made  of  the  death,  which  suggestion  iT'^^Sli 
diall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,  and  the  claimants  shall  be  entitled  to 
judgment  for  recovery  of  possession  of  the  property, 
unless  some  other  person   shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  purpose  by 
the  order  of  the  court  or  a  judge,  to  be  made  upon  the 
application  of  the  claimants ;  and  it  shall  be  lawiiil 
for  the  court  or  a  judge,  upon  such  suggestion  being 
made,  and  upon  such  application  as  aforesaid,  to  order 
that  the  claimants  shall  be  at  liberty  to  sign  judgment 
within  such  time  as  the  court  or  judge  may  think  fit, 
nnle«s  the  person  then  in  possession,  by  himself  or 
his  tenant,  or  the  legal  representative  of  the  deceased 
defendant,  shall  wi&in  such  time  appear  and  defend 
the  action ;  and  such  order  may  be  served  in  the  same 
manner  as  the  writ ;  and  in  case  such  person  shall 
appear  and  defend  the  same,  proceedings  may  be  taken 
against  such  new  defendant  as  if  he  had  originally 
appeared  and  defended  the  action  ;  and  if  no  appear- 
ance be  entered  and  defence  made,  then  the  claimant 
shall  be  at  liberty  to  sign  judgment  pursuant  to  the 
cader. 

197.  In  case  of  the  death  of  a  sole  defendant,  or  Upon  death 
of  all  the  defendants  in  ejectment  after  verdict,  the  fin*danu  in 
claimants  shall  nevertheless  be  entitled  to  judgment  ^JJ^*™*"^.^ 
as  if  no  such  death  had  taken  place,  and  to  proceed 

by  execution  for  recovery  of  possession  without  sug- 
gestion or  revivor,  and  to  proceed  for  the  recovery  of 
the  costs,  in  like  manner  as  upon  any  other  judgment 
for  money,  against  the  legal  representatives  of  the 
deceased  defendant  or  defendants. 

198.  In  case  of  the  death  before  trial  of  one  of  upon  death 
several  defendants  in  ejectment,  who  defends  sepa-  of  defendant 
rately  for  a  portion  of  the  property  for  which  the  *V^!f^?"*T^» 
other  defendant  or  defendants  do  not  defend,  the  same  aepaiateij 
proceedings  may  be  taken  as  to  such  portion  as  in  the  '®'  p"*- 
case  of  the  death  of  a  sole  defendant,  or  the  claimants 

may  proceed   against  the   surviving  defendants  in 
PWect  of  the  portion  of  the  property  for  which  they 
defend. 
D*  H 
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Tlie  proceediDfrs  under  s.  196  may  be  taken  wi^  reference  te 
that  part  of  the  premises  for  which  the  defendant,  who  has  died, 
defended. 


Upon  death 
of  defendant 
defending 
■epanUelj 
for  property 
in  respect  of 
tchich  others 
also  defend. 


199.  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  sepa- 
rately in  respect  of  property  for  which  surviving 
defendants  also  defend,  it  shall  be  lawful  for  the 
court  or  a  judge  at  any  time  before  the  trial  to  allow 
the  person  at  the  time  of  the  death  in  possession  of 
the  property,  or  the  legal  representative  of  the  de- 
ceased defendant,  to  appear  and  defend  on  such  terms 
as  may  appear  reasonable  and  just,  upon  the  appli- 
cation of  such  person  or  representative  ;  and  if  no 
such  application  be  made  or  leave  granted,  the  claim- 
ant, suggesting  the  death  in  manner  aforesaid,  may 
proceed  against  the  surviving  defendant  or  defendants 
to  judgment  and  execution. 

The  case  of  defendants  who  defend  jointly  is  provided  for  by 
8.  195  (ante,  p.  144). 


Claimant 
may  discon- 
tinue by  no- 
tice. 


Discontinu* 
anct. 


200.  The  claimant  in  ejectment  shall  be  at  liberty 
at  any  time  to  discontinue  the  action  as  to  one  or 
more  of  the  defendants,  by  giving  to  the  defendant 
or  his  attorney  a  notice  headed  in  the  court  and 
cause,  and  signed  by  the  claimant  or  his  attorney, 
stating  that  he  discontinues  such  action  ;  and  there- 
upon the  defendant,  to  whom  such  notice  is  given, 
shall  be  entitled  to  and  may  forthwith  sign  judgment 
for  costs  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  18,  or  to  the  like 
effect 

A  rule  to  discontinue  was  formerly  granted  in  ejectment  tmly 
by  special  leave  of  the  court,  which  would  not  be  given  in  a  bard 
case ;  as,  after  a  special  verdict,  to  enable  the  plaintiff  to  adduce 
fresh  proof  in  contradiction.  The  leave  of  the  court  is  not  now 
necessary  in  the  case  of  a  sole  claimant  discontinuing  against  one 
of  several  defendants,  but  it  is  required  in  the  case  of  one  of 
several  claimants  (s.  201). 


Diaeontlnu- 
ance  of  ac- 
tion by  one 
of lereral 
claimants. 


Judgment 
for  not  pro- 
ceeding to 


201.  In  case  one  of  several  claimants  shall  be 
desirous  to  discontinue,  he  may  apply  to  the  court  or 
a  judge  to  have  his  name  struck  out  of  the  proceed- 
ings, and  an  order  may  be  made  thereupon  up<m  such 
terms  as  to  the  court  or  judge  may  seem  fit,  and  the 
action  shall  thereupon  proceed  at  the  suit  of  the  other 
claimants. 

202.  If  after  appearance  entered  the  daimant,  with- 
out going  to  trial,  allow  the  time,  allowed  for  going 
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to  trial  by  the  practice  of  the  court  in  ordinary  cased  trui  after 
tftar  issue  joined,  to  elapse,  the  defendant  in  eject-  ****  ^ 
meot  may  give  twenty  days'  notice  to  the  claimant  to 
proceed  to  trial  at  the  sittings  or  assizes  next  after 
the  expiration  of  the  notice  ;  and  if  the  claimant 
itoirards  n^lects  to  give  notice  of  trial  for  such 
iittings  or  assizes,  or  to  proceed  to  trial  in  pursuance 
of  the  said  notice  given  by  the  defendant  and  the 
time  for  going  to  trial  shall  not  be  extended  by  the 
eoort  at  a  judge,  the  defendant  may  sign  judgment  in 
the  form  contained  in  the  Schedule  (A.)  to  thb  act 
unexed,  marked  No.  19,  and  recover  the  costs  of 
defence. 

The  itrocedvre  under  this  section  is  similar  to  that  un^r  s.  101, 
mit. 

203.  A  sole   defendant  or  all  the  defendants   in  Defendant 
^ectotent  shall  be  at  liberty  to  confess  the  action  as  the^actlon." 
to  the  whole  or  part  of  the  property,  by  giving  to 

SQch  claimant  a  notice  headed  in  the  court  and  cause, 
ttd  signed  by  the  defendant  or  defendants,  such 
agnature  to  be  attested  by  his  or  their  attorney ;  and 
therenpon  the  claimant  shall  be  entitled  to  and  may 
forthwith  sign  judgment  and  issue  execution  for  the 
recoTery  of  possession  and  costs  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  annexed,  marked 
Na  20,  or  to  the  like  effect. 

This  section  provides  for  the  case  of  a  confession  (semble)^  after 
>ppeanmce  to  the  writ ;  for  judgment  by  default  may  be  signed 
OB  non-appearance  (s.  177>  tmie). 

This  notice  is  not  a  cognovit  within  the  1  &  2  Vict  c.  110,  s.  9. 

The  notice  should  be,  as  nearly  as  possible,  in  the  words  of  the 
i^ctioD ;  be  entitled  in  the  court  and  cause ;  and  be  attested  by  an 
tnomey,  stating  himself  to  be  "  attorney  for  the  defendant" 
,  A  judgment  signed  on  a  confession  given  by  a  tenant  in  posses- 
M,  by  collusion  with  the  claimant,  will  be  set  aside  at  the  in- 
>tance  of  the  landlosd,  so  that  he  may  be  admitted  to  defend  (Doe 
i  Utke  Y.  Frankliny  7  Taunt  9;  Doe  v.  Dyer,  3  Dowl.  696). 

The  R.  G.,  H.  T.  1863,  rr.  155—157,  do  not  seem  to  apply  to 
Mticcs  under  this  section. 

204.  In  case  one  of  several  defendants  in  ejectment,  confession 
^ho  defends  separately  for  a  portion  of  the  property  gJvJIS  de- 
fcr  which  the  other  defendant  or  defendants  do  not  J«"Jf"**  ^•" 
<fefeiid,  shall  be  desirous  of  confessing  the  claimant's  plrateiy  for 
title  to  such  portion,  he  may  give  a  like  notice  to  the  p"** 
clftiiDaQt ;  and  thereupon  the  claimant  shall  be  entitled 

to  and  may  forthwith  sign  judgment  and  issue  execu- 
tion for  the  recovery  of  possession  of  such  portion  of 
the  property,   and  for  the  costs  occasioned  by  the 

h2 


148  THE  COMMON  LAW  PROCEDUSE  ACT,  1862. 

defence  relating  to  the  same^  and  the  action  may  pro* 
ceed  as  to  the  residue. 
confMiion  205.  In  case  one  of  several  defendants  in  ejectmenty 
iiverid^de-  '^^o  defends  separately  in  respect  of  property  for 
dS***d?  *^*  which  other  defendants  also  defend,  shall  be  desiroas 
tame  pro-  of  Confessing  the  claimant's  title,  he  may  give  a  like 
^^^-  notice  thereof ;  and  thereupon  the  claimant  shall  be 

entitled  to  and  may  sign  judgment  against  such  de- 
fendant for  the  costs  occasioned  by  his  defence,  and 
may  proceed  in  the  action  against  the  other  defend- 
ants to  judgment  and  execution. 
Fannai  tntrj      206.  It  shall  not  be  necessary  before  issuing  execo- 
on^thcMTOu"*   ^^^^  upon  any  judgment  under  the  authority  of  this 
unnecesMiry   act  to  enter  the  proceedings  upon  any  roll,  but  an 
of'wtelcution.  incipitur  thereof  may  be  made  upon  paper,  shortly 
describing  the  nature  of  the  judgment  according  to 
the  practice  heretofore  used,  and  judgment  may  there- 
upon be  signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used :  proTided 
nevertheless,  that  the  proceedings  may  be   entered 
upon  the  roll  whenever  the  same  may  become  neces* 
sary  for  the  purpose  of  evidence,  or  of  bringing  error, 
or  the  like. 

Although  this  section  is  placed  among  the  sections  of  this  sta- 
tute which  relate  exclusively  to  the  action  of  ejectment;  it  applies, 
it  will  be  observed,  to  any  judgment  under  the  authority  rfVue  act, 
and,  consequently,  of  the  other  acts  in  which  thisb  incorpprated. 
It  did  not  however  apply  to  judgments  in  replevin,  nor  to  judg- 
ments signed  on  the  return  of  writ  of  trial,  nor  in  suits  removed 
by  certiorari  from  inferior  courts.  But  see  now  R.  G.,  H.  T.  185S, 
rr.  70,  71  ;  whereby  uniformity  of  procedure  upon  judgments  is 
provided. 

See  as  to  entering  a  judgment,  Frewen  v.  Lethbridge  (7  W.  R. 
442,  Ex.),  and  note  to  s.  189,  ante. 

See  as  to  taxing  costs,  R.  G.,  H.  T.  1858,  rr.  59—61  ;  and  Field 
V.  PartHdge  (7  Exch.  689). 

Effect  of  207.  The  effect  of  a  judgment  in  an  action  of 

Judgment,     ejectment  under  this  act  shdl  be  the  same  as  that  of 

a  judgment  in  the  action  of  ejectment  heretofore  used. 

It  has  therefore  been  held  that  a  defendant  in  execution  for 
costs  is  entitled  to  his  discharge  at  the  expiration  of  one  year 
under  48  Geo.  3,  c.  123  (Humphreyt  v.  Franks,  8  C.  B.,  N.  S.  765). 

The  effect  of  a  judgment  in  ejectment  is  fiilly  stated  in  Asiim  ▼. 
Parker  (2  Burr.  665  ).  It  is  conclusive  evidence  of  the  title  of  the 
claimant  to  all  the  mesne  profits  accruing  subsequently  to  the 
date  of  the  claim  alleged  in  the  writ,  which  must  be  laid  subse- 
quent to  the  time  when  the  riffht  of  entry  Accrued.  See  Doe  ▼• 
WelUman  (2  Exch.  368);  and  the  judgment  of  Parke,  B.  in 
Turner  v.  Coalhrook  Steam  Company  (5  Exch.  932):  see  also  WiU 
kinton  v.  Kirby  (15  C.  B.  430) ;  and  Bamett  v.  Guile^rd,  Earl  rf, 
(L.  J.  24^  Ex.  81). 
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206.  Error  may  be  brought  in  like  maimer  as  in  Error  and 
other  actions  npon  any  judgment  in  ejectment,  after  a  incjeetmeot. 
special  verdict  found  by  the  jury,  or  a  bill  of  excep- 
tions, or  by  consent  after  a  special  case  stated,  but, 
except  in  the  case  of  such  consent  as  aforesaid,  exe- 
eotion  shall  not  be  thereby  stayed,  unless  the  plaintiff 
in  error  shall,  Tvithin  four  clear  days  after  lodging  the 
memorandum  alleging  error,  or  e^r  the  signing  of 
the  judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  claimant,  who 
shall  have  recovered  judgment  in  such  action  of  eject- 
ment, in  double  the  yearly  value  of  the  property,  and 
doable  the  costs  recovered  by  the  judgment,  with 
condition,  that  if  the  judgment  shall  be  affirmed  by 
the  Court  of  Error,  or  the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  therein,  then  the  plaintiff  in 
error  shall  pay  such  costs,  damages  and  sum  or  sums 
of  money  as  shall  be  awarded  upon  or  after  such  judg- 
ment affirmed    or   discontinuance  ;   and  it  shall  be 
lawful  for  the  court  wherein  execution  ought  to  be 
granted  upon  such  affirmation  or  discontinuance,  upon 
the  application   of  the  claimant,  to  issue  a  writ  to 
inqnire  as  well  of  the  mesne  profits  as  of  the  damage 
\fj  any  waste  committed  after  the  first  judgment  in 
gectment,  which  writ  may  be  tested  on  the  day  on 
'which  it  shall  issue,  and  be  returnable  immediately 
after  the  execution  thereof;  and  upon  the  return 
thereof  judgment    shall    be    given,    and    execution 
awarded  for  such  mesne  profits  and  damages,  and  also 
for  costs  of  suit. 

This  section  is  partly  a  re-enactment  and  adaptation  to  the 
Bewtctioo  of  ejectment  of  the  stat  16  &  17  Car.  2,  c.  8, 88.  3,  4. 
It  requires  bail  in  error  to  be  given  only  by  the  defendant  below. 
The  clumant,  therefore,  may  bring  error  without  giving  bail ;  see 
1. 151,  and  note,  anU, 

,  The  bail  in  error  ( 16  &  17  Car.  2,  c  8)  were  not  chargeable 
man  action  on  the  recognizance  with  mesne  profits,  where  they 
^  not  been  ascertained  by  a  writ  of  inquiry  (Doe  v.  Sawyer, 
iM.&S.247). 

209.  Every  tenant  to  whom  any  writ  in  ejectment  Tenantg  to 
^»an  be  delivered,  or  to  whose  knowledge  it  shaU  S^j^^Sit 
come,  shall  forthwith  give  notice  thereof  to  his  land-  to  landlord. 
^^  or  his  bailiff  or  receiver,  under  penalty  of  forfeit- 
ing the  value  of  three  years'  improved  or  rack  rent  of 
*he  premises,  demised  or  holden  in  the  possession  of 
wcih  tenant,  to  the  person  of  whom  he  holds,  to  be 
recovered  by  action  in  any  court  of  common  law  hav- 
^  ^Mrisdiction  for  the  amount. 
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The  court  will,  in  tome  instancM.  set  aside  regular  Judgments 
at  the  instance  of  a  landlord,  on  the  ground  that  he  has  not 
received  notice  of  the  proceeding  (s.  172,  n.,  ante). 

The  object  of  this  section  is  to  insure  his  obtaining  immediate 
information  from  the  tenant,  so  that  he  may  enter  an  appearance 
if  necessary  (s.  172). 

The  improved  or  rack  rent  here  mentioned  is  not  the  reat 

reserved,  but  such  a  rent  as  might  be  fairly  agreed  on  at  the 

time  of  the  service  of  the  writ,  in  case  the  premises  were  then  to 

be  let  {Croker  v.  FothergiU,  2  B.  &  A.  652). 

Iniphat eases      The  11  Geo.  2,  c.  19,  s.  12,  of  which  this  section  is  a  re- 

nottce  must     enactment,  has  been  held  to  extend  to  those  cases  only  where 

^  ^    '         ejectments  are  brought  which  are  inconsistent  with  the  landI<Hrd's 

title ;  and  therefore  a  tenant  to  a  mortgagor,  who  did  not  give 

him  notice  of  an  ejectment  brought  by  the  mortgagor  to  enforce 

an  attornment,  was  held  not  to  be  liable  to  the  penalties  there 

mentioned  ;    the   act   expressly  permitting  an  ejectment  to  be 

brought  for  such  a  purpose  ( Buckley  v.  Buckley,  1  T.  R.  647). 

Though  the  4  Anne,  c.  16,  and  11  Geo.  2.  c  19,  have  almost 
entirely  dispensed  with  the  necessity  of  such  a  proceeding,  an 
attornment  is  still  desirable  where  a  mortgagor  in  possession  has 
made  a  lease  after  the  mortgage.  The  mortgagee  cannot,  by 
merely  giving  the  lessee  notice,  entitle  himself  to  distrain  for 
rent;  and  attornment  is  necessary  to  create  between  them  the 
relation  of  landlord  and  tenant  {Evans  v.  ElUot,  9  A.  &  £.  342). 

Proccedingg  210.  In  all  casos  between  landlord  and  tenant,  as 
by  landed'  ofteu  as  it  shali  happen  that  one  half-year's  rent  shall 
fornonoay-  he  in  aiTear,  and  the  landlord  or  lessor,  to  whom  the 
same  is  due,  hath  right  by  law  to  re-enter  for  the  non- 
payment thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, or  in  case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the  premises,  then 
such  landlord  or  lessor  may  affix  a  copy  thereof  upon 
the  door  of  any  demised  messuage,  or  in  case  such 
action  in  ejectment  shall  not  be  for  the  recovery  of 
any  messuage,  then  upon  some  notorious  place  of  the 
lands,  tenements  or  hereditaments  comprised  in  such 
writ  in  ejectment,  and  such  affixing  shall  be  deemed 
legal  service  thereof,  which  service  or  affixing  such 
writ  in  ejectment  shall  stand  in  the  place  and  stead  of 
a  demand  and  re-entry  ;  and  in  case  of  judgment 
against  the  defendant  for  non-appearance,  if  it  shall 
be  made  appear  to  the  court  where  the  said  action  is 
depending,  by  affidavit^  or  be  proved  upon  the  trial  in 
case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  said  writ  was  served,*  and  that  no 


*  In  proceeding  under  this  ieclion.  it  would  seem  well  to  be  able  to 
prove  that  the  huf-year's  rent  was  due  before  the  writ  was  *'tued  out** 
{Doe  d.  Gretton  v.  Soe,  4  C.  B.  576). 
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sufficient  distress  was  to  be  found  on  the  demised 
premises  coantervailing  the  arrears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every 
such  case  the  lessor  shall  recover  judgment  and  exe- 
cation  in  the  same  manner  as  if  the  rent  in  arrear 
had  been  l^all  j  demanded,  and  a  re-entry  made  ;  and  Foreclosure 
in  case  the  lessee  or  his  assignee,   or  other  person  zlmtll^jrom 
dahmng  or  deriving  under  the  said  lease,  shall  permit  ^^cution, 
and  suffer  judgment  to  be  had  and  recovered  on  such 
trial   in   ejectment,   and   execution   to   be  executed 
thereon,  without  paying  the  rent  and  arrears,  together 
wiih  ftdl  costs,  and  without  proceeding  for  relief  in 
•  equity  within  six  months  after  such  execution  exe- 
cuted,  then  and  in   such   case  the  said  lessee,  his 
assignee,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed 
fi"om  all  relief  or  remedy  in  law  or  equity,  other  than 
by  bringing  error  for  reversal  of  such  judgment,  in 
case  the  same  shall  be  erroneous,  and  the  said  landlord 
or  lessor  shall  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease  ;  and  if  on  such 
ejectment  a  verdict  shall  pass  for  the  defendant,  or 
Ae  claimant  shall  be  nonsuited  therein,  then  in  every 
such  case  such  defendant  shall  have  and  recover  his 
costs ;  provided  that  nothing  herein  contained  shall  Sapinff  in 
extend  to  bar  the  right  of  any  mortgagee  of  such  lease,  "Jj^^^pw*. 
or  any  part  thereof,  who  shall  not  be  in  possession,  so 
as  such  mortgagee  shall  and  do,  within  six  months 
after  such  judgment  obtained  and  execution  executed, 
pay  dl  rent  in  arrear,  and  all  costs  and  damages  sus- 
tained by  such  lessor  or  person  entitled  to  the  re- 
mainder or  reversion  as  aforesaid,  and  perform  all  the 
covenants  and  agreements  which,  on   the  part  and 
behalf  of  the  first  lessee,  are  and  ought  to  be  per- 
formed. 

This  section  is  a  re-enactment  of  4  Geo.  2,  c.  28,  s.  2,  the  cases  /„  tekat  ctuet 
decided  apon  which  are  collected  in  1  Wms.  Saund.  787  a.  thu  tection 

The  provisions  of  this  section  apply  to  those  cases  only  where  **PPi**'' 
the  right  to  enter  is  absolute  (not  quousque)^  and  where  the  lease 
opon  such  re-entry  is  forfeited  (Doe  d.  Darke  v.  Bowditch,  8  Q.  B. 
973).  By  the  22  &  23  Vict.  c.  35,  s.  3,  the  assii^nee  of  part  of 
the  reversion,  where  the  rent  has  been  apportioned,  has,  in  respect 
of  such  apportioned  rent,  the  same  benefit  of  a  condition  for  re- 
entry for  non-payment  of  that  rent,  as  if  the  apportioned  rent 
bad  been  specifically  reserved  upon  the  original  lease,  as  incident 
to  his  part  o(  the  reversion. 

The  right  of  re-entry  (under  the  statute)  is  not  necessarily 
viiTed  by  taking,  before  the  time  limited  for  payment  to  save  the 
forfeiture,  an  insufficient  distress  for  the  rent,  even  though  the 
lessor  continue  in  possession  under  the  distress  after  the  time  so 
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Demand  of 
rent  un- 
necessary. 


No  snjgieieni 
distress. 


limited  {Doe  d.  Tofflor  ▼.  Johfum^  1  Stark.  411) ;  but  a  rigfat  of 
entry  for  forfeiture  may  be  waived  by  bringiug  an  action  for  rent 
accrued  due  subsequent  to  the  forfeiture  ( Dendjf  ▼.  Nickoll^  4  C  B.« 
N.  S.  376).  A  demand  of  rent  is  not  necessarily  a  waiver  (  Blgih 
r.Dennetf  18  C  B.  178). 

It  roust  clearly  appear  that  the  landlord  had  a  power  to  re- 
enter in  respect  of  the  non-pavmentof  half  a  year's  rent  remaining 
actually  due  {Cotetworth  v.  ^okes,  10  C.  B.,  N.  S.  103 ;  L.  J.  30, 
C.  P.  220;  at  the  time  of  issuing  the  writ  {Doe  d.  Dixon  v.  Boe, 
7  C.  B.  134). 

No  demand  of  rent  is  necessary,  as  at  common  law,  even  if  the 
proviso  for  re-entry  is  expressed  to  be  in  case  of  the  rent  in 
arrear  being  lawfully  demanded  {Doe  ^.Alexander,  2  M.&  S.  525)* 
It  may  be  otherwise  if  there  is  an  express  covenant  not  to  enter 
without  demand  {Doe  v.  JViUon,  5  B.  &  A.  385),  and  where  the 
condition  was,  that  on  payment  of  half  a  year's  rent  the  landlord 
might  re-enter  for  the  same  till  it  were  fully  satisfied  ^  it  was  held 
that  he  could  not  proceed  under  the  4  Geo.  2,  c.  28  {Doe  d.  Darke 
V.  Bowditchf  ubi  supra). 

The  service  of  the  writ  may  be  a  sufficient  demand  of  the  rent 
to  satisfy  the  statute.  The  writ  must  be  dated  after  the  last  day 
when  the  rent  ought  to  be  paid  {Doev,  Shawcross,  3  B.  &  C.  754) ; 
and  it  is  essential  to  prove  the  date,  and  the  fact  of  the  service  of 
the  writ  {Doe  d.  Gooch  v.  Knowles,  1  D.  &  L.  198),  in  order  to  show 
that  half  a  year's  rent  was  due  before  {per  Bailey,  J.  in  Doe  v. 
Shawcross,  ubi  supra). 

The  action  can  only  be  sustained  in  case  there  is  no  sufficient 
distress  on  the  premises,  and  the  insufficiency  of  the  distress 
must  be  clearly  established  {Doe  d.  Forster  v.  Windlass,  7  T.  R. 
117) ;  every  part  of  the  premises  must  be  searched  ( il^^i  v.  King, 
2  B.  &  B.  514;  see  also  Price  v.  Worwood^^H,  &  N.  512).  If 
a  broker  going  to  distrain,  by  using  reasonable  diligence  would 
not  find  sufficient  to  distrain,  this  will  constitute  an  insufficiency 
within  the  section  {Doe  d.  Haverson  v.  Franks,  2  C.  &  K.  678). 
So  if  the  tenant,  by  locking  up  the  premises,  prevents  the  goods 
from  being  found,  that  is,  *'  got  at,"  to  distrain  ( Doe  v.  Dysom, 
M.  &  M.  77:  Doe  v.  Cox,  5  D.  &  L.  272;  Romily  v.  Fyertfi, 
4  W.  R.  26,  Ex.).  Proof  that  no  sufficient  distress  was  found 
on  the  premises  on  any  one  day  after  the  time  limited  for  pay- 
ment of  the  rent,  to  save  the  forfeiture,  is  prima-facie  evidence, 
and  is  sufficient  to  bring  the  case  within  the  statute,  unless  the 
defendant  shows  that  there  was  a  sufficient  distress  {Doe  v.  Fuehau, 
15  East,  286). 

It  would  seem  that  the  goods  of  a  person  who  is  in  charge  of 
part  of  the  property  on  behalf  of  the  plaintiff,  need  not  be  taken 
into  account  as  distrainable  in  proceedings  under  this  section 
(  Wheeler  v.  Stevenson,  6  H.  &  N.  156 ;  L.  J.  30,  Ex.  46). 

The  intention  of  this  section,  as  was  that  of  4  Geo.  2,  c.  28, 
8.  2,  is  to  relieve  the  landlord  from  the  inconvenience  of  con- 
tinuing liable  to  an  uncertainty  of  possession ;  it  being  in  the 
power  of  the  tenant  to  offer  him  a  compensation  at  any  time,  in 
order  to  found  an  application  for  relief  against  the  forfeiture  in  a 
Court  of  Equity ;  and  to  confine  the  tenant  to  six  calendar  months 
after  execution  executed  for  his  doing  this  {DoeY.  Lewis,  1  Burr. 
619).  This  section  prescribes  the  mode  of  proceeding  in  two 
cases,  viz. :  Istly,  in  the  case  of  judgment  against  the  defendant 
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Sir  noo-mppearance ;  2nd]y,  in  the  case  of  the  acdon  coming  on 
fiKtriaL 

1.  In  the  case  of  judgment  by  de&ult,  an  affidavit  must  be  Proof  in  eato 
Bade  that  half  a  year's  rent  was  due  at  the  time  when  {Cotet'  ofjudoment 
wtrtk  T.  Sgtokes,  ubi  smpra)  the  writ  was  served  {quart  sued  out,  **  ^v"«''. 
mde  irfrtt) ;  that  no  sufficient  distress  was  to  be  found  upon  the 
premises  countervailing  the  arrears  then  due ;  and  that  the  lessor 
(daimant)  had  power  to  re-enter. 

Great  precision  was  formerly  required  in  the  affidavit  as  to 
l^f  a  jftar's  rent  (and  not  more)  being  due;  upon  the  ground 
that  a  landlord  has  no  right  to  lie  by  for  a  length  of  time  (for 
instance,  a  whole  year),  and  then  seek  thus  to  render  the  provi- 
aons  of  the  section  available  ( Doe  d.  Powell  v.  Roe,  9  Dowl.  548, 
per  Coleridge,  J. ;  but  see  Doe  d.  Gretton  v.  Roe,  4  C.  B.  576 ;  and 
Omt  ▼.  Jordan,  8  Exch.  149). 

It  would  seem,  also,  from  the  qwere  to  Doe  d.  Gretton  ▼.  Roe, 
•U  empra,  that  it  would  be  better  that  the  affidavit  should  state 
the  rent  to  be  due  before  the  writ  was  sued  out. 

Where  judgment  has  been  obtained  upon  an  affidavit,  which 
die  claimant  is  apprehensive  may  be  held  to  be  defective,  the 
court  will  allow  the  judgment  to  be  superseded,  and  another 
judgment  to  be  signed,  on  an  amended  affidavit  {Doe  d.  Gretton 
V.  Roe,  ubi  supra). 

The  motion  for  judgment,  where  the  defendant  does  not  appear, 
is  absolute  in  the  first  instance  (Cross  v.  Jordan,  ubi  supra  ;  and 
Teuens  ▼.  Keen,  2  C.  B.,  N.  S.  384). 

If  there  is  a  sufficient  distress  on  the  premises,  the  statute  does 
Aot  apply ;  and  the  lessor  must  proceed  at  common  law,  as  before 
the  statute  {Doe  d.  Porster  v.  Windlass,  ubi  supra),  and  subject 
htmaelf  to  all  the  risks  and  inconveniences  of  so  proceeding 
(Adams,  Eject.  121 ;  and  1  Wms.  Saunders,  281  b,  et  seq,) 

2.  Tn  the  case  of  the  action  coming  on  for  trial,  the  claimant,  Proof  whers 
is  order  to  recover,  must  prove  that,  which   he  must,  in  the  the  defendant 
ase  of  judgment  by  default,  state  in  the  affidavit  {Doe  v.  Lewis,  8^**  '^  '"*<»'• 
yAii  smpra). 

Where  a  landlord  or  lessor  proceeds  for  the  recovery  of  a  dwell- 
ing-house and  other  premises  demised  by  one  lease,  if  the  dwell- 
ing-house is  unoccupied,  and  the  rest  of  the  premises  is  in  the 
occupation  of  a  tenant,  service  of  the  writ  of  ejectment  may  be 
efficcted  by  personally  serving  the  tenant  with  a  copy,  and  affixing 
another  on  the  front  door  of  the  house  ( CUnton,  Lord,  v.  Wales, 
2  Jut.,  N.  S.  1096,  Ex.) 

See  now  the  prorisions  for  relief  of  tenants  against  forfeiture,  c.  L,P  A 
C.  L.  P.  A.  1860,  ss.  1—11,  post,  I860.' 

211.  In  case  the  said  lessee,  his  assignee  or  other  Let»eepro. 
person  claiming  any  right,  title  or  interest,  in  law  or  eqSty  n5  to 
equity,  of,  in,  or  to  the  said  lease,  shall,  within  the  i»^«  injuno- 
time  aforesaid,   proceed   for  relief  in  any  court  of  without  pay- 
equity,  such  person  shall  not  have  or  continue  any  JJfJ**^'jf^"* 
isjunction  against  the  proceedings  at  law  on  such 
ejectoieot,  unless  he  does  or  shall,  within  forty  days 
next  a/ler  a  fiill  and  perfect  answer  shall  be  made  by 
Had  ciaimant  in  such  ejectment,  bring  into  court,  and 

h5 
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lodge  with  the  proper  officer,  such  sum  and  Bums   of 
money  as  the  lessor  or  landlord  shall  in  his  anffivrc^ 
swear  to  be  due  and  in  arrear  over  and  above  all  just 
allowances,  and  also  the  costs  taxed  in  the  said  sui^ 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be 
paid  out  to  the  lessor  or  landlord  on  good  security, 
subject  to  the  decree  of  the  court  ;  and  in  case  sach 
proceedings  for  relief  in  equity  shall  be  taken  within 
the  time  aforesaid,  and  after  execution  is  executed, 
the  lessor  or  landlord  shall  be  accountable  only  for  so 
much  and  no  more  as  he  shall  really  and  bona  Jide^ 
without  fraud,  deceit,  or  wilful  neglect,  make  of  the 
demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  thereof;  and  if  what  shall  be  so 
made  by  the  lessor  or  landlord  happen  to  be  less  than 
the  rent  reserved  on  the  said   lease,  then  the   said 
lessee  or  his  assignee,  before  he  shall  be  restored  to 
his  possession,  shall  pay  such  lessor  or  landlord  what 
the  money  so  by  him  made  feU  short  of  the  reserved 
rent  for  the  time  such  lessor  or  landlord  held  the  said 
lands. 

See  as  to  relief  formerly  afforded  by  the  Court  of  Chancery, 
Peachy  v.  Duke  qf  Somerut,  and  notes  thereto,  in  Tudor's  Leading 
Cases  in  Equity  (1st  edition),  vol.  2,  p.  774,  et  seg. 

Tenant  pay-  212.  If  the  tenant  or  his  assignee  do  or  shall,  at  any 
wUh*coiiu*  liroe  before  the  trial  in  such  ejectment,  pay  or  tender 
proceedings  to  the  Icssor  or  landlord,  his  executors  or  administra- 
tors, or  his  or  their  attorney  in  that  cause,  or  pay  into 
the  court  where  the  same  cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in 
such  case  all  further  proceedings  on  the  said  ejectment 
shall  cease  and  be  discontinued  ;  and  if  such  lessee, 
his  executors,  administrators  or  assigns,  shall,  upon 
such  proceedings  as  aforesaid,  be  relieved  in  equity, 
he  and  they  shall  have,  hold  and  enjoy  the  demised 
lands,  according  to  the  lease  thereof  made,  widiout 
any  new  lease. 

A  sub-lessee  is  an  assignee  within  this  section,  and  may  apply 
for  a  suy  of  proceedings  {Doe  d.  fVyatt  v.  Byron,  1  C  B.  623); 
so  may  a  mortgagee  {Doe  d.  Whitfield  v.  Roet  3  Taunt.  402). 

The  application  to  stay  proceedings  must,  under  this  section, 
have  been  made  before  trial  {Doe  d.  Wett  v.  Davitt  7  East,  863 ; 
but  see  now  C.  L.  P.  A.  1860,  s.  1,  pott).  Relief  wiU  be  grmnted 
before  the  action  is  actually  commenced  (  Goodrigkt  v.  Wight,  2 
Bla.  476  ;  Doe  d.  Fortter  v.  Windlass,  7  T.  R.  117). 
?**'w'  *«  Upon  making  application  under  this  section,  the  rent  should  be 
beeaicuiaied.  calculated  to  the  last  rent  day,  and  not  to  the  day  of  computing 
{Doe  d.  Harcourt  v.  Roe,  4  Taunt.  888).  The  court  had  no  power 
to  stay  proceedings  in  an  ^ectment  brought  for  a  forfeiture  for 
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^iQclies  other  than  for  non-payment  of  rent  (Doe  d.  Mayliew 
f^ffry,  10  A.  &  C  71). 
Bat  see  now  C.  L*.  P.  A.  1860,  as.  1 — 11,  pott. 


c.  L.  p.  A, 

I860. 


2l3w   Wliere  the  term  or  intereet  of  any  tenant  now  Ejectment 
(t  hereafter  holding  under  a  lease  or  agreement  in  Jjain«t\*e? 
writing  any  lands,  tenements  or  hereditaments  for  any  nant  holding 
term  or  ntunber  of  years  certain,  or  from  year  to  year,  pKuion^/** 
shall  have  expired  or  been  determined  either  by  the  !®"°,^^ 
landl<»^  or  tenant  by  regular  notice  to  quit,  and  such  of  notice  to 
tenant,  or  any  one  holding  or  claiming  by  or  under  ^^*- 
him,  shall  refuse  to  deliver  up  possession  accordingly, 
after  la^wial  demand  in  writing  made  and  si^ed  by 
the  landlord  or  his  agent,  and  served  personally  upon 
or  left  at  the  dwelling-house  or  usual  place  of  abode 
of  such  tenant  or  person,  and  the  landlord  shall  there- 
upon proceed  by  action  of  ejectment  for  the  recovery 
of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of 
the  writ   in  ejectment,  to  address  a  notice  to  such 
tenant  or  person  requiring  him  to  find  such  bail,  if 
ordered  by  the  court  or  a  judge,  and  for  such  purposes 
as  are  hereinafter  next  specified  ;  and  upon  the  ap-  Rule  or  sum- 
pesrance  of  the  party  on  an  affidavit  of  service  of  the  Snant'to^*** 
writ  and  notice,  it  shall  be  lawful  for  the  landlord  givebaiu 
producing  the  lease  or  agreement,  or  some  counter- 
part or  duplicate  thereof,  and  proving  the  execution 
of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease 
or  agreement,  and  that  the  interest  of  the  tenant  has 
expired,  or  been  determined  by  regular  notice  to  quit, 
as  the  case  may  be,  and  that  possession  has  been  law- 
fully demanded  in  manner  aforesaid,  to  move  the  court 
or  apply  by  summons  to  a  judge  at  chambers  for  a 
role  or  sanmions  for  such  tenant  or  person  to  show 
eaoee,  within  a  time  to  be  fixed  by  the  court  or  judge 
on  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  re- 
cognizance by  himself  and  two  sufficient  sureties  in  a 
reasonable  sum   conditioned   to  pay  the  costs  and 
damages  which  shall  be  recovered  by  the  claimants  in 
the  action  ;  and  it  shall  be  lawful  for  the  court  or  on  nUe  or 
judge  upon    cause  shown,  or  upon  affidavit  of  the  JSJJJJJT'if 
service  of  the  rule  or  summons  in  case  no  cause  shall  tenant  nhaii 
be  shown,  to  make  the  same  absolute  in  the  whole  or  jUdgment""' 
in  part,  and  to  order  such  tenant  or  person,  within  a  shaii  be  for 
time  to  be  fixed,  upon  a  consideration  of  all  the  cir-  '***  landlord. 
comstances,  to  find  such  bail,  with  such  conditions 
sod  in  such  manner  as  shall  be  specified  in  the  said 
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rule  or  sammons,  or  such  part  of  the  same  so  made 
absolute ;  and  in  case  the  party  shall  neglect  or  refrise 
so  to  do,  and  shall  laj  no  ground  to  induce  the  court 
or  judge  to  enlarge  the  time  for  obeying  the  same, 
then  the  lessor  or  landlord  filing  an  affidavit  that  sucli 
rule  or  order  has  been  made  and  served  and  not  com- 
plied with  shall  be  at  liberty  to  sign  judgment  for  re- 
covery of  possession  and  costs  of  suit  in  the  form 
contained  in  the  Schedule  (A.)  to  this  act  annexed, 
marked  No.  21,  or  to  the  like  efi^t. 

This  and  Uie  following  sections  re-enact  1  Geo.  4,  c.  87. 
Jn  what  caau       The  words  *'  under  a  Tease  or  agreement  in  writing  *'  apply  to 
this  Mection      ^e  whole  sentence,  and  are  not  confined  to  the  case  of  a  tenjint 
applies.  holding  for  a  "  term  or  number  of  years  certain  "  {Doe  d.  Brad- 

ford V.  Roey  5  B.  &  A.  770).  A  letting  by  parol,  therefore,  will 
not  suffice  {Doe  d.  Stepney  v.  Thrustout,  M'Cle.  &  Y.  492);  but 
an  agreement  in  writing  to  hold  apartments  for  three  mouths  hat 
been  held  to  be  within  this  section  {Doe  d.  PhilUpe  v.  Roe,  6  B,Sl 
A.  766).  A  holding  from  quarter  to  quarter,  with  an  agreentent  to 
quit  on  three  months'  notice,  is  not  a  holding  for  a  term,  or  num- 
ber of  years  certain  {Doe  d.  Carter  v.  Roe,  2  Dowl.  N.  S.  449); 
nor  is  a  tenancy  for  a  term  of  years  "  should  J.,  B.  and  C  so  long 
live"  {Doe  d.  Pemberton  v.  Roe,  7  B.  &  C.  2). 

Term  must  The  term  must  have  expired  or  been  determined  by  regular 

or'bem^Si^  notice  to  quit ;  therefore,  a  tenant  who  has  surrendered  his  tmn, 
iermined,  bu^  refuses  to  ^uit  the  premises,  cannot  be  proceeded  against 
under  this  secUon  {Doe  d.  Tmdal  v.  Roe,  2  B.  &  Ad.  922);  nor 
can  a  tenant  who  has  determined  his  interest,  by  notice  to  quit, 
and  holds  over  {Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540) ;  nor 
a  tenant  who  has  been  permitted  to  hold  over  for  more  than 
a  year  after  his  interest  had  expired ;  a  tenancy  from  year  to 
year  having  been  thereby  created  {Doe  d.  Thomas  v.  Fieid,  2 
Dowl.  542). 

The  statute  only  applies  to  terms  that  have  come  to  a  natural 
end,  or  been  extinguished  by  regular  notice  ( Doe  d.  Tindal  v.  Roe, 
ubi  supra).  It  does  not  apply  where  a  right  of  entry  is  claimed 
for  nou- performance  of  covenants  {Doe  d.  Cundley  v.  Sharpley,  15 
M.  &  W.  558);  nor  where  the  title  to  the  premises  is  in  dispute 
{Doe  d.  Saunders  v.  Roe,  1  Dowl.  4). 

A  tenant  may  avail  himself  of  the  statute  against  his  under, 
tenant  {Doe  d.  Watts  v.  Roe,  5  Dowl.  513);  and  a  tenant  in  com- 
mon may  take  advantage  of  it  {Doe  v.  Rotherham,  6  Dowl.  690). 

Demand  of  The  demand  of  possession  must  be  in  writing. 

poMsfisHon, 

Service  of  It  must  be  served  personally,  or  left  at  the  dwelling-house  or 

demand,  usual  abode  of  the  tenant.  Where  the  tenant  had  gone  to  A  merica, 

service  of  the  demand,  by  leaving  the  demand  on  the  premises 
(the  tenant's  wife,  who  was  in  possession,  having  refused  to  take 
it),  was  held  only  sufficient  to  entitle  the  landlord  to  a  rule  nisi  to 
show  cause  why  the  service  should  not  be  deemed  good  service 
{Doe  d.  Selgood  v.  Roe,  1  W.  W.  &  Har.  206). 

Proceedings         If  the  tenant  refuses  to  deliver  up  possession,  according  to  the 
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deannd,  the  landloTd  may  then  sue  out  a  writ  of  ejectment,  and  *"^' '*'' 
It  the  foot  of  it  address  a  notice  to  the  tenant  requiring  him  to  *^ 
fsd  bail,  if  ordered  by  the  court,  or  a  judge,  in  the  terms  of  the 


The  nodoe  should  be  sifrned  by  the  landlord,  or  his  agent  (Jnon.  NotU$  tf  boil 
1  D.  &  R.  436 ;  Ihed.  Beard  v.  Roe,  1  M.  &  W.  800) ;  but  no  ^^^'^ 
affidavit  of  the  fiict  of  the  agency,  if  it  is  signed  by  an  agent,  is  9"»'m. 
necessaiy  {Doe  d.  GeUart,  I  W.  W.  &  Har.  346) ;  the  writ  and 
Dotke  are  to  be  serred  as  an  ordinary  writ  of  ejectment  (s.  170,  n., 
wUe), 

if  die  tenant  does  not  appear  to  the  writ,  there  may  be  judg- 
ment agunst  him  as  above  provided. 

If  the  tenant  enters  an  appearance,  the  landlord  may  either  AppUeation 
more  the  court,  or  take  out  a  summons  at  chambers,  calling  upon  ^^'^/^^f  ^ 
the  tenant  to  show  cause,  &c.  in  the  terms  of  the  section.    The  ^^^ 
application,  either  to  the  court  or  to  a  judge  at  charoberSy  must 
be  founded  on — 

1.  An  affidavit  of  service  of  the  writ  and  notice. 

2.  Production  of  the  lease  or  agreement,  or  a  counterpart  or 
duplicate,  properly  stamped  {Doe  d.  Caulfield  v.  Roe,  3  Bing. 
K.  C  329 ;  Doe  d.  Holden  v.  Rtuhworth,  4  M.  &  W.  74),  accom- 
panied by  an  affidavit  of  the  due  execution  thereof.  This  affida- 
vit need  not  be  made  by  the  attesting  witness  {Doe  d.  Gowland  v. 
Bee,  6  DowL  35 ;  and  see  now  C.  L.  P.  A.  1854,  s.  26). 

3.  An  affidavit,  stating  that  the  premises  have  been  actually  Whai  the 
ei^yed  under  the  lease  or  agreement  produced,  and  specially  ^ifidavit 
referring  to  such   lease,  agreement,  counterpart  or  duplicate,  **'^"""' 
which  ought  to  be  annexed  to  the  affidavit  (Dm  d.  Foucan  v.  Roe, 

S  L.  M.  &  P.  822);  and  showing  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  a  regular  notice  to  quit  ( Doe 
d.  Topping  V.  Boast j  7  Dowl.  487) ;  and  that  possession  has  been 
lawfully  demanded  in  the  manner  prescribed  by  this  section.  The 
affidavit  should  also  state  the  annual  value  of  the  property,  so  as 
to  enable  the  court  to  fix  the  amount  for  which  security  (if 
ordered)  is  to  be  given. 

The  rule  nisi,  or  summons,  may  require  that  the  claimant  shall  Judgment, 
be  at  liberty  to  sign  judgment,  if  the  defendant  does  not  give 
security  within  the  time  limited  (Doe  v.  Roe,  2  Dowl.  180). 

A  retaking  of  the  premises  by  the  defendant  may  be  shown  for 
cause  against  the  rule  or  summons  (/2oe  d.  Durant  v.  Doe,  6  Bing. 
574).  If  no  cause  is  shown  against  the  rule  or  summons,  then 
OD  the  usual  affidavit  of  service,  the  rule  will  be  made  absolute, 
or  an  order  upon  the  summons  will  be  made  at  chambers. 

The  rule  or  order  should  be  duly  served  ,*  and,  if  disobeyed, 
the  plaintiff,  upon  filing  affidavits  verifying  the  order,  and 
showing  service  and  default,  will  be  at  liberty  to  sign  judgmeuL 

In  cases  under  this  section,  the  court  will  only  give  a  reasonable  Costs. 
sum  for  the  costs,  and  nothing  for  mesne  profits  {Doe  d.  Sampson 
V.  Roe,  6  Moore,  54),  or  for  damages  alleged  to  have  been  caused 
to  the  value  of  the  premises  for  the  purposes  of  trade  {Doe  d. 
Marks  v.  Roe,6D,&  L.  87). 
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If  bail  is  ordered,  the  time  within  which  the  recognizaoce  is 
to  be  entered  into  should  be  fixed  by  the  rule  absolute,  or  order 
at  chambers  {Dt  d.  JngUsea  t.  Brown,  2  D.  &  R.  688). 

Bail  is  put  in,  in  the  ordinary  way,  and  the  tenant  should  join 
(but  see  s.  151,  and  note,  suftra).  The  recognizance  is  ordin&riljr 
to  the  extent  of  a  year's  value  of  the  premises,  and  a  reasonable 
sum  for  costs  to  be  computed  by  the  master  {Doe  d.  Levi  v.  Aoe, 
6  C.  B.  276). 

214.  Wherever  it  shall  appear  on  the  trial  of  any 
ejectment,  at  the  suit  of  a  landlord  against  a  tenant, 
that  such  tenant  or  his  attorney  hath  been  served 
with  due  notice  of  trial,  the  judge  before  whom  such 
cause  shall  come  on  to  be  tried  shall,  whether    the 
defendant  shall  appear  upon  such  trial  or  not,  permit 
the  claimant  on  the  trial,  after  proof  of  his  right  to 
recover  possession  of  the  whole  or  of  any  part  of  the 
premises  mentioned  in  the  writ  in  ejectment,  to  go 
into  evidence  of  the  mesne  profits  thereof  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration 
or  determination  of  the  tenant's  interest  in  the  same 
down  to  the  time  of  the  verdict  given  in  the  cause, 
or  to  some  preceding  day  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial  finding  for  the 
claimant  shall  in  such  case  give  their  verdict  upon 
the  whole  matter,  both  as  to  the  recovery  of  the  whole 
or  any  part  of  the  premises,  and  abo  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne  profits ;  and 
in  such  case  the  landlord  shall  have  judgment  within 
the   time   hereinbefore   provided,   not   only   for    the 
recovery  of  possession   and  costs,  but  also   for   the 
mesne  profits  found  by  the  jury :  provided  always, 
that  nothing  hereinbefore  contained  shall  be  construed 
to  bar  any  such  landlord  from  bringing  any  action  for 
the  mesne  profits  which  shall  accrue  from  the  verdict, 
or  the  day  so  specified  therein,  down  to  the  day  of  the 
deliveiy  of  possession  of  the  premises  recovered  in  the 
ejectment. 

Damages  may  be  recovered  under  this  section  for  mesne  profits 
down  to  the  day  of  trial,  though  no  notice  of  trial  is  proved  (if 
the  defendant  appears  at  the  trial),  and  although  no  notice  of 
claim  of  mesne  profits  has  been  given  (Doe  d.  Thompson  r, 
Hodgson,  12  A.  &  £.  135 ;  Smith  v.  Felt,  9  Exch.  307);  but  strict 
proof  of  title  is  required :  and,  therefore,  where  the  defendant 
does  not  appear,  it  may  sometimes  be  prudent  not  to  proceed  for 
the  mesne  profits,  which  may  be  recovered  in  a  subsequent  action 
(s.  218.  post)f  wherein  the  plaintifi^s  title  will  be  protected  by 
estoppel  through  the  judgment  in  ejectment. 

As  to  judgment,  see  s.  185,  ante. 


On  trials  215.  In  all  cases  in  which  such  security  shall  have 
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be&i  giren  as  afckresaid,  if  upon  the  trial  a  verdict  after  bau 
£hali  pass  for  the  claimant,  unless  it  shall  appear  to  Ihan^not^staj 
the  judge  before  whom  the  same  shall  have  been  had  J{»«  ««cu- 
that  the  finding  of  the  jury  was  contrary  to  the  evi-  byooumit 
dence,  co*  that  the  daniages  given  were  excessive,  Sq^Im  lecu* 
such  judge  shall  not,  except  bj  consent,  make  any  rity. 
order  to  stay  judgment  or  execution,  except  on  condi- 
tion that  within  four  days  from  the  day  of  the  trial 
the  defendant  shall  actually  find  security,  by  the  re- 
cognizance of  himself  and  two  sufficient  sureties,  in 
such  reasonable  sum  as  the  judge  shall  direct,  condi- 
tioned not  to  commit  any  waste,  or  act  in  the  nature 
of  waste,  or  other  wilful  damage,  and  not  to  sell  or 
carry  off  any  standing  crops,  hay,  straw  or  manure 
produced  or  made  (if  any)  upon  the  premises,  and 
which  noay  happen  to  be  thereupon,  from  the  day  on 
which  the  verdict  shall  have  been  given  to  the  day  on 
which  execution  shall  finally  be  made  upon  the  judg- 
ment, or  the  same  be  set  aside,  as  the  case  may  be : 
provided   always,  that    the   recognizance  last  above  Bau  in  error 
mentioned  shall  immediately  stand  discharged   and  luch'^'tl?^ 
be  of  no  effect,  in  case  proceedings  in  error  shall  be  ^' 
brought   upon  such  judgment,  and  the  plaintiff*  in 
error  shall  become  bound  in  the  manner  hereinbefore 
provided. 

The  defendant  must  give  two  additional  sureties  on  bringing 
eiTor,  although  he  has  before  given  two  sureties  in  the  action 
{Dot  d.  Dmrant  v.  Mowe,  1  Dowl.  203). 

216.  All  recognizances  and  securities  entered  into  Recogni- 
as  last  aforesaid  may  and  shall  be  taken  respectively  Sken'aST  *** 
in  such  manner  and  by  and  before  such  persons  as  are  o'^er  recog- 
provided  and  authorized  in  respect  of  recognizances  baiir«:tion| 
of  bail  upon  actions  and  suits  depending  in  the  court  »°  J^ 
in  which  any  such  action  of  ejectment  shall  have  been 
commenced ;  and  the  officer  of  the  same  court  with 
whom  recognizances  of  bail  are  filed  shall  file  such 
recognizances  and  securities,  for  which  respectively 
the  sum  of  two  shilliugs  and  sixpence,  and  no  more, 
diall  be  paid  ;  but  no  action  or  other  proceeding  shall 
be  commenced  upon  any  such  recognizance  or  security 
after  the  expiration  of  six  months  from  the  time  when 
possession  of  the  premises  or  any  part  thereof  shall 
actually  have  been  delivered  to  the  landlord. 

217.  In  all   actions  of  ejectment  hereafter  to  be  Landlord  to 
brought  in  any  of  her  Majesty's  courts   at   West-  ISIiionS?*" 
minster  by  any  landlord  against  his  tenant,  or  against  ^^^  *«• 
any  person  claiming  through  or  under  such  tenant^  ofwruui^ 

ejectment. 
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for  the  recoyery  of  anj  lands  or  hereditaments  in  any 
county,  except  London  or  Middlesex,  where  the  te« 
nancy  shall  expire,  or  the  right  of  entry  into  or  upon 
such  lands  or  hereditaments  shall  accrue  to  such  limd- 
lord,  in  or  after  Hilary  or  Trinity  terms  respectively, 
it  shall  he  lawful  for  ihe  claimant  in  any  such  action, 
at  any  time  within  ten  days  after  such  tenancy  shall 
expire,  or  right  of  entry  accrue  as  aforesaid,  to  serve 
a  writ  in  ejectment  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  13, 
except  that  it  shall  command  the  persons  to  whom  it 
is  directed  to  appear  within  ten  days  after  service 
thereof  in  the  court  in  which  such  action  may  be 
brought ;  and  the  like  proceedings  shall  be  thereupon 
had  as  hereinbefore  provided,  save  that  it  shall  be 
sufficient  to  give  at  least  six  clear  days'  notice  of  trial 
to  the  defendant  before  the  commission  day  of  the 
assizes  at  which  such  ejectment  is  intended  to  be 
tried  ;  and  any  defendant  in  such  action  may,  at  any 
time  before  the  trial  thereof,  apply  to  a  judge  by  sum- 
mons to  stay  or  set  aside  the  proceedings,  or  to 
postpone  the  trial  until  the  next  assizes  ;  and  it  shall 
be  lawful  for  the  judge,  in  his  discretion,  to  make 
such  order  in  the  said  cause  as  to  him  shall  seem 
expedient. 

Inwhai  This  is  a  re-enactment  of  the  11  Geo.  4  &  1  Will.  4,  c  70, 

*••«••  8. 86,  which  applied  only  where  the  right  of  entry  accrued  dmring 

or  immediately  c^fter  an  issuable  term,  and  not  where  an  assize 
intervened  between  an  issuable  term  and  the  right  of  entry 
{Doe  d.  Milner  ▼.  Roe,  2  L.  M.  &  P.  578).  The  former  statute 
did  not,  nor  does  this  section,  apply  to  cases  where  the  premises 
are  situate  in  Middlesex  (Doe  d.  Norrie  y.  Aoe,  1  Dowl.  547),  nor 
in  London. 
Form  of  This  writ  is  in  the  usual  form  of  writs  of  ejectment,  except 

^'>^'  that  the  time  for  appearance  is  ten  days.    The  subsequent  pro- 

ccedings  are  the  same  as  in  other  actions  of  ejectment,  except 
as  to  the  length  of  the  notice  of  trial,  which  is  specially  limited 
above.  In  case  of  non-appearance,  judgment  may  be  signed; 
and  the  affidavit  of  service  should  state  when  the  tenancy  expired 
or  right  of  entry  accrued,  in  order  that  it  may  appear  that  the 
proceedings  are  in  accordance  with  this  section. 

If  the  defendant  appears  at  the  trial,  he  waives  bin  right  to  six 
days*  notice  of  trial  {Doe  d.  AtUrohue  v.  Jepson,  3  B.  &  Ad.  402). 
At  Nisi  Prius,  it  cannot  be  objected  that  the  action  was  not 
commenced  within  ten  days  after  the  right  of  entry  acciued,  this 
being  only  an  irregularity  ( /)oe  d.  Rankin  v.  BrindUyy  4  B.  &  Ad. 
84). 

SaviDgof  218.  Nothing  herein  contained  shall  he  construed  to 

mm  rem     prejudice  or  affect  any  other  right  of  action  or  remedy 

which  landlords  may  possess  in  any  of  the  cases  here- 
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iDbefore  proTided  for,  otherwise  than  hereinbefore  ex- 
pressJj  enacted. 

See  s.  221,  po»l, 

219.  Where  an  action  of  ejectment  shall  be  brought  in  ejectment 
bj  any  mortgagee,  his  heirs,  executors,  administrators  gj^^  xht 
or  assignees,  for  the  recovery  of  the  possession  of  any  "•JS'^'h 
mortgaged  lands,  tenements  or  hereditaments,  and  no  ^cipafin- 
snit  shall  be  then  depending  in  any  of  her  Majesty's  J.^'JJJ*  "** 
eonrta  of  equity  in  that  part  of  Great  Britain  called  coun  •haii 
England,  for  or  touching  the  foreclosing  or  redeeming  Jjif  JJuSii 
of  such  mortgaged  lands,  tenements  or  hereditaments,  tion,  and  the 
if  the  person  having  right  to  redeem  such  mortgaged  JJSjeTt  Je 
lands,   tenements  or  hereditaments,   and  who  shall  mortgagee  to 
appear  and  become  defendant  in  such  action,  shall,  at  '•^'*^^- 
any  time  pending  such  action,  pay  unto  such  mort- 
gagee, or,  in  case  of  his  refusal,*  shall  bring  into  court, 
where  snch  action  shall  be  depending,  all  the  principal 
monies  and  interest  due  on  such  mortgage,  and  also  all 
such  costs  as  have  been  expended  in  any  suit  at  law 
CH*  in  equity  upon  such  mortgage  (such  money  for 
principal,  interest  and  costs  to  be  ascertained  and 
computed  by  the  court  where  such  action  is  or  shall 
be  depending,  or  by  the  proper  officer  by  such  court 
to  be  appointed  for  that  purpose),  the  monies  so  paid 
to  such  mortgagee,  or  brought  into  such  court,  shall 
be  deemed  and  taken  to  be  in  full  satisfaction  and  dis- 
charge of  such  mortgage,  and  the  court  shall  and  may 
discharge  every  such  mortgagor  or  defendant  of  and 
from  the  same  accordingly ;  and  shall  and  may  by  rule 
of  the  same  court  compel  such  mortgagee,  at  the  costs 
and  charges  of  such  mortgagor,  to  assign,  surrender  or 
re-convey  such  mortgaged  lands,  tenements  and  here- 
ditaments, and  snch  estate  and  interest  as  such  mort- 
gagee has  therein,  and  deliver  up  all  f  deeds,  evidences 
and  writings  in  his  custody,  relating  to  the  title  of 
each  mortgaged  lands,  tenements  and  hereditaments, 
unto  such  mortgagor,  who  shall  have  paid  or  brought 
such  monies  into  the  court,  his  heirs,  executors  or 
administrators,  or  to  such  other  person  or  persons  as 
he  or  they  shall  for  that  purpose  nominate  or  appoint. 

This  section  is  not  a  mere  re-enactment  of  7  Oeo.  2,  c.  20,  s.  1 ;   Whm  to 
although  it  gives  powers  similar  to  those  conferred  by  that  sUtute.  J^'j^^^ 

*  To  accept  toch  payment. 

t  Where  there  has  been  an  assignment  of  a  mortgage,  and  a  re-conyey- 
aoee  to  the  mortgagor,  and  then  a  re-mortgage  to  the  tame  mortgasee, 
the  original  mortgage  and  the  re-convevance,  at  they  form  links  in  the  title, 
•hoaid  be  delivered  up  under  the  ntual  order  under  this  section  {Hud$it  y. 
Makciwh  10  W.  R.  720,  Ex.) 
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An  application  for  a  auy  of  proceedings  under  it  ought  to  be 
made  before  execution  executed,  and  ought  to  be  fDunded  on  an 
affidavit  suting  that  no  suit  in  equity  is  pending  (Adams,  Eject. 
818).  The  defendant  must  also  have  appeared  to  die  acnon 
(Doe  d.  Hurst  v.  Clifton,  4  A.  &  E.  814),  and  this  fact  ought  to 
be  stated  in  the  affidavit  (Dte  d.  Co*  v.  Brown,  6  Dowh  471  > 

The  court  may  make  the  re-payment  to  the  mortgagee  of  his 
expenses  of  putting  up  the  mortgaged  property  to  sale.  »  con- 
dition of  a  rule  to  stay  proceedings  in  the  action  {DowU  v.  NealCs 
10  W.  R.  627,  Ex.). 

The  application  ought  to  be  made  before  executing  execution 
against  the  mortgagor ;  but  where  the  premises  were  in  the  pos- 
session of  a  tenant  of  the  mortgagor  who  did  not  appear,  and 
the  claimant  obtained  judgment  by  default,  and  recovered  pos- 
session, the  court  would  have  set  aside  the  judgment  and  execu- 
tion in  order  to  let  in  the  mortgagor  to  apply  for  a  stay  of 
proceedings,  if  the  mortgagee  had  not  consented  to  take  what  was 
due  on  the  mortgage  and  restore  possession  [Doe  d.  Tubb  v.  Roe, 
4  Taunt.  887). 

/n  what  eases  The  provisions  of  this  section  do  not  apply  to  cases  where  the 
JJ^J'S^^T  mortgagee  is  in  possession  (At^on  v.  Rowlings,  3  Exch.  407). 
nods.  Upon  staying  proceedings,  the  costs  are  to  be  taxed  as  between 

party  and  party,  and  not  as  between  attorney  and  client  {Doe  d. 

Cupps  V.  Cupps,  3  Bing.  N.  C.  768). 

It  may  be  observed  that  under  7  Geo.  2,  c.  20,  s.  1  (which  is 
not  repealed ;  but  rather  expressly  preserved  by  s.  221 ),  the  court 
will  stay  proceedings  in  an  action  of  covenant  on  a  mortgage- 
deed  ;  as  that  statute  extends  to  actions  brought  **  on  any  bond 
for  payment  of  the  money  secured  **  by  the  mortgage  {Smeetcsi  v. 
Collier,  1  Exch.  467). 
Judge  at  A  judge  at  chambers  has  jurisdiction  under  this  section  (see 

chambers,        g.  221, post,-  Lawrence  v.  Hogben,  L.  J.  26,  Ex.  55). 

See  as  to  the  jurisdiction  of  judges  at  chambers,  Smeeton  v. 
Collier  (I  Exch.  457)  ;  Clarke  v.  E.  L  Company  (6  D.  &  L.  278); 
and  other  cases  cited  in  note  to  C.  L.  P.  A.  1860,  s.  4,  post. 

Not  to  ex-  220.  Nothing  herein  contained  shall  extend  to  anj 

where*the***  ^^*se  where  the  person  against  whom  the  redemption 
right  of  r^  is  or  shall  be  prayed  shaU  (by  writing  under  his  hand, 
comrovSted,  or  the  hand  of  his  attorney,  agent  or  solicitor,  to  be 
due*nor*d^^  delivered  before  the  money  shall  be  brought  into  such 
jiuted;  court  of  law,  to  the  attorney  or  solicitor  for  the  other 

side)  insist,  either  that  the  party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  or  that  the  premises 
are  chargeable  with  other  or  different  principal  sums 
than  what  appear  on  the  face  of  the  mortgage,  or  shall 
or  to  preju-     be  admitted  on  the  other  side ;  or  to  any  case  where 
siqlem  '^^  *^®  right  of  redemption  to  the  mortgaged  lands  and 
mortgage.       premises  in  question  in  any  cause  or  suit  shall  be  con- 
troverted or  questioned  by  or  between  different  defend- 
ants in  the  same  cause  or  suit ;  or  shall  be  any  prejudice 


AMEKDKENT.  163 

lo  aoj  subsequent  mortgage  or  subsequent  incum-  * 
brance,   mnjthing  herein   contained  to  the  contrary 
thereof  in  anywise  notwithstandiDg. 

Id  answer  to  a  rule  nUi  obtained  under  s.  21 9»  it  if  sufficient  to   What  cautt 
Aom  the  delivery  of  a  notice  in  writing  to  the  mortgagee,  f  tadng  ^j^j^lJ^ 
that  the  mort^agree  disputes  the  mortgagor's  right  to  redeem  {FUbee  '*^^'^* 
▼.  Hopkms^  6  D.  &  L.  264).     In  other  cases  where  notice  may  be 
given  by  the  mc^gagee,  enough  ought  to  be  stated  to  enable  the 
court  (when  caose  is  shown  against  the  rule)  to  determine  what 
the  question  is  between  the  parties,  and  to  decide  whether  a  case 
for  the  exercise  of  the  jurisdiction  of  a  court  of  common  law 
properly  arises  or  not  {Doe  d.  HarrisoH  v.  L^mch,  6  D.  &  L.  270 ; 
see  also  Gomdtitle  ▼.  Pope^  7  Term.  Rep.  185 ;  and  as  to  imposing 
cerms,  see  Smttau  y.  Rawtimgt,  3  Exch.  407). 


221.  The   several  courts  and   the  judges  thereof  JorisdieUon 
respectively  shall  and  may  exercise  over  the  proceed-  jj[^**JJf *  *°** 
ings  the  like  jurisdiction  as  heretofore  exercised  in 

a^  action  of  ejectment,  so  as  to  ensure  a  trial  of  the 
title,  and  of  actual  ouster,  when  necessary,  only,  and 
for  all  other  purposes  for  which  such  jurisdiction 
may  at  present  be  exercised;  and  the  provisions  of 
all  statutes  not  inconsistent  with  the  provisions  of 
this  act,  and  which  may  be  applicable  to  the  altered 
mode  of  proceeding,  shall  remain  in  force  and  be 
^plied  thereto. 

Sees.  218,as<e. 

Amendment. 

And  whereas  the  power  of  amendment  now  vested 
in  the  Courts  and  the  Judges  thereof  is  insufficient 
to  enable  them  to  prevent  the  failure  of  justice  by 
reason  of  mistakes  and  objections  of  forms  :  be  it 
enacted  as  follows : — 

222.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend,  or  not ;  and  all  such  amendments  may 
be  made  with  or  without  costs,  and  upon  such  terms 
as  'to  the  court  or  judge  may  seem  fit ;  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made. 

It  is  difficult  to  exaggerate  the  importance  of  this  section, 
especially  the  last  clause  of  it :  *'  All  ntch  amendments  as  may  be 
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neeeuary  fir  the  purpose  </  deterwMng  in  the  existing  suit  the  rvo/ 
question  in  controversy  between  the  parties  shall  be  made,'' 

The  power  to  amend  thus  committed  to  the  judges  differs  much 
from  the  powers  hitherto  possessed  by  them.* 
Eteteni  tf  Amendmeots,  generally  speaking,  had  previously  been  of  Tari- 

•"Mw^MMNif  ances  between  the  record  and  the  evidence  at  the  trial ;  and  pleas, 
pleading  too  much  or  too  little,  were  found  against  the  defendant, 
when,  if  an  amendment  could  have  been  made,  the  real  question 
would  have  been  tried  and  decided.  Now  *'  all  defects  and  errors  *  * 
are  to  be  rectified,  and  to  be  so  rectified  '*a<  aU  times'*  Amend- 
ments also  had  been  formerly  made  on  the  record  where  there 
was  something  in  writing  to  amend  by  {Cheese  v.  Scales^  10  M.  9£ 
W.  491 ).  Amendments  now  are  to  be  made  as  the  matters  in 
dispute  themselves  require;  the  amendment  is  to  bring  out 
**  the  real  question  in  controversy  between  the  parties;"  and  see 
St,  Losky  V.  Green  (L.  J.  80,  C.  P.  19). 

As  the  allowance  of  amendments  under  this  section  rests 
entirely  in  the  discretion  of  the  judges,  exercised  upon  the 
particular  case  before  them,  a  mere  recapitulation  of  the  very 
numerous  cases  wherein  amendments  have  been  allowed  or 
refused  would  serve  only  to  display  the  beneficial  use  that  has 
already  been  made  of  the  very  great  power  now  entrusted  to  the 
courts  and  judges,  and  would  prove  but  of  little  use  to  the  prac- 
titioner. Many  of  these  cases  may  be  found  in  Roscoe*8  Nisi 
Prius,  10th  ed. ;  the  principal  cases  more  recently  decided  are 
Garrard  v.  Giubilei  (L.  J.  31,  C.  P.  131 ;  S,  C,  in  Exchequer 
Chamber,  L.  J.  31,  C.  P.  270),  where  in  an  action  against  a 
husband  in  respect  of  a  cause  of  action  which  accrued  against 
his  wife  dum  solOf  the  court  held  that  the  wife  could  not  be  added 
as  a  party  by  way  of  amendment ;  Jdams  v.  Smith  (1  F.  &  F. 
311),  where  Bramwell,  B.,  refused  to  allow  a  plea  of  public  high- 
way to  be  added  at  Nisi  Prius  in  an  action  of  trespass ;  Pearce  v. 
Preston  ( 1 1  W.  R.  35,  Q.  B.),  where,  in  an  action  which  had  slept 
for  some  years,  and  which  had  been  revived  against  the  executors 
of  the  defendant,  leave  to  amend  the  claim  and  particulars  by 
increasing  the  amount  sought  to  be  recovered,  adding  items 
which  would  be  barred  by  the  Statute  of  Limitations,  was  re« 
fused ;  Roles  v.  Davis  ( 4  H.  &  N.  484),  where  an  alleged  misrepre- 
sentation of  the  value  of  a  business  was  allowed  to  be  amended  ; 
Hailes  v.  Marks  (L.  J.  30,  Ex.  389;,  where  in  an  action  for  false 
imprisonment,  the  defendant  was  allowed  to  amend  the  grounds 
of  suspicion  alleged  in  his  plea  of  justification;  Blake  v.  Done 
(L.  J.  31,  Ex.  100),  where  in  ejectment  brought  by  cestui  que  trust, 
the  names  of  his  trustees  were  allowed  to  be  added  (see  also  Cor^ 
nish  V.  Abingdon^  1  F.  &  F.  562 ;  and  as  to  special  cases,  Cmrpenter 
V.  Parker,  3  C.  B.,  N.  S.,  206 ;  L.  J.  27,  C.  P.  78 ;  Notmaii  v.  Amckor 
Assurance  Company,  6  C.  B.,  N.  S.  536 ;  Mersey  Docks  v.  /one*, 
L.  J.  29.  C.  P.  239 ;  Pennington  v.  CardaU,  10  W.  R.  544,  Ex.). 

Several  instances  are  given  in  this  book  of  amendments  of 
particular  proceedings ;  and  it  will  be  therefore  sufficient  here 
to  add  that  this  section  has  been  applied  to  proceedings  in  man- 
damus (Reg.  V.  Derbyshire^  Sfc,  Railway  Coniany,  L.  J.  23,  Q.  B. 


•  A  very  lueftil  rimmi  of  the  various  vtatutet  of  AmendmenU  aod  Jeo- 
faiis  will  be  found  in  the  article  **  Amendment  **  in  the  **  Imperial  Cyclo- 
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9tt\  and  that  it  does  not  apply  to  proceedings  before  sheriff^  { 
Gf  Other  persons  presiding  at  trials  of  issues  under  3  &  4  Will.  4, 
C.42,  nor  to  proceedings  in  inferior  courts  ( IVickes  v.  Orovt,  2  Jur., 
N.  S.,  212,  Ex.),  nor  to  proceedings  made  specially  amendable 
onder  particular  sections  of  this  act  (  Wickens  v.  Steel,  L.  J.  26, 
C.  P.  24 :  Holden  v.  BaUtmtyne,  L.  J.  29,  Q.  B.  148). 

It  may  be  remarked  here  generally,  that  all  amendments 
01^ t  to  be  in  furtherance  of  justice  {Rex  v.  Gramfxmnd,  Mayor 
^j  7  T,  R.  699);  though  an  amendment  was  refused  in  an 
action  against  an  attorney  for  practising  without  being  enrolled 
(Mattkevfg  ▼.  Swift,  3  DowL  636 ;  see  also  Bremum  v.  Howard, 
1  H.  &  N.  1S8;  but  seeptfr  Crowder,  J.,  in  Hughes  v.  Bury,  I 
F.  &  F.  374).  Amendments  may  be  made  in  penal,  as  in  other 
actions  (Jomes  ▼.  Edwards,  3  M.  &  W.  318). 

While  all  such  amendments  will  be  made  as  are  necessary  for 
the  determination  of  the  real  questions  in  dispute,  the  courts  will 
not  allow  amendments  to  be  made  so  as  to  try  questions  not 
previously  intended  to  be  raised  by  the  parties  ( IVilkin  v.  Reed, 
IS  C.  B.  192  ;  Cawkwell  v.  Russell,  L.  J.  26,  Ex.  34;  Lucas  r, 
TarUUm,^  H.  &  N.  116). 

But  no  amendment  will  be  allowed  so  as  to  prejudice  the  other 

pany,  and  hereon  it  may  be  well  to  cite  the  observations  of  the 

Court  of  Exchequer  in  Bradworih  ▼.  Foshaw  (10  W.  R.  760): — 

"The  plaintiff  ought  at  first  to  state  his  cause  of  action,  if 

mere  was  one,  truly  and  in  substance  according  to  the  facts,  in 

order  that  the  defendant  may  know  whether  he  should  demur, 

admitting  the  facts,  or  go  to  trial,  denying  them.     It  would  be 

better  that  there  should  be  no  trial  at  all,  than  that  a  plaintiff 

^uld  be  allowed  to  state  one  cause  of  action,  and  tlien,  on  any 

difficulty  arising  as  to  his  maintaining  it  on  the  evidence,  to 

amend  so  as  to  raise  another  and  different  cause  of  action.    It 

would  be  fiir  better  to  require  no  pleadings  at  all,  than  to  allow 

pleadings  which  could  only  operate  as  a  snare."    See  also  Riley, 

Executrix,  t.  Baxendole  (6  H.  &  N.  446 ;  L.  J.  30,  Ex.  87 ;  and  9 

W.  R.  347).     But  a  new  trial  will  not  be  directed  upon  the 

ground  of  surprise  occasioned  by  an  amendment  at  Nisi  Prius, 

unless  substantial  injustice  has  been  done  ( White  v.  The  South 

Eastern  Railway  Company,  10  W.  R.  564,  Ex.). 

The  courts  are  very  unwilling  to  disturb  decisions  of  judges 
Bade  in  the  exercise  of  discretion  vested  in  them  {Morgan  v. 
Pike,  14  C.  B.  473 ;  Brennan  v.  Howard,  ubi  supra;  and  Schuster 
T.  Wheelwrijght,  L.  J.  29,  C.  P.  222). 

^  Applications  to  amend  ought  to  be  made  within  a  reasonable   When  to  ap- 
time  (  Wood  t.  Grimwood,  10  B.  &  C.  689).     The  terms  are  gene-  Ph/or  leave 
rally  such  that  the  party  objecting  is  not  prejudiced  by  the  '<'"■••*"'• 
amendment ;  thus  upon  amendment  of  a  declaration,  even  at  Nisi 
Prius,  a  defendant  may  be  allowed  to  pay  money  into  court 
{Robsom  v.  Tumbull,  1  F.  &  F.  365);  so  also  upon  amending 
particulars  of  demand.    The  amendment  is  ordinarily  allowed 
only  *'on  payment  of  costs"  ( Wall  v.  Lyon,  9  Bing.  411),  which  Coate, 
condition  must  be  fulfilled,  or  the  party's  further  proceedings  will 
be  set  aside  as  irregular  {Levy  v.  Drew,  o  D.  &  L.  387;  but  see 
p.  37,  antey.    The  order  to  amend  may  be  acted  upon,  or  aban- 
doned {Fugh  V.  Kerr,  5  M.  &  W.  164).     If  served  or  acted  upon, 
the  party  obtaining  it  is  bound  by  its  terms  {Giraud  v.  Austin, 
9  Q.  B.  802). 

Special  provision  should,  in  cases  of  amendment,  be  made  as  to 
the  costs  of  the  cause ;  as  R.  O.,  H.  T.  1853,  r.  12|  would  hardly 
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meet  the  merits ;  lee  Harold  t.  Smith  (5  H.  &  N.  381 ;  L.  J.  29. 
Ex.  141 ). 

Application  to  amend  (like  those  to  set  aside  proceedings), 
may  he  made  to  the  court  or  to  a  judge. 

See  also  as  to  amendment,  C.  L.  P.  A.  1854,  s.  96;  C.  L.  P.  A. 
IS60,  s.  d6t  pott. 

PowEB  TO  Judges  to  make  Rules,  and  frams 
Wbits  and  Pboceedings. 

*  And  in  order  to  enable  the  Courts  and  Judges  to 
carry  this  act  thoroughly  into  effect,  and  to  enable 
them  from  time  to  time  to  make  rules  and  regulations 
and  to  frame  writs  and  proceedings  fcH*  that  purpose, 
be  it  enacted  as  follows  : — 

General  miei  223.  It  shall  be  lawfiil  for  the  judges  of  the  said 
bsTthe*  "***'*  court,  or  any  eight  or  more  of  them,  of  whom  the 
Judges.  chiefs  of  each  of  the  said  courts  shall  be  three,  from 

time  to  time  to  make  all  such  general  rules  and  ordei^ 
for  the  effectual  execution  of  this  act,  and  of  the  in- 
tention and  object  hereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  and  for  ap- 
portioning the  costs  of  issues,  and  for  the  purpose  of 
enforcing  uniformity  of  practice  in  the  allowance  of 
costs  in  the  said  courts,  and  of  ensuring  as  far  as  maj 
be  practicable  an  equal  division  of  the  business  of  tax- 
ation amongst  the  masters  of  the  said  courts,  as  in. 
their  judgment  shall  be  necessary  or  proper,  and  for 
that  purpose  to  meet  from  time  to  time  as  occasion 
may  require:  and  it  shall  further  be  lawfxd  for  the 
judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  three,  from  time  to  time  to  exercise  all  the 
powers  and  authority  given  to  them  by  an  act  of  par- 
liament passed  in  the  session  of  parliament  held  in  the 
13  ft  14  Vict,    thirteenth  and  fourteenth  years  of  the  reign  of  her 
present  Majesty,  intituled   "^»  Act  to  enable  the 
Judges  of  the   Common  Law  at    Westminster  to 
alter  the  Forms  of  Pleading,**  with  respect  to  any 
matter  herein  contained  relative  to  practice  or  plead- 
ing, anything  in  this  act  to  the  contrary  notwith- 
standing :   and  the  provisions  of  the  said  last-men- 
tioned act  as  to  the  rules,  orders  or  regulations  made 
in  pursuance  thereof  shall  be  held  applicable  to  any 
rules,  orders  or  regulations  which  shall  be  made  in 
pursuance  of  this  act :  provided  that  nothing  herein 
contained  shall  be  construed  to  restrain  the  authority 
or  limit  the  jurisdiction  of  the  said  ooorts  or  the 
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judges  thereof  to  make  rules  or  orders,  or  otherwise 
10  regulate  and  dispose  of  the  business  therein. 

See  R.  0„  H.  T.  1853,  post. 

See  the  MercsDtile  Law  Amendment  Act,  1856, 1. 15,  pott, 

224.  Such  new  or  altered  writs  and  forms  of  pro-  New  fomw 
eeedings  maj  be  issued,  entered  and  taken,  as  maj  bj  other  pro^ 
the  judges  of  the  said  courts,  or  any  eight  or  more  of  codings. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 

fihall  be  three,  be  deemed  necessary  or  expedient  for 
giving  efiect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  re- 
spectively shall  from  time  to  time  think  fit  to  order  ; 
aod  such  writs  and  proceedings  shall  be  acted  upon 
aud  enforced  in  such  and  the  same  manner  as  writs 
and  proceedings  of  the  said  courts  are  now  acted  upon 
and  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  proceed- 
ing, the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  act,  shall  nevertheless  be  of  the 
same  fotce  and  virtue  as  if  no  alteration  had  been 
made  therein,  except  so  far  as  the  effect  thereof  may 
be  varied  by  this  act. 

See  ^e  Mercantile  Law  Amendment  Act,  1856,  s.  15,  potL 

225.  It  shall  and  may  be  lawful  to  and  for  the  S^^^VP*^ 
judges  of  each  of  the  said  courts  from  time  to  time  eac?court^ 
to  make   such  rules  and  orders  for  the  government  Jj^^JJ^ 
ind  conduct  of  the  ministers  and  officers  of  their  re-  officers, 
spective  courts,  in  and  relating  to  the  distribution 

and  performance  of  the  duties  and  business  to  be  done 
and  performed  in  the  execution  of  this  act,  as  such 
judges  may  think  fit  and  reasonable :  provided  always, 
that  no  additional  charge  be  thereby  imposed  on  the 
suitors. 

This  and  the  preceding  sections  have  been  acted  upon ;  see 
Roles  of  Court,  and  Forms  of  Proceedings,  pott. 

Effect  of  Injunction. 

And  whereas  it  is  expedient  that  injunctions  and 
orders  to  stay  proceedings  should  be  rendered  more 
effectual,  be  it  enacted  as  follows  : 

226.  In  case  any  action,  suit  or  proceeding  in  any  iiuunctiont 
court  of  law  or  equity  shall  be  conmienced,  sued,  or  f" JuJ^pJi. 
prosecuted,  in  disobedience  of  and  contrary  to  any  ceedingito 
writ  of  injunction,  rule  or  order  of  either  •of  the  flJeflSc*!**'*" 


168  THE  COMMON  LAW  FBOCEDUBE  ACT,  1852. 

superior  courts  of  law  or  equity  at  Westminster,  or  of 
anj  judge  thereof,  in  any  other  court  than  that  by  or 
in  which  such  injunction  may  have  been  issaed,  or 
rule  or  order  made,  upon  the  production  to  any  sach 
other  court  or  judge  thereof  of  such  writ  of  injunc- 
tion, rule  or  order,  the  said  other  court  (in  which  such 
action,  suit  or  proceeding  may  be  commenced,  prose- 
cuted or  taken),  or  any  judge  thereof^  shall  stay  all 
further  proceedings  contrary  to  any  such  injunction, 
rule  or  order  ;  and  thenceforth  all  ftirther  and  subse- 
quent proceedings  shall  be  utterly  null  and  void  to  aU 
intents  and  purposes :  provided  always,  that  nothing 
herein  contained  shall  be  held  to  diminish,  alter, 
abridge  or  vary  the  liability  of  any  person  or  persons 
commencing,  suing  or  prosecuting  any  such  action, 
suit  or  proceeding  contrary  to  any  injunction,  rule  or 
order  of  either  of  the  courts  aforesaid,  to  any  attach- 
ment, punishment,  or  other  proceeding  to  which  any 
such  person  or  persons  are,  may,  or  shall  be  liable  in 
cases  of  contempt  of  either  of  the  courto  aforesaid, 
in  regard  to  the  commencing,  suing  or  prosecuting 
such  action,  suit  or  proceeding. 

A  plaintiff  might  formerly  have  gone  on  with  his  action  at  law, 
notwithstanding  an  injunction  restraining  him  from  so  doing. 
His  proceedings  were  quite  regular  (Home  v.  Tooke,  2  DowL  776) ; 
the  only  risk  he  ran  was  that  of  an  attachment  for  contempt,  by 
the  court  which  issued  the  injunction.  Any  such  proceeding  is 
now  a  nullity,  and  the  party  proceeding  is  still  exposed  to  punuh^ 
ment  for  his  contempt. 

When  a  court  of  equity  has  issued  an  order  for  an  injunction 
restricting  a  party  from  bringing  an  action,  this  court  will  enforce 
such  order  by  staying  proceedings,  although  no  wnt  of  injunction 
has  been  actually  issued  [Cobbett  v.  Ludlan,  11  Exch.  446). 

Of  proceedings  in  Equity  generally,  the  Courts  of  Common 
Law  still  take  no  notice  {Simpson  v.  Sadd,  L.  J.  24,  C.  P.  156). 

It  is  no  ground  for  staying  proceedings  here,  that  proceedings 
are  pending  between  the  parties  for  the  same  cause  of  action  in 
a  foreign  court  (Cox  v.  MUcheU,  7  C.  B.,  N.  S.  63;  L.  J.  29, 
C.  P.  83). 

See,  as  to  right  of  defendant  to  proceed  under  s.  101  (p.  86, 
ante),  where  pfaintiif  elects  to  proceed  in  equity,  Mortmore  ▼. 
Scares  (L.  J.  28,  Q.  B.  138). 


Interpretation  op  Terms. 

And  be  it  enacted  as  follows  : 

227.  In  the  construction  of  this  act  the  word  "court" 
shall  be  understood  to  mean  anj  one  of  the  superior 
courts  of  common  law  at  Westminster  in  which  anj 
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ftction  is  brongbt ;  and  the  word  ''judge"  shall  be  un- 
derstood to  mean  a  judge  or  baron  of  any  of  the  said 
eoorts  ;"  and  the  word  "  master"  shall  be  understood 
to  mean  a  master  of  anj  of  the  said  courts  ;  and  the 
word  **  action  "  shall  be  understood  to  mean  any  per- 
sonal *  action  brought  bj  writ  of  summons  in  any  of 
the  said  courts ;  and  no  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  nor  the  Islands  of  Man, 
Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  the  dominions 
of  her  Majesty,  shall  be  deemed  to  be  "  beyond  the 
seas"  within  the  meaning  of  this  act :  and  wherever 
in  this  act,  in  describlag  or  referring  to  any  person  or 
party,  matter  or  thing,  any  word  importing  the  sin- 
gular number  or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and  shall  be  applicable 
to  scTcral  persons  and  parties  as  well  as  one  person 
or  party,  and  females  as  weU  as  males,  and  bodies  cor- 
porate as  well  as  individuals,  and  several  matters  and 
things  as  well  as  one  matter  or  thing,  unless  it  other- 
wise be  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction. 

At  to  the  coDstruction  of  the  word  **  action"  see  as.  42,  80,  81, 
IStX.  and  notes,  ante. 

The  provision  that  no  part  of  Great  Britain,  &c.  shall  be  beyond 
die  »eaa.  refers  to  the  solitary  instance  of  bringing  error  under 
•.147. 

See  other  interpretation  clauses,  C.  L.  P.  A.  1854,  s.  99;  and 
C  L.  P.  A.  1860,  s.  39,  post. 

Extension  op  Act. 

228.  It  shall  be  lawful  for  her  Majesty  from  time  Her  majesty 
to  time,  by  an  order  in  council,  to  direct  that  all  or  "?f  J/**"^.^  ^ 
any  part  of  the  provisions  of  this  act  or  of  the  rules  thu  a5*to  ^ 
to  be  made  in  pursuance  thereof  shall  apply  to  all  or  ™*Jou,t  ^f 
any  court  or  courts  of  record  in  England  or  Wales,  record, 
and  within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order ;  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  or 
annulled. 

See  similar  provisions  in  C.  L.  P.  A.  1854,  s.  105;  and  C.  L. 
P.  A.  I860,  s.  44,  post. 
See  Dawler  v.  Baines  (10  W.  R.  605,  B.  C),  as  to  the  con- 


*  The  old  action  of  ejectment  wst  a  personal  action,  but  the  present 
•etkm  of  ejMtment  is  not, 

D.  I 


Dorbam. 


170  THE  COMMON  LAW  PROCEDURE  ACT,  1852. 

struction  to  be  put  upon  the  application  of  this  and  similar  acts, 
and  of  the  rules  of  the  superior  courts,  when  extended  to  inferior 
courts  under  this  and  similar  ••ctions. 

Certsto  of  229.  And  whereas  it  is  expedient  to  apply  the  pro- 

vuionTof  visions  of  this  act,  with  the  requisite  modifications,  to 

this  act  to  the  superior  courts  of  the  counties  palatine  of  Lan- 

apply totha  caster  and  Durham  respectively:  all  the  enactments 

Court  of  ajj(j  provisions  of  this  act  with  respect  to  writs  for 

Common  .        ^  n  ,         .    *•  , 

Pleas  at         the  Commencement  of  personal  actions,  except  such  as 

ajid  the  Court  ''®'^*^  *^  *^®  ie^t^  thereof  in  the  name  of  a  judge,  to 
of  pieasj  at  concurrent  writs,  and  to  the  service  of  writs  elsewhere 
than  in  the  counties  palatine  of  Lancaster  and  Dur- 
ham respectively,  and  proceedings  against  parties  re- 
siding out  of  the  jurisdiction  of  the  said  courts  ;  and 
all  the  provisions  of  this  act  with  respect  to  the  ap- 
pearance of  the  defendant  and  proceedings  of  the 
plaintiff  in  default  of  appearance  ;  and  with  respect 
to  the  joinder  of  parties  to  actions  and  joinder  of 
causes  of  action  ;  and  with  respect  to  the  determina- 
tion of  questions  raised  by  consent  of  the  parties 
without  pleading  ;  and  with  respect  to  the  language 
and  form  of  pleadings,  and  provisions  as  to  pleadings, 
profert,  oyer,  setting  out  of  documents  ;  and  with 
regard  to  the  time  and  manner  of  declaring  ;  and  as 
to  pleas  and  subsequent  pleadings,  and  incident  there- 
to ;  and  examples  and  forms  of  pleading  and  causes 
of  action ;  and  with  respect  to  judgment  by  default, 
and  the  mode  of  ascertaining  the  amount  to  be  re- 
covered thereupon  and  incident  thereto  ;  and  all  the 
provisions  of  this  act  with  respect  to  juries  and  jury 
process ;  and  with  respect  to  the  admission  of  docu- 
ments ;  and  with  respect  to  the  expenses  of  execution 
and  the  remaining  in  force  and  renewal  of  execution, 
the  discharging  of  parties  from  execution,  and  charg- 
ing in  execution  persons  in  prison  ;  and  with  respect 
to  proceedings  for  the  revival  of  judgments  and  other 
proceedings  by  and  against  persons  not  parties  to  the 
record ;  and  with  respect  to  the  effect  of  death,  mar- 
riage and  bankruptcy  upon  the  proceedings  in  an 
action ;  and  with  respect  to  the  proceedings  upon 
motions  to  arrest  the  judgment  and  for  judgment  non 
obstante  veredicto  ;  and  with  respect  to  proceedings 
in  error  subject  to  the  proviso  hereinafter  contained  j 
and  all  the  provisions  of  this  act  with  respect  to  the 
action  of  ejectment,  and  incident  thereto ;  and  with 
respect  to  the  power  of  amendment  by  courts  and  the 
judges  thereof,  shall  extend  and  apply  to  the  Court  of 
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Ccamnon  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham,  and  actions  and  proceedings  therein  respec* 
tively. 

See  C.  L.  P.  A.  1854,  &  100 ;  and  C.  L.  P.  A.  1860,  s.  40,  pott 

230.  All  the  powers  given  by  this  act  to  the  judges  Powew  giTcn 
of  the  said  superior  courts  at  Westminster  to  msJ^e  thejuigSo? 
rules  and  regulations  for  the  execution  of  this  act,  the  superior 
and  to  firame  writs  and  proceedings  for  that  purpose  ;  wwJmiMtcr 
and  to  the  judges  of  the  said  respective  courts  to  to  make 
make  rules  or  orders  for  the  government  and  conduct  may'be  eir- 
of  the  ministers  and  officers  thereof:  and  all  other  f'T***^,.^ 

11.  «  1    •       1       •     1  Judges  of  the 

powers  by  this  act  given  to  or  vested  m  the  judges  court  of 
of  the  said  superior  courts  at  Westminster  to  be  p?S«a?Lan- 
exercised  by  more   than  one  of   them,   except  the  caster  and 
powers  and  authority  given  by  the  said  act  of  parlia-  pHsiSf Dur- 
ment  passed  in  the  session  of  parliament  held  in  the  bam  as  to 
thirteenth  and  fourteenth  years  of  the  reign  of  her  ^^*^**  ^^^•' 
present  Majesty,  intituled  "^n  Act  to  enable  the 
Judges  of  the  Courts  of  Common  Law  at  Westminster 
to  alter  the  Forms  of  Pleading,^  shall  and  may  be 
exercised  by  the  respective  judges  of  the  said  Court  of 
Common  Pleas  at  Lancaster  and  Court  of  Pleas  at 
Durham,  being  judges  of  one  of  the  said  common  law 
courts  at  Westminster,  or  any  two  of   them,  with 
respect  to  the  said  Court  of  Common  Pleas  at  Lancas- 
ter and  Court  of  Pleas  at  Durham  respectively,  and 
the  ministers  and  officers  thereof   and  matters  and 
proceedings  therein,   within  the  jurisdiction  of  the 
same  courts  respectively  ;  and  all  powers  under  this 
act  exercisable  by  any  one  judge  of  the  superior  courts 
at  Westininster,  shall  and  may  be  exercisable  by  one 
judge  of  the  said  superior  courts  of  the  said  counties 
Palatine,  being  also  a  judge  of  one  of  the  said  courts  at 
Westminster,  as  to  matters  and  proceedings  in  the  said 
superior  courts  of  the  said  counties  palatine. 

See  a  L.  P.  A.  1854, 1. 100 ;  and  C.  L.  P.  A.  1860|  a.  40,  pott. 

231.  It  shall  and  may  be  lawful  to  and  for  the  Judges  may 
judges  of  each  of  the  said  Courts  of  Common  Pleas  at  SJlp^jltag 
Lancaster  and  Pleas  at  Durham,  being  judges  of  one  other  proTi. 
of  the  superior  courts  at  Westminster,  or  any  two  of  i^^to  court 
tbem,  from  time  to  time  to  make  rules  and  orders  for  jTi^^jLan- 
appljing  any  of  the  other  provisions  of  this  act  to  the  caster  and 
said  respective  superior  courts  of  the  said  counties  pi^JtDui- 
palatine,  and  matters  and  proceedings  therein  and  ham. 
parties  thereto,  with  such  modifications  and  alterations 

with  reference  to  the  constitution  and  peculiar  circum- 

i2 
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Provisions 
to  apply  to 
Masters  of 
Courts  at 
Westminster 
to  apply  to 
prothono- 
taries  of 
Court  of 
Common 
Pleas  at  Lan- 
cantcr  and 
Court  of 
Pleas  at  Dur- 
ham, and 
their  Depu- 
ties, &c. 


As  to  pro- 
ceedings in 
error. 


stances  of  such  court,  as  they  maj  think  fit  and  rea- 
sonable ;  and  for  modifying  any  of  the  provisions 
hereby  applied  to  such  last-mentioned  courts  respec- 
tively with  reference  to  such  constitution  and  peculiar 
circumstances;  and  from  time  to  time  to  rescind, 
amend,  or  alter  such  rules  or  orders ;  and  that  such 
rules  or  orders,  subject  to  such  power  of  rescission, 
amendment  and  alteration,  shall  have  the  same  force 
as  if  the  same  were  made  by  and  embodied  in  this  act. 

See  C.  L.  P.  A.  1854,  s.  100 ;  and  C.  L.  P.  A.  1860,  s.  40,  pott. 

232.  Provided  always,  that  all  the  provisions  of  this 
act  applicable  to  masters  of  the  said  courts  at  West- 
minster shall  apply  to  the  respective  prothonotaries  of 
the  Court  of  Conunon  Pleas  at  Lancaster  and  Court 
of  Pleas  at  Durham,  and  their  respective  deputies, 
who  may  singly  exercise,  with  reference  to  matters 
and  proceedings  in  the  said  last-mentioned  courts  re- 
spectively, the  powers  hereby  given  to  any  one  or 
more  of  the  masters  of  the  superior  courts  at  West- 
minster ;  and  that  such  respective  officers  shall  record 
the  proceedings  of  trials  of  causes  depending  in  the 
said  respective  courts,  and  draw  up  and  return  posteas 
on  records  from  the  superior  courts  at  Westminster, 
tried  in  the  said  counties  palatine  respectively,  and 
officiate  at  the  trial  of  such  causes  therein  as  here- 
tofore. 

See  C.  L.  P.  A.  1854,  s.  101 ;  and  C.  L.  P.  A.  1860,  s.  41. 

233.  Provided  also,  as  to  proceedings  in  error,  that 
the  Court  of  Queen's  Bench  shall  still  be  the  court 
of  error  from  the  said  Court  of  Common  Pleas  at 
Lancaster  and  Court  of  Pleas  at  Durham  ;  and  that  it 
shall  be  sufficient  to  transmit  to  the  said  Court  of 
Queen's  Bench  a  transcript  of  the  record  of  any  judg- 
ment or  proceedings  in  those  courts  on  which  error  is 
alleged  ;  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  thereon  shall  be  certified  by  one  of  the 
masters  of  the  said  Court  of  Queen's  Bench  on  the 
said  transcript,  or  by  rule  of  court,  as  the  said  court 
may  direct ;  and  that  thereupon  such  judgment  shall 
be  entered  on  the  original  record  in  the  said  respective 
Courts  of  Common  Pleas  at  Lancaster  and  Pleas  at 
Durham;  and  such  further  proceedings  as  may  be 
necessary  thereon  shall  be  awarded  by  the  said  re- 
spective courts,  subject  to  the  right  of  either  party  to 
allege  errors  in  the  said  judgment  in  the  said  Court  of 
Queen's  Bench,  and  proceed  thereon  as  provided  by 
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tills  act  in  the  case  of  errors  alleged  in  actions  depend- 
ing in  that  court. 

Compare  C.  L.  P.  A.  1854,  s.  102 ;  and  C  L.  P.  A.  1860,  s.  42. 

234.  From  the  time  when  this  act  shall  commence  certain  pro- 
and  take  efiect  so  much  of  a  certain  act  of  parliament  J  &Twui.  4, 
passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty  c.  62.  and 
King  William  the  Fourth,  intituled  "^«  Act  for  im-  c.  le,  re^  ' 
proving  the  Practice  and  Proceedings  in  the  Court  v^^^- 
of  Common  Pleas  of  the  County  Palatine  of  Lan- 
caster^^ and  so  much  of  a  certain  other  act  of  parlia- 
ment passed  in  the  second  yeaif  of  the  reign  of  her 
present  Majesty,  intituled  ^^  An  Act  for  improving  the 
Practice  and  Proceedings  of  the  Court  of  Pleas  of 
the  County  Palatine  of  Durham  and  Sadberge,^  as 
relate  to  the  duration  of  writs ;  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  far  as  may  be  necessary  for  sup- 
pcnting  any  writs  that  have  been  issued  before  the 
conunencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon  ;  but  that  the  other  provisions 
of  the  said  last-mentioned  acts  of  parb'ament,  so  far  as 
they  are  not  altered  by  or  inconsistent  with  the  pro- 
visions of  this  act,  shall  remain  in  force. 

235.  In  citing  this  act  in  any  instrument,  docu-  short  tiUe  of 
ment,  or  proceeding,  it  shall  be  sufficient  to  use  the  "^' 
expression  "The  Common  Law  Procedure  Act,  1852." 

236.  Nothing  in  this  act  shall  extend  to  Ireland  or  Act  not  to 
Scotland,  except  in  the  cases  herein  specially  men-  ffe'Slfd  ot 
tioned.  ScotUnd. 


Schedule  (A.)  referred  to  in  the  foregoing  Act. 

No.  1. 

Writ  vohere  the  Defendant  resides  within  the 

Jurisdiction, 

Victoria,  by  the  grace  of  God,  Sfc, 

To  C,  2>.,  of        ,  in  the  coanty  of 

We  command  yoa,  that  within  eight  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  soch  service,  you 
do  cause  an  appearance  to  be  entered  for  you  in  our  court 
of       ,  in  an  action  at  the  suit  of  A»  B, ;  and  take  notice, 
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that  in  defanlt  of  your  so  doing  the  said  A,  B.  may  proceed 
therein  to  judgment  and  execution.    Witness,  Sfc, 

Memorandum  to  be  mbscribed  on  the  Writ. 

N.B. — This  writ  is  to  be  served  within  (six)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  sach  date, 
and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ,  before  Service  thereof. 

This  writ  was  issued  by  E,  P.,  of  ,  attorney  for  the 
said  plaintiff,  or  this  writ  was  issued  in  person  by  A,  B,^  who 
resides  at  [mention  the  city,  town,  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  the 
plaint^ s  residence,  if  any  such'l. 

Indorsement  to  be  made  on  the  Writ,  after  Service  thereof. 

This  writ  was  served  by  X,  F.  on  X.  M.  [the  defendant 
or  one  of  the  defendants]  on  Monday  the  day  of 

(Signed)     X.Y. 


No.  2. 

Writ  where  the  Defendant,  being  a  British  Subject, 
resides  out  of  the  Jurisdiction. 

Victoria,  by  the  grace  of  God,  Sfc. 

To  C.  D.,  of       ,  in  the  county  of 

We  command  yon,  that  within  [here  insert  a  sufficient 
number  of  days  within  which  the  defendant  might  appear^ 
with  reference  to  the  distance  he  may  be  at  from  England] 
days  after  the  service  of  this  writ  on  you,  inclusive  of  the 
day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  our  court  of  ,  in  an  action  at  the  suit  of  A.  B. ; 
and  take  notice,  that  in  default  of  your  so  doing  the  said 
A,B,  may,  by  leave  of  the  court  or  a  judge,  proceed  therein 
to  judgment  and  execution.    Witness,  4-c. 

Memorandum  to  be  subscribed  on  the  Writ. 
N.B.— This  writ  is  to  be  served  within  (six)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  dat^ 
and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  the 

Service  thereof. 
This  writ  is  for  service  out  of  the  jurisdiction  of  the  court, 
and  was  issued  by  E.  F,,  of  ,  attorney  for  the  said  plain- 
tiff, or  this  writ  was  issued  in  person  by  A.  B.,  who  resides 
at  [mention  the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintifi 
residence,  if  any  such]. 
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The  indorsement  required  by  the  Sth  section  should  be  made 
tm  this  writ,  but  should  allow  the  defendant  the  time  UnUted 
fir  appearance  to  pay  the  debt  and  costs. 


No.  3. 

Writ  where  the  Defendant,  not  being  a  British 
Subject,  resides  out  of  the  Jurisdiction. 

Victoria,  by  the  grace  of  God,  Sfc, 

To  C  1>.        late  of       ,  in  the  county  of 

We  command  yoo  that  within  Ihere  insert  a  sufficient 
mmber  of  days  within  which  the  defendant  might  appear^ 
with  reference  to  the  distance  he  may  be  at  from  England] 
days  after  notice  of  this  writ  is  served  on  you,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  yon  in  our  court  of  ,  in  an  action  at  the  suit 
of  A.  jB.  ;  and  take  notice,  that  in  default  of  your  so  doing 
the  said  A.  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.     Witness,  &c. 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B. — Notice  of  this  writ  is  to  be  served  within  (six) 
calendar  months  from  the  date  thereof,  inclading  the 
day  of  such  date,  and  not  afterwards. 

Indorsement  as  in  other  cases. 

Notice  of  the  foregoing  Writ. 

To  G,  H.y  late  of  [Brighton  in  the  county  of  Sussex] 
or  now  residing  at  [Paris  in  France]. 

Take  notice,  that  A.  B.,  of  in  the  county  of  , 
Endand,  has  commenced  an  action  at  law  a^inst  you  C.  D, 
in  Her  Majesty's  Court  of  Queen's  Bench,  By  a  writ  of  that 
eoort,  dated  the  day  of  a.b.  18  ;  and  you  are  re- 
qoired,  witfiin  days  after  the  receipt  of  this  notice,  in- 
eloave  of  the  day  of  such  receipt,  to  defend  the  said  action, 
by  causing  an  appearance  to  be  entered  for  you  in  the  said 
coort  to  the  said  action  ;  and  in  default  of  your  so  doing  the 
iaid  A.  B.  may,  by  leave  of  the  court  or  a  judge,  proceed 
tbereoo  to  judgment  and  execution. 

[Here  state  amount  of  claim  as  required  by  %th  section, 
^  allowing  the  defenaant  the  time  limited  for  appearance 
to  pay  debt  and  costs.] 

(Signed)       A.  B.,  of       See 

or 
E.  F.y  of       ^c. 

Attorney  for  A.  B. 
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No.  4. 
Special  Indorsement. 

[After  the  indorsement  required  by  the  Sth  section  of  this 
actf  this  special  indorsement  may  be  inserted.] 

The  following  are  the  particulars  of  plaintiflPs  claim  : 

£  s.  d. 
1849.— June  20.    Half-year's  rent  to  this  day 
of  house  and  premises  in        street, 

Westminster 25  lO     O 

Sept.  12.  Ten  sacks  of  flour  at  40».    .    20  O     0 

Dec.  1.  Money  received  by  defendant    17  O     O 

62  10     O 
Paid 15     O     O 


Balance  due  .    .     .£47  ID     O 

O, 
To  butchers'  meat  supplied  between  the  1st  of 
January,  1849,  and  the  1st  of  January,  1850    .     .     .   £52 

Paid 20 


Balance iE32 

[If  any  account  has  been  delivered,  it  may  be  referred  to, 
with  its  date,  or  the  plaintiff  may  give  such  a  description  of 
his  claim  as  in  a  particular  of  demand,  so  as  to  prevent  the 
necessity  of  an  application  fir  further  particulars.'] 

Or, 

£50  principal  and  interest  due  on  a  bond  dated  the 
day  of        ,  conditioned  for  the  payment  of  £100. 

Or, 
£90  principal  and  interest  due  on  a  covenant  contained  in 
a  deed  dated  the        day  of        ,  to  pay  £100  and  interest 

Or, 

A  penalty  of  £100  under  the  statute  55  Geo.  3,  c  137. 

Or, 

£85  on  a  bill  of  exchange  for  £100,  dated  the  2nd  Fe- 
bruary, 1849,  accepted  or  drawn,  or  indorsed  by  the  de- 
fendant. 

Or, 

£50  on  a  guarantee  dated  the  1st  of  January,  1850, 
whereby  the  defendant  guaranteed  the  due  payment  by  £.  i^ 
of  goods  supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  he  added,  in  cases  where  in' 
terest  is  payable,  *'  the  plaintiff'  also  claims  interest  on  £ 
of  the  above  sum  from  the  date  of  the  writ  until  judgment."] 

N.B.— Take  notice  that  if  a  defendant  served  with  this 
writ  within  the  jurisdiction  of  the  court  do  not  ap- 
pear according  to  the  exigency  thereof,  the  plaintiff 
will  be  at  liberty  to  sign  final  judgment  for  any  sum 
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not  exceeding  the  sum  above  claimed  [with  interest 
at  the  rate  specified],  and  the  sum  of  £  .  for  costs, 
and  issue  execution  at  the  expiration  of  eight  days 
from  the  last  day  for  appearance. 


/ 1 


No.  5. 

In  the  Qaeen's  Bench  : 

On  the        day  of       a.d.  1850. 

[Day  ofngnmg  the  Judgment,'] 

England,  "kA.B/m  his  own  person  [or  by        his  attorney] 
to  wit.    \     sued  out  a  writ  of  summons  against  C,  D,^ 
indorsed  according  to  the   *'  Common   Law 
Procedure  Act,  1852,"  as  follows : 

[Here  copy  Special  Indorsement.] 

And  the  said  C  D.  has  not  appeared :  therefore  it  is  con- 
sidered that  the  said  A.  B.  recover  against  the  said  C,  2>. 
£        ,  together  with  £        for  costs  of  suit 


No.  6. 

In  the  Queen's  Bench  : 

The        day  of       in  the  year  of  our  Lord  18    . 

Torkshnre,  (  Whereas  A,  B,  has  sued  C  2>.,  and        affirms, 
to  wit.     S      and        denies. 

[Here  state  the  question  or  questions  of  fact  to  he  tried^ 

Aod  it  has  been  ordered  by  the  Hon.  Mr.  Justice  ac- 
cordinsr  to  the  "  Common  Law  Procedure  Act,  1852,**  that 
the  said  question  shall  be  tried  by  a  jury :  therefore  let  the 
fiame  be  tried  accordingly. 


No.  7. 

Form  of  Rule  or  Summons  where  a  Judgment  Cre- 
ditor  applies  for  Execution  against  a  Judgment 

Debtor. 

[Formal parts  as  at  present,] 

C.  D.  show  cause  why  A,  B,  [or  as  the  case  may  he"] 
should  not  be  at  liberty  to  enter  a  suggestion  upon  the  roll 
in  an  action  wherein  the  said  A.  B.  was  plaintiff  and  the 
«aid  C.  D,  was  defendant,  and  wherein  the  said  A .  B,  ob- 
tained judgment  for  £  against  the  said  C.  D.  on  the 
day  of       9  that  it  manifestly  appears  to  the  court  that 

I  5 
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the  said  A,  B,w  entitled  to  have  execution  of  the  said  judor- 
ment,  and  to  issue  execution  thereupon,  and  why  the  said 
C.  D,  should  not  pay  to  the  said  A,  B,  the  costs  of  this 
application  to  he  taxed. 

[Note, — The  above  farm  may  be  modified  so  as  to  meet 
the  case  of  an  appUcatian  by  or  against  the  representative 
of  a  party  to  the  judgment  J\ 


No.  8. 

Form  of  Suggestion  that  the  Judgment  Creditor 
is  entitled  to  Execution  against  the  Judgment 
Debtor. 

And  now  on  the  day  of  it  is  suggested  and  mani- 
festly appears  to  the  court,  that  the  said  A,  B,  \or  C.  D.<, 
as  executor  of  the  last  will  aud  testament  of  the  said  4  •  B.^ 
deceased,  or  as  the  case  may  be"]  is  entitled  to  have  execu- 
tion of  the  judgment  aforesaid  a^nst  the  said  E,  F,  [or 
against  G,  b,,  as  executor  of  the  last  will  and  testament  of 
the  said  E,  F.,  or  as  the  case  may  be]:  therefore  it  is  con- 
sidered hy  the  court  that  the  said  A,  ^.  [or  C.  2>.,  as  such 
executor  as  aforesaid,  or  as  the  case  may  be]  oueht  to  have 
execution  of  the  said  judgment  against  the  said  E.  P,  [or 
against  G.  H.,  as  such  executor  as  aforesaid,  or  as  the  case 
may  be]. 


No.  9. 

Form  of  Writ  of  Revivor. 

Victoria,  by  the  grace  of  God,  S^c,^  to  E.  F,,  of  , 

greeting. 

We  command  you  that,  within  eight  days  after  the  service 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
you  appear  in  our  court  of  to  show  cause  why  A,  B.  [or 
C  2>.,  as  executor  of  the  last  will  and  testament  of  the  said 
A»  B,f  deceased,  or  as  the  case  may  be]  should  not  have  exe- 
cution against  you  [if  against  a  representative,  here  insert 
as  executor  of  the  last  will  and  testament  of  deceased,  or 
as  the  case  may  be]  of  a  judgment  whereby  the  said  A.  B, 
[or  as  the  case  may  be]  on  the  day  of  in  the  said 
court  recovered  agamst  yon  [or  as  the  case  may  be]  £  ; 
and  take  notice,  that  in  default  of  your  so  doing  the  said 
A,  B,  [or  as  Vie  case  may  be]  may  proceed  to  execution. 

WitnesB,  S^e. 
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No.  10. 

In  the  Queen's  Bench  : 

The       day  of       in  the  year  of  our  Lord  18    . 

[The  day  of  lodging  note  of  error,'] 

A,  B.  and  C.  D. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  law 
hi  the  record  and  proceedings  in  this  action ;  and  the  de- 
fendant [or  plaintin  ]  says  that  there  is  no  error  therein. 

(Signed)    A,  B.y  plaintiff. 


for  C,  2>.,  defendant.] 
.  -- 


or  E,  F.,  attorney  for  plaintiff  or  defendant] 


No.  11. 

The        day  of       in  the  year  of  onr  Lord  18    . 

[The  day  of  making  the  entry  on  tJie  rollJ] 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  the 
aboTe  record  and  proceedings,  and  the  defendant  [or  plain- 
tiff] says  there  is  no  error  therein. 


No.  12. 
In  the  Queen*s  Bench : 

The        day  of       ,  in  the  year  of  onr  Lord  18    . 
[The  day  cf  lodging  note  of  error,] 
A,  B,  and  C.  D,  in  error. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  fact 
m  the  record  and  proceedings  in  this  action,  in  the  particulars 
q)ecified  in  the  affidavit  hereunto  annexed. 

(Signed)    A,  B,,  plaintiff. 


[or  C,  jD,y  defendant] 


or  E,  F,,  attorney  for  plaintiff  or  defendant] 


No.  13. 

Ejectment. 
Form  of  Writ. 


Victoria,  Sfc.y  to  X,  Y..  Z.,  and  all  persons  entitled  to 
defend  the  possession  of  [describe  the  property  with  rea^ 
^^ffioble  certainty]  in  the  parish  of  ,  in  the  county  of  , 
to  Uie  possession  whereof  A,  B,  and  C,y  some  or  one  of  them, 
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claim  to  be  [or  to  have  been  on  and  since  the  day  of 

,  A.D.  ]  entitled,  and  to  eject  all  other  persons  there- 
from: these  are  to  will  and  command  you,  or  such  of  you  as 
deny  the  alleged  title,  within  sixteen  days  after  service 
hereof,  to  appear  in  our  court  of  to  defend  the  said  pro- 
perty, or  such  part  thereof  as  jou  may  be  advised;  in  default 
whereof  judgment  may  be  signed,  and  you  turned  out  of 
possession. 
Witness,  Sfc, 


No.  14. 
Judgment  in  Ejectment  in  case  of  Non-appearance. 
In  the  Queen's  Bench : 

The        day  of       ,  18    . 

IDateofWrit.] 

Lancashire,  I  On  the  day  and  year  above  written,  a  writ  of 
to  wit.      S     our  Lady  the  Queen  issued  forth  of  this 
court  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  wrif]  ;  and 
no  appearance  has  been  entered  or  defence  made  to  the  said 
writ:  therefore  it  is  considered  that  the  said  [here  insert  the 
names  of  the  persons  in  whom  title  is  alleged  in  the  trrt^]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances. 


No.  15. 

In  the  Queen's  Bench : 

On  the        day  of       ,  a.d.  18    . 

Cumberland,  >  On  the  day  and  year  above  written,  a  writ  of 
to  wit.       5      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  torit^  ;  and 
C,  D,  has,  on  the  day  of  ,  appeared  by  ,  his 
attorney  \or  in  person],  to  the  said  writ,  and  has  defended  for 
.a  part  of  the  land  in  the  writ  mentioned;  that  is  to  say  [here 
state  the  paii;']^  and  no  appearance  has  been  entered  or  de- 
fence made  to  the  said  writ,  except  as  to  the  said  part: 
therefore  it  is  considered  that  the  said  A,  B,  [the  claimant^ 
do  recover  possession  of  the  land  in  the  said  writ  mentioned, 
except  the  said  part,  with  the  appurtenances,  and  that  he  have 
execution  thereof  forthwith;  and  as  to  the  rest,  let  a  jury 
come,  Sfc. 


I 
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No.  16. 
lo  the  Qaeen's  BeDch : 

On  the        day  of       ,  a.d.  18    . 

Comberland,  }  On  the  day  and  year  above  written,  a  writ  of 
to  wit.        5      oar  Lady  the  Queen  issued  forth  of  this 

coort,  in  these  words ;  that  is  to  say, 

VrcTOKiA,  by  the  grace  of  God  [here  copy  the  wrii] ;  and 
C.  D.  has,  on  the  day  of  ,  appeared  by  , 

bis  attorney  \or  in  person],  to  the  said  writ ;  and  defended 
for  the  whole  of  the  land  therein  mentioned :  therefore  let  a 
jury  come^  4^. 

No.  17. 

Afterwards  on  the         day  of        ,  a.d.         before 

and        justices  of  our  Lady  the  Queen  assigned  to  take  the 

assizes  in  and  for  the  within  county,  come  the  parties  within 

mentioned;  and  a  jury  of  the  said  county  being  sworn  to  try 

the  matters  in  question  between  the  said  parties,  upon  their 

oath  say,  that  A,  B,  [the  claimant'\  within  mentioned,  on 

the        day  of        a.d.        was,  and  still  is,  entitled  to 

the  possession  of  the  land  within  mentioned,  as  in  the  writ 

alleged :  therefore,  Sfc, 


No.  18. 
Id  the  Queen's  Bench : 

On  the        day  of        18    . 

[Date  of  Writ,'] 

Lancashire,  \  On  the  day  and  year  above  written,  a  writ  of 
to  wit.      S      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  tJie  tm7|; 
and  C  2).  has,  on  the  day  of  appeared  by  his 
tctomey  [or  in  person]  to  the  said  writ,  and  A,  JB.  has  dis- 
continued the  action :  therefore  it  is  considered  that  the  said 
C.  D.  be  acquitted,  and  that  he  recover  against  the  said 
A,  B,  £        for  his  costs  of  defence. 


No.  19. 

In  the  Queen's  Bench : 

The        day  of       18    . 

[Date  of  Writ.'] 

Lancashire,  )  On  the  day  and  year  above  written,  a  writ  of 
to  wit.      5      our  Lady  the  Queen  issued  forth  of  this 
court,  in  these  words ;  that  is  to  say, 

VicTOBtA,  by  the  grace  of  God  [here  copy  the  writi ; 
and  C  2>.  Las,  on  the         day  of         appeared  by         his 
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attorney  [or  in  person]  to  the  said  writ,  and  A.  B,  has  fkiled 
to  proceed  to  tria],  although  duly  required  so  to  do :  there- 
fore it  is  considered  that  the  said  C  D,  be  acquitted,  and 
that  he  recover  against  the  said  A,  B,  £  for  his  costs  of 
defence. 


No.  20. 


In  the  Queen's  Bench : 

The        day  of        18    . 

[Date  of  Writ,'] 

Lancashire, )  On  the  day  and  year  above  written,  a  writ  of 
to  wit.     3      our  Lady  the  Queen  issued   forth  of  this 
court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  wrW] ; 
and  C  D,  has,  on  the         day  of         appeared  by  his 

attorney  [or  in  person]  to  the  said  writ,  and  the  said  C  !>. 
has  confessed  the  said  action  [or  has  confessed  the  said  action 
as  to  part  of  the  said  land,  that  is  to  say,  here  stcUe  the 
part^  :  therefore  it  is  con&idered  that  the  said  A,  B,  do  re- 
cover possession  of  the  land  in  the  said  writ  mentioned  [or 
of  the  said  part  of  the  said  land],  with  the  appurtenances, 
and  £        for  costs. 


No.  21. 

In  the  Queen's  Bench : 

The        day  of       a.d.  18    . 

[Date  of  Writ.] 

Yorkshire,  ^  On  the  day  and  year  above  written,  a  writ  of 

to  wit     5      our  Lady  the  Queen  issued  forth  of  this  court, 

with  a  notice  thereunder  written,  the  tenor  of 

which  writ  and  notice  follows  in  these  words; 

that  is  to  say, 

[Here  copy  the  Writ  and  Notice^  which  latter  may  be  as 

Joliows :] 

'*  Take  notice,  that  you  will  be  required,  if  ordered  by  the 
court  or  a  judge,  to  give  bail  by  yourself  and  two  sufficient 
sureties,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  action." 

And  C,  D,  has  appeared  by  his  attorney  [or  in 
person]  to  the  said  writ,  and  has  been  ordered  to  give  bail, 
pursuant  to  the  statute,  and  has  failed  so  to  do :  therefore  it 
IS  considered  that  the  said  [here  insert  name  of  landlord]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances,  together  with  £  for  costs  of 
suit. 


(     183    ) 
Schedule  (B.) 

FORMS  OF  PLEADINGS.* 

Statements  of  Causes  of  Action. 

On  Contracts. 

1.  Money  payable  by  tbe  defendant  to  the  plaintiff  for  Goodttoid. 
\tke$e  wards  money  payable,  ^c,  shotdd  precede  money 

eoim/s  like  1  /o  14,  but  need  wdy  he  inserted  in  the  first\ 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant 

2.  Work  done  and  materials  provided  by  the  plaintiff  for  Work  and 
tbe  defendant  at  his  request  materiau. 

d.  Money  lent  by  the  plaintiff  to  the  defendant.  Money  lent. 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his  Money  paid. 
request. 

5.  Money  received  by  the  defendant  for  the  use  of  the  Money  re- 
plaintiff,  ceived. 

6.  Money  found  to  be  due  from  the  defendant  to  the  Account 
plaintiff  on  accounts  stated  between  them.  stated. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plain-  For  an  ettote 
tiffto  the  defendant  •*^^'*- 

8.  The  goodwOl  of  a  business  of  the  plaintiff,  sold  and  For  goodwill. 
given  up  by  the  plaintiff  to  the  defendant. 

9.  The  defendant's  use^  by  the  plaintiff's  permission,  of  For  the  use 
measoages  and  lands  of  the  plaintiff.  J^J  ^^^ 

10.  The  defendant's  use,  by  the  plaintiff's  permission,  of  For  the  use 
a  firiiery  of  the  plaintiff.  ^'  *  ^*^''^- 

11.  Fines  payable  by  the  defendant  as  tenant  of  customary  For  copyhold 
tenements  of  the  manor  of         to  the  plaintiff  as  lord  of  the  ^°*"' 

said  manor,  for  the  admission  of  the  defendant  into  the  said 
customary  tenements. 

12.  The  hire  of  [as  the  com  may  he']  by  the  plaintiff  let  to  ^o'  ^^  of 
hire  to  the  defendit  «~**''  **^- 

13.  Freight  for  the  conveyance  by  the  plaintiff  for  the  For  freight. 
defendant  at  his  request  of  goods  in  ships. 

14.  The  demurrage  of  a  ship  of  the  plaintiff  kept  on  de-  Por  demur- 
murrage  by  the  defendant.  '^®* 

15.  That  the  defendant,  on  the        day  of       a.d.,  by  his  Payee 
promissory  note,   now  over-due,  promised  to  pay  to  the  ^^"J'^^f 
plaintiff  £         two  months  after  date,  but  did  not  pay  the  note. 
same. 


•  See  M.  48~91,  and  notes,  ant; 
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Indonee 
against  In- 
doner  of 
note. 


16.  That  one  A.  on,  &c.  [datelj  by  his  promissory  note 
DOW  over-due,  promised  to  pay  to  the  defendant,  or  order, 
£  [two]  months  after  date ;  and  the  defendant  indorsed 
the  same  to  the  plaintiff;  and  the  said  note  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  whereof  the  de- 
fendant had  due  notice,  but  did  not  pay  the  same. 


Payee 

af^ainst 
drawer. 


Breach  of 
promise  of 
nianiage. 


Drawer  17.  That  the  plaintiff,  on,  &c.  [date],  by  his  bill  of 

ceptoror*      chanj^e,  now  over-due,  directed  to  the  defendant,  required 
biJL  the  defendant  to  pay  to  the  plaintiff  £         [itoci]  months 

after  date ;  and  the  defendant  accepted  the  said  bili|  but  did 

not  pay  the  same. 

18.  That  the  defendant,  on.  Sec,  [date],  by  his  bill  of  ex- 
change, directed  to  A.,  required  A.  to  pay  to  the  plaintiff 
£  [ttvo]  months  after  date ;  and  the  said  bill  was  duly 
presented  for  acceptance,  and  was  dishonoured,  of  which  the 
defendant  had  due  notice,  but  did  not  pay  the  same. 

10.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another,  and  a  reasonable  time  for  such  marria^  has  elapsed, 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry 
the  defendant,  yet  the  defendant  has  neglected  and  refused 
to  marry  the  plaintiff. 

20.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another  on  a  day  now  elapsed,  and  the  plaintiff  was  ready 
and  willing  to  marry  the  defendant  on  that  day,  yet  the 
defendant  neglected  and  refused  to  marry  the  plaintiff. 

Warranty  of       21.  That  the  defendant,  by  warranting  a  horse  to  be  then 
a  hone.  gound  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintiff, 

yet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

22.  That  the  plaintiff  and  the  defendant  agreed  by  charter- 
party,  that  the  plaintiff's  ship  called  the  "  Ariel  "should  with 
all  convenient  speed  sail  to  R,,  or  so  near  thereto  as  she 
could  safely  get,  and  that  the  defendant  sliould  there  load 
her  with  a  full  cargo  of  tallow  or  other  lawful  merchandize, 
which  she  should  carry  to  S,,  and  there  deliver,  on  payment 
of  freight,  £  per  ton,  and  that  the  defendant  should  be 
allowed  ten  days  for  loading,  and  ten  for  discharge,  and  ten 
days  for  demurrage,  if  required,  at  £  per  day  ;  and  that 
the  plaintiff  did  all  things  necessary  on  his  part  to  entitle 
him  to  have  the  agreed  cargo  loaded  on  board  the  said  ship 
at  R,f  and  that  toe  time  for  so  doing  has  elapsed,  yet  the 
defendant  made  default  in  loading  the  agreed  cargo. 

^?renV****      .^*  '^^^^  ^^  plaintiff  let  to  the  defendant  a  house.  No.  401, 
or  ren  .         Piccadilly,  for  seven  years,  to  hold  from  the        day  of       , 
A.D.         at  £         a  year,  payable  quarterly,  of  which  rent 
quarters  are  due  and  unpaid. 

SSTtS  JT*"      ^-  '^^^^  *®  plaintiff  by  deed  let  to  the  defendant  a  house 

pair.  No.  401,  Piccadilly,  to  hold  for  seven  years  from  the        day 

of       ,  A.D.        ,  and  the  defendant  by  the  said  deed  cove- 


Por  not  load- 
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muted  with  the  plaintiff  well  and  substantially  to  repair  the 
^mid  house  daring  the  said  term  [accoriUng  to  the  covenant]^ 
^€t  the  said  house  was  during  the  said  term  out  of  good  and 
substantial  repair. 

For  Wrongs  independent  of  Contract, 

25.  That  the  defendant  broke  and  entered  certain  land  Trespass  to 
of  the  plaintiff,  called  the  Big  Field,  and  depastured  the  same  ^^^' 
^th  cattle. 

26.  That  the  defendant  assaulted  and  beat  the  plaintiff,  Assault, 
piTe  him  into  custody  to  a  policeman,  and  caused  him  to  be  ^e^hnpri!* 
noprisoned  in  a  police  office.  sonmenc. 

27.  That  the  plaintiff  debauched  and  carnally  knew  the  Criminal  con- 
plaintiTs  wife.  Te«ation. 

28.  That  the  defendant  converted  to   his  own  use,   or  Wrongful 
wrongfully  •  deprived  the  plaintiff  of  the  use  and  possession  JJ  goo^a^" 

\  of  the  plaintiff's  goods ;  that  is  to  say,  iron,  hops,  household 

:  furniture  [or  as  the  ease  may  he\ 

29.  That  the  defendant  detained  from  the  plaintiff  his  Wrongful  de- 
title-deeds  of  land  called  Belmont,  in  the  county  of  ;  property,^&c. 
that  is  to  say  [describe  the  deeds'], 

30.  That  the  plaintiff  was  possessed  of  a  mill,  and  by  Diverting 
reason  thereof  was  entitled  to  the  flow  of  a  stream  for  ^aterfrom 
working  the  same,  and  the  defendant,  by  cutting  the  bank  *  ^^ 
of  the  said  stream,  diverted  the  water  thereof  away  from  the 
said  mill. 

31.  That  the  plaintiff  was  the  first  and  true  inventor  of  a  infHnge- 
certain  new  manufacture,  that  is  to  say,  of  "certain  im-  ^pjfgn^^ 
provements  in  the  manufacture  of  sulphuric  acid,"  and 
thereupon  Her  Majesty  Queen  Victoria,  by  letters-patent 
wider  the  Great  Seal  of  England,  granted  the  plaintiff  the 
sole  privilege  to  make,  use,  exercise,  and  vend  the  said  in- 
Tention  within  England  for  the  term  of  fourteen  years  from 
the  day  of  a.d.  ,  subject  to  a  condition  that  the 
plamtiff  should  within  six  calendar  months  next  after  the 
date  of  the  said  letters-patent  cause  to  be  enrolled  in  the 
High  Court  of  Chancery  an  instrument  in  writing  under  his 
band  and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  the  plaintiff  did 

*  The  foDoviJig  words  are  said  to  have  been  suggested  by  the  late  Lord 
Demnan  in  substitution  for  the  word  '*  converted,"  to  the  use  of  which  in 
this  "wrongfal "  sense,  his  lordship  appears  to  have  entertained  some  objec- 
tion. The  form,  probably  by  some  oversight  at  press,  got  printed  as  it  now 
itaadi.  While  many  pleaders  employ  it  literatim ;  others,  ex  abundantiori 
css/wi, substitute  the  conjunctive  *'  and"  for  the  disjunctive  "  or;"  and 
others,  sgain,  believing  the  allegations,  though  varying  in  words,  to  be  of 
preebely  similar  legal  eflficacy,  prefer  in  their  practice  the  more  ancient  ex- 
pKSfioD.  See  Baker  v.  Gray,  17  C.  B.  462;  London  and  Wettmin*ter  Loan 
Ccmpanp  v.  I>raJke,  L.  J.  28,  C.  P.  297. 
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within  the  time  prescribed  fulfil  the  said  condidon,  and  the 
defendant  during  the  said  term  did  infringe  the  said  patent 
right 

32.  That  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  the  words  following ;  that  is  to  say, 
"  he  is  a  thief;" 

llf  there  be  any  special  damage^  here  state  it  with  such 
retuonable  partumlarity  as  to  give  notice  to  the  de- 
fendant of  the  peculiar  injury  complained  of;  for 
instance  f] 

whereby  the  plaintiff  lost  his  situation  as  gamekeeper  in  the 
employ  of  A, 

83.  That  the  defendant  ialsely  and  maliciously  printed  and 
published  of  the  plaintiff  in  a  newspaper  called  •*  "  the 

words  foUowing ;  that  is  to  say,  ''  he  is  a  regular  prover 
under  bankruptcies,"  the  defendant  meaning  thereby  that 
the  plaintiff  had  proved  and  was  in  the  habit  of  proving 
fictitious  debts  against  the  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious. 


Denial  of 
debt. 


Denial  of 
contract. 


Denial  of 
deed. 

Sutute  of 
Limltationi. 


Payment. 


Set-off. 


Commencement  op  Plea. 

34.  The  defendant  by  his  attorney  [or  in  person]  says 
[here  state  the  substance  of  the  plea], 

35.  And  for  a  second  plea  the  defendant  says  [here  state 
the  second  plea]. 

Pleas  in  Actions  on  Contracts. 

36.  That  he  never  was  indebted  as  alleged. 

[This plea  is  applicable  to  declarations  Uke  those  numbered 
1  to  U.] 

37.  That  he  did  not  promise  as  alleged. 

[This  plea  is  applicable  to  other  declarations  on  simple 
contracts,  not  on  bills  and  notes,  such  as  those  numbered  19 
to  22.  It  would  be  unobjectionable  to  use  **  did  not  warrant," 
"  did  not  agree,"  or  any  other  appropriate  denial,] 

38.  That  the  alleged  deed  is  not  his  deed. 

39.  That  the  alleged  cause  of  action  did  not  accrue  within 
six  years  [state  the  period  of  limitation  applicable  to  the 
case]  before  this  suit. 

40.  That  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  payment. 

41.  That  the  plaintiff  at  the  commencement  of  the  suit 
was,  and  still  is,  indebted  to  the  defendant  in  an  amount 
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equal  to  the  plaintiff's  claim,  for  [here  state  the  cause  of 
s^off^  as  in  a  declaration :  aee/orms,  ante]^  which  amount 
the  defendant  is  willing  to  set  off  against  the  plaintiff's 
clunu 

42.  That  after  the  aUeaed  claim  accrued j  arid  before  this  Release. 
Mtdt,  the  plaintiff  by  deed  released  the  defendant  therefrom. 

Pleas  in  Actions  for  Wrongs  independent  of 

Contract. 

43.  That  he  is  not  guilty.  Not  guDty. 

44.  That  he  did  what  is  complained  of  by  the  plaintiff's  Leave  and 
leave.  ^**^"~- 

45.  That  the  plaintiff  first  assaulted  the  defendant,  who  Self-defence. 
tiierenpon  necessarily  committed  the  alleged  assault  in  his 

own  defence. 

46.  That  the  defendant  at  the  time  of  the  alleged  tres-  i^^^ht  of 
pass,  was  poasessed  of  land  the  occupiers  whereof  for  twenty  ^^^' 
years  before  this  suit  enjoyed  as  of  right  and  without  inter- 
ruption a  way  on  foot  and  with  cattle  from  a  public  highway 

orer  the  said  land  of  the  plaintiff  to  the  said  land  of  the 
defendant,  and  iirom  the  said  land  of  the  defendant  over  the 
said  land  of  the  plaintiff  to  the  said  public  highway,  at  all 
times  of  the  year,  for  the  more  convenient  occupation  of  the 
9^  land  of  the  defendant,  and  that  the  alleged  trespass  was 
t  use  by  the  defendant  of  the  said  way. 

47.  That  the  defendant  at  the  time  of  the  alleged  trespass,  Ri^rht  of 
was  possessed  of  land,  the  occupiers  whereof  for  thirty  years  common. 
before  this  suit  enjoyed  as  of  right  and  without  interruption, 
eommon  of  pasture  over  the  said  land  of  the  plaintiff  for  all 
their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant  at  all  times  of  the  year,  as  to  the  said  land  of  the 
defendant  appertaining,  and  that  the  alleged  trespass  was  a 
nae  by  the  defendant  of  the  said  right  of  common. 


Replications. 

48.  The  plaintiff  takes  issue  upon  the  defendant's  1st,  2nd,  Joinder  of 
4ci,  ideas.  ^»"'»- 

49.  The  plaintiff  as  to  the  second  plea  says  [here  state  the  Replication 
antwer  to  the  plea  as  in  the  folUnmng  forms ;]  tainln**iiew 

50.  That  the  alleged  release  is  not  the  plaintiff's  deed. 

51.  That  the  alleged  release  was  procured  by  the  fraud  of  To  piea  of 
the  defendant.  "^«««- 

62.  That  the  alleged  set-off  did  not  accrue  within  six  years  To  piea  of 
before  this  suit.  ••'■^'^* 
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To  teif-de-         53.  That  the  plaintiff  was  possessed  of  land  wbereon  the 
fence.  defendant  was  trespassing  and  doing  damage,  whereupon 

the  plaintiff  requested  the  defendant  to  leave  the  said  lancL, 
which  the  defendant  refused  to  do;  and  thereupon  the 
plaintiff  gently  laid  his  hands  on  the  defendant  in  order  to 
remove  him,  doin?  no  more  than  was  necessary  for  that 
purpose,  which  is  the  alleged  first  assault  by  the  plaintiff. 

To  right  of         54.  That  the  occupiers  of  the  said  land  did  not  for  twenty 
^^^'  years  before  this  suit  enjoy  as  of  right  and  withont  interrup- 

tion the  alleged  way. 


New  Assignment. 

of*ri**ht^of"       ^*  '^^  plaintiff  as  to  the  and  pleas,  says, 

way  and"  ^li^t  he  sues  not  for  the  trespasses  therein  admitted,  but  for 
right  of  com-  trespasses  committed  by  the  defendant  in  excess  of  the  alleeed 
°>o°'  rights,  and  also  in  other  parts  of  the  said  land  and  on  other 

occasions,  and  for  other  purposes  than  those  referred  to  in  the 

said  pleas. 

[If  the  plaintiff'  replies  and  new  assigns,  the  new  assign" 
ment  may  be  as  follows ;] 

56.  And  the  plaintiff,  as  to  the  and  pleas,  farther 
says  that  he  sues  not  only  for  the  trespasses  in  those  pleas 
admitted,  but  also  for,  &c. 

[If  the  plaintiff  replies  atid  new  assigns  to  some  of  the 
pleas,  and  new  assigns  only  to  the  other,  the  form  may  be  as 
follows :] 

57.  And  the  plaintiff,  as  to  the  and  pleas,  farther 
says,  that  he  sues  not  for  the  trespasses  in  the  pleas  [the 
pleas  not  replied  to]  admitt(>d,  but  for  the  trespasses  in  the 
picas  [the  pleas  repUed  to]  admitted,  and  also  for,  &c. 
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An  Act  for  the  further  Amendment  of  the  Process, 
Practice  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster^  and  of  the  Superior 
Conrts  of  Common  Law  of  the  Counties  Palatine 
of  Lancaster  and  Durham. 

[12th  August,  1854.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Conmions,  in  this  present 
Paiiiament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

Tbial  by  the  Court  ob  a  Judge. 

1.  The  parties  to  any  cause  may,  by  consent  in  Judge  may, 
writing,  signed  by  them  or  their  attomies,  as  the  case  Sy^ue'sUoiw 
may  be,  leave  the  decision  of  any  issue  of  fact  to  the  of  fact, 
court,  provided  that  the  court,  upon  a  rule  to  show 
cause,  or  a  judge  on  summons,  shall,  in  their  or  his 
discretion,  think  fit  to  allow  such  trial ;  or  provided 
the  judges  of  the  superior  courts  of  law  at  Westminster 
shall,  in  pursuance  of  the  power  hereinafter  given  to 
them,  make  any  general  rule  or  order  dispensing  with 
snch  allowance,  either  in  all  cases  or  in  any  particular 
class  or  classes  of  cases  to  be  defined  in  such  rule 
or  order ;  and  such  issue  of  fact  may  thereupon  be 
tried  and  determined,  and  damages  assessed  where 
necessary,  in  open  court,  either  in  term  or  vacation, 
^y  wiy  judge  who  might  otherwise  have  presided  at 
the  trial  thereof  by  jury,  either  with  or  without  the 
assistance  of  any  other  judge  or  judges  of  the  same 
court,  or  included  in  the  same  conmiission  at  the 
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assizes  ;  and  the  verdict  of  such  judge  or  judges  shall 
be  of  the  same  effect  as  the  verdict  of  a  jury,  save  that 
it  shall  not  be  questioned  upon  the  ground  of  being 
against  the  weight  of  evidence ;  and  the  proceedings 
upon  and  after  such  trial,  as  to  the  power  of  the  court 
or  judge,  the  evidence,  and  otherwise,  shall  be  the 
same  as  in  the  case  of  trial  by  jury. 

The  verdict  in  a  cause  tried  by  a  judge  cannot  be  questioned 
on  the  around  of  its  being  against  the  weight  of  evidence.  Such 
verdict  is,  on  questions  of  fact,  conclusive.  If  questions  of  law  arise 
on  the  trial,  as  they  frequently  do,  some  difficulty  may  be  found 
in  keeping  the  judge's  ruling  on  these  altogether  distinct  firom 
his  verdict  on  matters  of  fact  (see  Melting  v.  Leak^  16  C.  B.  6^2). 

The  consent  of  the  parties  should  be  in  writing ;  but  when 
they  have  taken  part  in  the  trial,  the  absence  of  writing  cannot 
be  relied  upon  to  avoid  the  result  {Andrews  v.  Elliott,  5  £.  &  B. 
502 :  and  in  error,  6  E.  &  B.  338). 

A  commissioner  of  assize  is  a  judge  within  the  meaning  of  thia 
section  (Andrews  v.  Elliott,  ubi  supra). 

See  R.  G.,  M.  V.  1854,  Schedule  1—8,  post. 


Two  Judges 
may  sit  at 
same  time 
lor  trial  of 
causes  pend- 
ing in  the 
same  court. 


Trial  of  Causes  in  Westminster  and  London. 

2.  It  shall  be  lawful  for  any  one  of  the  judges  of 
any  of  the  superior  courts  at  Westminster,  at  the  re- 
quest of  the  Lord  Chief  Justice  or  Lord  Chief  Baron, 
to  try  the  causes  entered  for  trial  at  Nisi  Priua  in 
Westminster  and  London  in  either  of  the  courts,  on 
the  same  days  on  which  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  or  any  other  judge  of  the  same 
court,  shall  be  sitting  to  try  causes  at  those  places  re- 
spectively, or  at  either  of  them,  so  that  the  trial  of  two 
causes  may  be  proceeded  with  at  the  same  time  ;  and 
all  jurors,  witnesses  and  other  persons  who  may  have 
been  summoned  or  required  to  attend  at  or  for  the 
trial  of  any  cause  before  the  said  Lord  Chief  Justice 
or  Lord  (Chief  Baron,  as  the  case  may  be,  shall  give 
their  attendance  at  and  for  the  trial  thereof  before  such 
other  judge  as  may  be  sitting  to  try  the  same  by  virtue 
of  this  act ;  and  it  shall  be  lawful  for  the  associates  and 
other  officers  of  the  Lord  Chief  Justice  or  Lord  Chief 
Baron,  as  the  case  may  be,  to  appoint  from  time  to 
time  fit  and  proper  persons,  to  be  approved  by  the  said 
Lord  Chief  Justice  or  Lord  Chief  Baron,  to  attend  for 
them  and  on  their  behalf  respectively  before  such 
judge  ;  and  the  trial  of  every  cause  which  shidl  be  so 
had  by  virtue  of  this  act  shall,  if  necessary,  be  entered 
of  record,  as  having  been  had  before  me  judge  by 
whom  such  cause  in  fact  was  tried. 

See  s.  95,  post,  as  to  the  power  of  the  oourtt  to  appoint  sit- 
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tings ;  and  s.  59,  pnt,  as  to  the  powers  of  the  courts  or  a  judge 
to  make  rules  or  orders  for  the  attendance  of  a  special  or  common 
jury. 

Compulsory  Beference  to  Arbitration, 

3.  K  it  be  made  appear,  at  any  time  afler  the  issuing  fourt'or* 
of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge,  judge  to  di- 
npon  the  application  of  either  party,  that  the  matter  in  JSn  before 
dispute  consists  wholly  or  in  part  of  matters  of  mere  ^r**!* 
account  which  cannot  conveniently  be  tried  in  the  ordi- 
nary way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  sununary  manner,  or  to  order  that 
such  matter,  either  wholly  or  in  part,  be  referred  to  an 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of 
the  court,  or,  in  country  causes,  to  the  judge  of  any 
county  court,  upon  such  terms  as  to  costs  and  other- 
wise as  such  court  or  judge  shall  think  reasonable ;  and 
the  decision  or  order  of  such  court  or  judge,  or  the 
award  or  certificate  of  such  referee,  shall  be  enforce- 
able by  the  same  process  as  the  finding  of  a  jury  upon 
the  matter  referred. 

County  court  judges  are  now  relieved  of  these  references  by  Compuhory 
«&  22  Vict,  c  74.  8.  5.  /^rSS**" 

One  or  other  of  the  parties  must,  in  strictness,  apply  for  a  re- 
ference under  this  section ;  but  in  practice  some  judges  dispense 
vith  the  concurrence  of  either  party.  It  might  perhaps  have 
been  argued  ^at  the  power  given  by  this  section  could  only  be 
exercised  h^cre  trial,  and  could  not  strictly  be  exercised  by  a 
judge  al  the  trial.  But  practice  has  determined  otherwise ;  and 
eases  are  constantly  referred  by  judges  at  the  trial  under  this 
iection  {Murray  v.  Sunderland  Dock  Company,  1  F.  &  F.  179 ; 
Jmes  V.  Beaumont,  1  F.  &  F.  336). 

It  has  been  said  {Rohson  v.  Lee$y  6  H.  &  N.  258 ;  L.  J.  30,  Ex. 
235)  that  this  section  does  not  give  power  to  a  judge  tU  Nisi 
Prhu  to  refer :  but,  however  that  may  be,  a  judge  often  brings 
about  references  at  Nisi  Prius,  by  intimating  to  the  unwilling 
party  that,  upon  an  immediate  adjournment  of  the  court  for  the 

aose,  a  summons  under  this  section  may  be  made  returnable 
with  before  him  quasi  in  camerd. 

The  cause,  and  not  all  matters  in  difference,  can  alone 
be  referred  under  this  section  (Kendil  v.  Merretty  18  C.  B.  178). 
Where  the  matter  in  dispute  consists  in  part  of  matters  of  mere 
account,  the  whole  may  be  referred  {Broume  v.  Emerson,  1 7  C.  B. 
361);  and  if  a  question  of  fraud  arises  upon  the  inquiry  before 
the  referee,  he  must  still  proceed  with  it  {Insull  v.  Moqjen,  8 
C  B.,  N.  S.  359). 

An  acdon  for  not  repairing,  was  referred  under  this  section ; 
tone  claim  having  been  admitted  by  payment  of  money  into 
court  {Angell  v.  Fellgate,  L.  J.  31,  Ex.  41). 

A  compulsory  reference  was  refused  in  an  action  on  bills  of 
exchange  {PelkUt  v.  Markwick,  8  C.  B.,  N.  S.  760).  See  for 
ioitances  of  references  ordered,  Cummings  v.  Birkett  (3  H.  &  N. 
156);  Murray  y.  Sunderland  Dock  Company  (1  F.  &  F.  179); 
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Janet  v.  Beammoniil  F.  &  F.  836);  Goodred  v.  SeaU  (2  F.  &  F. 
382) ;  where  an  action  on  an  attorney's  bill,  to  which  a  set-off  was 
inter  alia  pleaded,  was  referred  by  Blackburn,  J^  9  W.  R.  537 ; 
and  nam,  Baggalay  ▼.  Borthwiek,  10  C.  B.,  N.  S.  61. 

A  cause  though  referred  remains  under  the  control  of  die  court 
{Edwards  v.  Edward*^  5  C.  B.,  N.  S.  536);  and  therefore  amend- 
ments may  be  made  ( Gibbs  ▼.  Knightley,  2  H.  &  K.  Si ;  T%om^ 
sett  T.  Bowyer,  9  C.  B.,  K.  S.  284 ;  L.  J.  30,  C.  P.  I) ;  but  die 
court  cannot  (qu,  will  not)  set  aside  an  award,  or  remit  a  case  back 
to  the  arbitrator  (under  sect  8,  pott),  in  any  case  where  it  could 
not,  or  would  not,  do  so  upon  a  reference  by  consent  (Hogge  v. 
Burgett,  8  H.  &  N.  293 ;  Hodgkinton  v.  Femiet  3  C.  B.,  N.  S. 
189  :  Baguly  ▼.  Markwick,  L.  J.  30,  C.  P.  342) ;  but  see  on  this 
subject,  Britith  Empire  Company  v.  Somet  (L.  J.  26,  Ch.  759). 

As  to  eotU,  see  Leggo  v.  Young  ( 16  C.  B.  626) ;  Bell  v.  Pottle- 
ihuHute  (5  £.  &  B.  695) ;  and  Edwardt  ▼.  Edwards  («M  tMpra). 

As  to  enforcing  award,  see  ss.  7,  10,  16;  and  R.  G^  M.  V. 
1854,  sched.  9, 10,  pott;  Kendil  y.  Merrett  {ubi  tupra);  and  Talba 
V.  Fisher  (2  C.  B.,  N.  S.  471). 

The  Court  of  Chancery  will  still  restrain  actions  at  law,  when 
the  accounts  are  complicated,  and  can  be  more  readily  taken  in 
Chancery  ( Crotkey  v.  The  European  and  Jlwterican  Steam  Skippimg 
Company,  1  Johns  &  H.  108). 

4.  If  it  shall  appear  to  the  court  or  a  judge  that  the 
allowance  or  disallowance  of  any  particular  item  or 
items  in  such  account  depends  upon  a  question  of  law 
fit  to  be  decided  by  the  court,  or  upon  a  question  of 
fact  fit  to  be  decided  by  a  jury,  or  by  a  judge  upon 
the  consent  of  both  parties  as  hereinbefore  proTided, 
it  shall  be  lawful  for  such  court  or  judge  to  direct  a 
case  to  be  stated,  or  an  issue  or  issues  to  be  tried ;  and 
the  decision  of  the  court  upon  such  case,  and  the  find- 
ing of  the  jury  or  judge  upon  such  issue  or  issues, 
shall  be  taken  and  acted  upon  by  the  arbitrator  as  con- 
clusive. 

See  8.  5,  and  note,  it^a ;  and  for  forms  see  R.  G.,  M.  V.  1854, 
Sched.  11 — \Z,pott. 


Arbitrator  5.  It  shall  be  lawful  for  the  arbitrator  upon  any 

•peJili^case.  compulsory  reference  under  this  act,  or  upon  any  re- 
ference by  consent  of  parties  where  the  submission  is 
or  may  be  made  a  rule  or  order  of  any  of  the  superior 
courts  of  law  or  equity  at  PFestminster,  if  he  shall 
think  fit,*  and  if  it  is  not  provided  to  the  contrary,  to 
state  his  award,  as  to  the  whole  or  any  part  thereof, 
in  the  form  of  a  special  case,  for  the  opinion  of  the 
court,  and  when  an  action  is  referred,  judgment,  if  so 


Special  cases 
may  be 
stated,  and 
question  of 
fact  tried. 


•  See  obtervfttions  in  Baguly  v.  Markwick  (L.  J.  SO,  C.  P.  S4S;  9  W.  R. 
5S7 ;  and  nom.  Baggalay  ▼.  Borthwick,  10  C.  B.,  N.  8. 61) ;  and  aee  Hoilowag 
V.  FranoU  (9  C.  B.,  N.  S.  559). 
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ordered,  may  be  entered  according  to  the  opinion  of 
the  court. 

This  section  applies  practically  to  all  references,  see  s.  17, 


The  proTisions  of  s.  32,  post,  as  to  bringing  error  upon  a  special 
case,  do  not  apply  to  a  special  case  stated  by  an  arbitrator  under 
this  section  (Gnwm  v.  Fawfer,  L.  J.  29,  Q.  B.  189). 

See  forms,  R.  G.,  M.  V.  18-54,  Sched.  14, 15,  post, 

6.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  Power  to 
under  this  act  it  shall  appear  to  the  judge  that  the  iScf  Jrb!t^^^ 
Questions  arisins^  thereon  involve  matter  of  account  tionattune 
which  cannot  conveniently  be  tried  before  him,  it  shall  ' 

be  lawful  for  him,  at  his  discretion,  to  order  that  such 
matter  of  account  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  an  officer  of  the  court,  or,  in 
country  causes,  to  a  judge  of  any  county  court,  upon  whenUtaet 
Buch  terms  as  to  costs  and  otherwise  as  such  judge  SL'deciion.** 
shall  think  reasonable  ;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as  hereinbefore 
provided  as  to  the  award  or  certificate  of  a  referee 
before  trial ;  and  it  shall  be  competent  for  the  judge  to 
proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred  in  like  matter  as  if  no  reference 
had  been  made. 

This  section  is  confined  to  the  trial  of  issues  of  fact  by  a  judge 
under  s.  1,  ante;  and  no  application  by  either  party  is  necessary 
to  give  this  further  jurisdiction  to  refer.    See  s.  3  and  note, 

See  form,  R.  G.,  M.  V.  1854,  Sched.  16. 

7.  The  proceedings  upon  any  such  arbitration  as  Proceeding! 
aforesaid  shall,  except  otherwise  directed  hereby,  or  ™^^** 
by  the  submission  or  document  authorizing  the  re-  sucharw- 
ference,  be  conducted  in  like  manner,  and  subject  to  ^^'®'* 

the  same  rules  and  enactments,  as  to  the  power  of  the 
arbitrator  and  of  the  court,  the  attendance  of  witnesses, 
the  production  of  documents,  enforcing  or  setting  aside 
the  award  and  otherwise,  as  upon  a  reference  made  by 
consent  under  a  rule  of  court  or  judge's  order. 

As  to  erforcing  th9  award,  see  s.  8,  and  note,  cmtt ;  and  O*  Took 
T.  PQti  (7  E.  &  B.  102;  cited  p.  95,  ante). 
See  also  generally  ChiL  Ardi.,  11th  edit.,  vol.  2,  part  viL 

8.  In  any  case  where  reference  shall  be  made  to  Power  to 
arbitration  as  aforesaid,  the  court  or  a  judge  shall  have  JJJjJ^J  *** 
power  at  any  time  and  irom  time  to  time  to  remit  the 

matters  referred,  or  any  or  either  of  them,  to  the  re- 
consideration and  re-determination  of  the  said  arbi-* 

D.  K 
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Application 
to  set  aaide 
the  award. 


Enforcing  of 
awards  with- 
in period  for 
setting  them 
aside. 


trator,  upon  such  terms  as  to  costs  and  otherwise  as  to 
the  said  court  or  judge  may  seem  proper. 

ThU  tectioo  is  co-extentive  with  t.  o,  <mte  {R»  Morris^  6  E.  &  B. 
383). 

The  court  will  only  remit  under  this  section,  where  it  would 
have  done  so  formerly  upon  a  voluntary  reference  {Hodgkbuvn  ▼. 
Femie,  3  C.  B.,  N.  S.  189,  and  other  cases  cited  in  note  to  sect.  3 
(p.  191),  on/e). 

See  generally  HoUond  v.  Judd,  3  C.  B.,  N.  S.  826,  and  Ruacell 
on  Arbitration,  2nd  edit,  p.  677,  et  seg. 

Formerly,  an  application  to  refer  back  to  the  arbitrator  must 
have  beeq  made  within  the  sam^  time  as  an  application  to  set 
aside  the  award  (Doe  d.  Banks  v.  Holmes^  12  Q.  B.  951).  Though 
it  is  said,  that  it  may  now  be  made  at  any  time;  yet  if  this  section 
be  read  with  s.  9,  an  application  to  remit  should  be  made  within 
the  first  seven  days  of  the  term  next  following  the  publicatioD  of 
the  award. 

The  remitting  of  the  matters  referred  is  to  be  on  such  terms  as 
to  costs  and  otherwise,  as  may  seem  proper.  Where  an  award  is 
referred  back  to  the  arbitrator  for  amendment,  and  the  costs  of 
the  reference  are  in  his  discretion,  the  two  awards  constitute  one 
award,  and  the  arbitrator  has  the  same  power  as  to  the  costs  of 
the  amended  award,  as  he  had  in  the  disposal  of  the  costs  gene- 
rally {Macrae  v.  Maclean,  2  E.  &  B.  946). 

9.  AU  applications  to  set  aside  any  award  made  on 
a  compulsory  reference  under  this  act  shall  and  may 
be  made  within  the  first  seven  days  of  the  term  next 
following  the  publication  of  the  award  to  the  parties, 
whether  made  in  vacation  or  term  ;  and  if  no  such 
application  is  made,  or  if  no  rule  is  granted  thereon, 
or  if  any  rule  granted  thereon  is  afterwards  discharged, 
such  award  shall  be  final  between  the  parties. 

This  and  the  following  sections  are  confined  to  awards  made  on 
a  reference  under  ss.  3, 6.  As  to  the  grounds  on  which  an  award 
will  be  set  aside,  and  the  time  and  mode  of  doing  so,  see  Russell 
on  Arbitration,  2nd  edit,  p.  646,  et  seg.  Where  a  rule  to  show 
cause  is  obtained  to  set  aside  an  award,  the  several  objections 
thereto,  which  are  intended  to  be  insisted  upon  at  the  time  of 
moving  to  make  such  rule  absolute,  must  be  stated  in  the  rule 
to  show  cause  (R.  G.,  H.  T.  1853,  r.  169 ;  and  R.  G.,  M.  V.  1854, 
r.  1,  post), 

1 0.  Any  award  made  on  a  compulsory  reference  under 
this  act  may,  by  authority  of  a  judge,  on  such  terms 
as  to  him  may  seem  reasonable,  be  enforced  at  any 
time  after  seven  days  from  the  time  of  publication, 
notwithstanding  that  the  time  for  movmg  to  set  it 
aside  has  not  elapsed. 

This  section  is  only  applicable  where  the  reference  was  com- 
pulsory. 

The  costs  may  be  taxed,  notwithstanding  the  time  for  setting 
aside  the  award  has  not  elapsed  (R.  G.,  H.  T.  1853,  r.  170 ;  and 
R.  G.,  M.  v.  1854,  r.  hpoit). 
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Amendments  in  the  Law  of  Arbitration. 
II.  Whenever  the  parties  to  any  deed  or  instrument  if  action 
in  writing  to  be  hereafter  made  or  executed,  or  any  of  SyoST  Mitf 
them,  shall  agree  that  any  then  existing  or  future  SteraiihaTe 
differences  between  them  or  any  of  them  shall  be  SSSiioD*,"" 
referred  to  arbitration,  and  any  one  or  more  of  the  fo"«o' 

__.  .  '  •'  1   •     .        Judge  may 

parties  so  agreemg,  or  any  person  or  persons  claiming  guy  pro- 
through  or  under  him  or   them,  shall   nevertheless  <»«"°8*- 
commence  any  action  at  law  or  suit  in  equity  against 
the  other  party  or  parties,  'or  any  of  them,  or  against 
may  person  or  persons  claiming  through  or  under  him 
or   them  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the 
court  in  which  action  or  suit  is  brought,  or  a  judge 
thereof^  on  application  by  the  defendant  or  defendants, 
or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as 
aforesaid,  and  that  the  defendant  was  at  the  time  of  the 
bringing  of  such  action  or  suit,  and  still  is,  ready  and 
willing  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by 
arbitration,  to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to 
costs  and  otherwise,  as  to  such  court  or  judge  may 
teem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as 
justice  may  require. 

Formerly  an  agreement  to  refer  matters  in  dispute  to  arbitra- 
tioQ,  did  not  oast  the  courts  of  their  jurisdiction  ;  and  a  plea  to 
an  action,  that  such  an  agreement  had  been  entered  into,  and 
^t  the  arbitrator  had  entered  on,  and  was  proceeding  with  the 
reference,  was  bad;  it  constituted  no  defence  {Harris  v.  Reynolds, 
7  Q.  B.  71  ;  see  also  Seott  v.  Avery,  5  H.  of  L.  Cas.  811 ;  and 
HtrUm  ▼.  Soyer,  4  H.  &  N.  613).  The  addition  of  a  covenant 
lot  to  sue,  would  seem  to  vitiate  an  agreement  to  refer  future 
ditpntes  to  arbitration  {Lee  v.  Page,  L.  J.  SO,  Ch.  857 ;  9  W.  R. 
754,  Ch-).  If  a  reference  under  a  rule  of  court  were  pending, 
ind  it  had  been  agreed  that  it  should  operate  as  a  stay  of  pro- 
ceedings, it  might  have  been  made  the  subject  of  an  appnca- 
tioo  to  the  court  to  stay  proceedings  {Dicat  v.  Jay,  6  Bing.  619 ; 
Low  V.  Kermode,  8  Taunt.  146). 

An  application  may  be  made  under  this  section  to  stay  the 
proceedings  in  an  action,  before  the  agreement  to  refer  has  been 
ntde  a  rule  of  court,  which  every  agreement  to  refer  may  now 
be,  unless  express  provision  be  made  to  the  contrary  (s.  17iPMt). 
The  rule  or  order  for  the  application  should,  in  the  first  instance, 
WipaUed  tofr  at  chambers. 
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On  failure  of 
parties  or  ar- 
bitrators, 
Judge  maj 
appoint 
single  arbi- 
trator or 
umpire. 


It  seems  that  the  agreement  to  refer,  if  made  between  parties 
to  a  written  instrument  relating  to  the  matters  to  be  referred* 
need  not  itself  be  in  writing  (Mason  v.  Haddefh  33  L.  T.,  163 
C.  P. ;  better  than  Blyth  v.  Lafone^  L.  J.  28,  Q.  B.  164). 

The  terms  "any  then  existing  or  future  differences  "  include 
all  differences  arising  out  of  the  contract,  and  within  its  scope 
(Russell  V.  Pellegrini,  6  E.  &  B.  1020;  and  mckham  v.  Harding^ 
L.  J.  28,  Ex.  215);  but  see  Daunt  y.  Lazard  (L.  J.  27,  £x. 
399). 

Semble,  the  words  "  persons  claiming  through  or  under  him  or 
them  "  do  not  include  assignees  in  bankruptcy  {Pennell  ▼.  Wedker, 
18  C.  B.  651). 

The  grounds  on  which  leave  to  revoke  an  agreement  to  refer 
has  hitherto  been  granted,  are  stated  in  Russell  on  Arbitraticn, 
2nd  ed.  p.  154,  et  seq. ;  see  also  Wallis  v.  Hirsch  (1  C.  B.,  N.  S. 
816) ;  and  Hirsch  v.  Im  Thum  (4  C.  B.,  N.  S.  569),  decided  upon 
this  section. 

No  order  will  be  made  under  this  section,  where  the  object  of 
the  defendant  is  merely  to  delay  the  plaintiff  {Lucy  v.  Pearson^  1 
C.  B.,  N.  S.  639). 

12.  If  in  any  case  of  arbitration  the  document  au- 
thorizing the  reference  provide  that  the  reference 
shall  be  to  a  single  arbitrator,  and  all  the  parties  do 
not,  after  differences  have  arisen,  concur  in  the  b^ 
pointment  of  an  arbitrator ;  or  if  any  appointed  arbi- 
trator refuse  to  act,  or  become  incapable  of  acting,  or 
die,  and  the  terms  of  such  document  do  not  show  that 
it  was  intended  that  such  vacancy  should  not  be  sup- 
plied, and  the  parties  do  not  concur  in  appointing  a 
new  one ;  or  if,  where  the  parties  or  two  arbitrators 
are  at  liberty  to  appoint  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  appoint  an  umpire 
or  third  arbitrator  ;  or  if  any  appointed  umpire  or 
third  arbitrator  refuse  to  act,  or  become  incapable  of 
acting  or  die,  and  the  terms  of  the  document  autho- 
rizing the  reference  do  not  show  that  it  was  intended 
that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  a 
new  one  ;  then  in  every  such  instance  any  party  may 
serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator  respectively ;  and  if 
within  seven  clear  days  after  such  notice  shall  have 
been  served  no  arbitrator,  umpire  or  third  arbitrator 
be  appointed,  it  shall  be  lawful  for  any  judge  of  any 
of  the  superior  courts  of  law  or  equity  at  Westminster^ 
upon  summons  to  be  taken  out  by  the  party  having 
served  such  notice  as  aforesaid,  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator,  as  the  case  may  be, 
and  such  arbitrator,  umpire  and  third  arbitrator  re- 
spectively shall  have  the  like  power  to  act  in  the 
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reference,  and  make  an  award,  as  if  he  had  been  ap« 
pointed  by  consent  of  all  parties. 

Qiuvre  whether  there  must  he  some  suit  or  arhitration  actually 
pendiDg  {lUCojty.  Hopwood,  6  W.  R.  664,  Ex. ).  The  M.  R.  has 
held  that  a  contract  of  sale,  leaving  the  price  to  he  determined  hy 
valuers,  and  matters  in  difference  between  them  to  be  determined 
by  umpire,  is  not  within  this  section  (CoUiru  v.  Collins,  26  Beav. 
806  i  see  also  LortTs  case,  1  K.  &  J.  90). 

13.  When  the  reference  is  or  is  intended  to  be  to  Whenrefer- 
two  arbitrators,  one  appointed  by  each  party,  it  shall  JJo^aibUra- 
be  lawful  for  either  party,  in  the  case  of  the  death,  »<>"  »nd  one 
reftisal  to  act,  or  incapacity  of  any  arbitrator  appointed  JJpSn*"*  *** 
by  him,  to   substitute  a  new  arbitrator,  unless  the  other  party 
document  authorizing  the  reference  show  that  it  was  arMtratw  to 
intended  that  the  vacancy  should  not  be  supplied  ;  and  ^^  **®**** 
if  on  such  a  reference  one  party  fail  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitution 

as  aforesaid,  for  seven  clear  days  after  the  other  party 
ahaU  have  appointed  an  arbitrator,  and  shall  have 
served  the  party  so  failing  to  appoint  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has 
appointed  an  arbitrator  may  appoint  such  arbitrator  to 
act  as  sole  arbitrator  in  the  reference,  and  an  award 
made  by  him  shall  be  binding  on  both  parties  as  if  the 
appointment  had  been  by  consent ;  provided,  how- 
ever, that  the  court  or  judge  may  revoke  such  appoint- 
ment on  such  terms  as  shall  seem  just. 

14.  When  the  reference  is  to  two  arbitrators,  and  Xwoarbitnu 
the  terms  of  the  document  authorizing  it  do  not  show  JjJSJirum-^ 
that  it  was  intended  that  there  should  not  be  an  um-  pin. 
pire,  or  provide  otherwise  for  the  appointment  of  an 
umpire,  the  two  arbitrators  may  appoint  an  umpire 

at  any  time  within  the  period  during  which  they 
have  power  to  make  an  award,  unless  they  be  called 
upon  by  notice  as  aforesaid  to  make  the  appointment 
Booner. 

15.  The  arbitrator  acting  under  any  such  document  Award  to 
or  compulsory  order  of  reference  as  aforesaid,  or  under  {^JSJ^ 
any  order  referring  the  award  back,  shall  make  his  months,  un- 
award  under  his  hand,  and  (unless  such  document  or  o*"ourt  e". 
order  respectively  shall  contain  a  different  limit  of  ^s^  t^*- 
time)  within  three  months  after  he  shall  have  ap- 
pointed, and  shall  have  entered  on  the  reference,  or 

shall  have  been  called  upon  to  act  by  a  notice  in  writ- 
ing from  any  party,  but  the  parties  may,  by  consent 
in  writing,  enlarge  the  term  for  making  the  award ; 
ind  it  shall  be  lawful  for  the  superior  court  of  which 
such  submission,  document,  or  order  is  or  may  be 
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Bale  to  de- 
liver posses- 
sion of  land 
pursuant  to 
award  to  be 
enforced  as  a 
Judgment  in 
ejectment. 


made  a  rule  or  order,  or  for  any  judge  thereof,  for 
good  cause  to  be  stated  in  the  rule  or  order  for  en- 
largement, from  time  to  time  to  enlarge  the  t<3rm.  for 
making  the  awards  ;  and  if  no  period  be  stated   for 
the  enlargement  in  such  consent  or  order  for  enlarg^e- 
ment,  it  shall  be  deemed  to  be  an  enlargement  for  one 
month  ;  and  in  any  case  where  an  umpire  shall  have 
been  appointed,  it  shall  be  lawful  for  him  to  enter  on 
the  reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  have  allowed  their  time  or  their  extended  time 
to  expire  without  making  an  award,  or  shall  have 
delivered  to  any  party  or  to  the  umpire  a  notice  in 
writing  stating  that  they  cannot  agree. 

The  fact  of  the  consent  not  being  in  "  writing,"  is  merely  an 
irregularity,  and  as  such  may  be  waived  {Tyerwum  v.  SmUh,  6 
E.  &  B.  719). 

The  omission  in  the  rule  or  order  of  a  statement  of  "good 
cause  "  is  also  a  mere  irregularity  {Re  Burden^  L.  J.  27^  C.  P. 
250). 

The  power  of  enlargement  may  be  exercised  after  the  e3cpira- 
tion  of  the  three  months  {Watson  y.  Beavau,  8  W.  R.  612,  Ex.)  ; 
as,  tembie,  from  above  cases,  that  3  6c  4  Will.  4,  c.  42,  s.  39»  is 
not  repealed. 

The  power  of  the  court  to  enlarge  the  time  for  making  the 
award  under  this  section,  as  under  3  &  4  Will.  4,  c.  42,  a.  39,  is 
discretionary,  and  will  not  be  exercised  unless  both  parties  will 
afterwards  be  on  an  equal  footing  {Edwards  v.  DavUs^  L.  J.  23, 
Q.  B.  278,  Bail  Court,  where  many  cases  on  this  subject  are 
collected) ;  nor  will  it  be  exercised  where  there  has  been  a  long 
delay  since  the  last  step  was  taken,  and  such  delay  is  not  aatis* 
&ctorily  accounted  for  {Doe  d.  Mayo  ▼.  Carmeli,  L.  J.  22,  Q.  B. 
321). 

16.  When  any  award  made  on  any  such  suhmission, 
document  or  order  of  reference  as  aforesaid  directs  that 
possession  of  any  lands  or  tenements  capable  of  being 
the  subject  of  an  action  of  ejectment  shall  be  delivered 
to  any  party,  either  forthwith  or  at  any  future  time,  or 
that  any  such  party  is  entitled  to  the  possession  of  any 
such  lands  or  tenements,  it  shall  be  lawful  for  the  court 
of  which  the  document  authorizing  the  reference  is  or 
is  made  a  rule  or  order,  to  order  any  party  to  the  re- 
ference who  shall  be  in  possession  of  any  such  lands 
or  tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorizing  the  reference,  to 
deliver  possession  of  the  same  to  the  party  entitled 
thereto,  pursuant  to  the  award,  and  such  rule  or  order 
to  deliver  possession  shall  have  the  effect  of  a  judg- 
ment in  ejectment  against  every  such  par^  or  person 
named  in  it,  and  execution  may  issue,  and  possession 
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ciiail  be  delivered  by  the  sheriff  as  on  a  judgment  in 
eiectment. 

As  the  title  to  land  could  not  pass  by  an  award,  it  frequently 
Wcame  necessary  that  the  award  should  direct  a  conveyance  to 
he  made  (see  Jokmson  v.  WiUon^  Willes,  248),  and  that  direction 
eoold  formerly  only  be  enforced  by  a  bill  in  equity. 

See  form  of  writ  of  execution,  R.  G.,  M.  V.  1854,  sched.  17, 


17.  Every  agreement  or  submission  to  arbitration  Agrewneiit 
by  consent,  whether  by  deed  or  instrument  in  writing,  gion"in 
not  under  seaL  may  be  made  a  rule  of  any  one  of  the  T*^'**"?  ""^r 
Saperior  (Wts  of  Law  or  Equity  at  Westminster,  on  ."^clfT 
the  application  of  any  party  thereto,  unless  such  agree-  {JJJ/jSJJ^ 
ment  or  submission  contain  words  purporting  that  the  Uon  appear. 
parties  intend  that  it  should  not  be  made  a  rule  of 

court ;  and  if  in  any  such  agreement  or  submission  it 
IB  provided  that  the  same  shall  or  may  be  made  a  rule 
of  one  in  particular  of  such  superior  courts,  it  may  be 
made  a  rule  of  that  court  only ;  and  if  when  there  is  no 
each  provision  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  superior  courts,  and  such  court 
be  specified  in  the  award,  and  the  document  authoriz- 
ing the  reference  have  not,  before  the  publication  of 
the  award  to  the  parties,  been  made  a  rule  of  court, 
SQch  document  may  be  made  a  rule  only  of  the  court 
specified  in  the  award;  and  when  in  any  case  the 
document  authorizing  the  reference  is  or  has  been 
made  a  rule  or  order  of  any  one  of  such  superior 
courts,  no  other  of  such  courts  shall  have  any  juris- 
diction to  entertain  any  motion  respecting  the  arbitra- 
tuxi  or  award. 

Under  9  &  10  Will.  8,  c.  15,  s.  1,  which  first  enabled  either  of 
iktt  parties  to  have  an  agreement  to  refer  made  a  rule  of  court,  it 
was  necessary  for  them  **  to  insert  such  their  agreement  in  their 
sahmission." 

k  Where  there  is  a  reference,  by  judge's  order,  to  arbitration, 
and  the  costs  of  the  action  and  of  the  reference  are  left  in  the 
diicretion  of  the  arbitrator,  the  costs  of  making  the  award  a  rule 
of  court  are  in  the  discretion  of  the  court,  and  will  not  be 
allowed  unless  deemed  necessary ;  nor  will  they  be  deemed  so, 
if  die  award  has  been  made  a  rule  of  court  without  a  previous 
demand  of  the  money  {Carter  v.  The  Burial  Board  ^  Tonge^ 
L  J.  29,  Ex.  293). 

See  generally,  Chit.  Arch.  11th  ed.  pp.  1620 — 1699. 

Proceedings  at  the  Trial. 

18.  Upon  the  trial  of  any  cause  the  addresses  to  the  Speeches  to 
jnrjr  fihaJi  be  regulated  as  follows  :    the  party  who  ^•^"y* 
begins,  or  his  counsel,  shall  be  allowed,  in  the  event  of 

ills  opponent  not  announcing  at  the  close  of  the  case 
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of  the  party  who  begins  his  intention  to  adduce  evi- 
dence, to  address  the  jury  a  second  time  at  the  close 
of  such  ca»e,  for  the  purpose  of  summing  up  the  evi- 
dence ;*  and  the  party  on  the  other  side,  or  his  counsel^ 
shall  be  allowed  to  open  the  case,  and  also  to  sum  up 
the  evidence  (if  any) ;  and  the  right  to  reply  shall  be 
the  same  as  at  present. 

The  order  of  beginning  has  been  decided  to  be  a  matter  for  the 
disposal  of  the  judge  at  Nisi  Priut;  and  an  incorrect  ruling  as  to 
the  proper  party  to  begin  is  no  ground  for  a  new  trial,  unless  the 
ruling  "did  clear  and  manifest  wrong"  {Brandford  v.  Freeman^  5 
Exch.  734). 

The  right  to  begin  ordinarily  accompanies  the  onus  probandi  ; 
the  best  test  seems  to  be  by  ascertaining  which  side  would  be 
entitled  to  a  verdict,  if  no  evidence  were  given  {Leete  v.  Greskam 
Insurance  Company,  15  Jur.  1161);  and  in  all  cases  where  the 
plaintiff  may  recover  damages  of  unascertained  amount,  he  is, 
notwithstanding  the  proof  of  the  issues  may  rest  upon  the  de* 
fendaot,  but  in  strict  accordance  with  this  principle,  entitled  to 
begin  {Mercer  v.  WhtUlt  5  Q.  B.  447) ;  thus,  in  an  action  for  negli- 
gence where  the  only  plea  was  one  of  accord  and  satisfaction, 
the  plaintiff  was  held,  by  Martin,  B.,  to  be  entitled  to  begin  {Fim 
¥.  The  Eastern  Counties  Railway  Company,  2Y.8iY.  133). 

Where  the  judge  decides  that  there  is  no  evidence  to  go  to  the 
jury  on  the  plaintiff's  case,  his  counsel  is  not  entided  to  sum  up 
(Hodges  y.  jncrum,  II  Exch.  214). 

A  counsel  who  has  not  announced  his  intention  to  adduce 
evidence,  in  consequence  of  which  the  party  who  began  sums 
up  his  case,  cannot  be  permitted  afterwards  to  alter  his  mind  and 
adduce  evidence  {Darby  v.  Ousley,  I  H.  &  N.  1). 

It  may  be  mentioned  here,  that  upon  the  argument  of  cross 
demurrers,  the  plaintiff  is  entitled  to  begin  {Halhead  v.  YoHng, 
6  E.  &  B.  312 ;  L.  J.  25,  Q.  B.  290;  Wolverhampton  New  Water^ 
Works  Company  v.  Hawkesford,  L.  J.  28,  C.  P.  242). 

povertoad-  19.  It  shall  be  lawful  for  the  court  or  judge,  at  the 
journ  trial,  trial  of  any  cause,  where  they  or  he  may  deem  it  right 
for  the  purposes  of  justice,  to  order  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  condi- 
tions as  to  costs,  and  otherwise,  as  they  or  he  may 
think  fit. 

A  new  trial  may  be  granted  when  one  party  is  taken  wholly  by 
surprise  by  his  adversary's  case  {Roberts  v.  Holmes,  2  C.  L.  R. 
726 ).f  So  a  deficiency  in  proof  may  occur;  and  if  it  occur  from 
other  causes  than  the  negligence  of  the  party  on  whose  part  the 
failure  arises,  in  getting  up  his  proof,  an  adjournment  may  be 
allowed.  A  postponement  was  formerly  granted  {Thompson  v. 
Lewis,  2  C.  L.  R.  707)  when  a  necessary  witness  was  absent ;  if 

*  The  siunming  up  is  not  generally  very  strictly  limited  to  the  evidence 
adduced  on  behalf  of  the  party  whose  counsel  is  thus  privileged  to  sum  up. 
It  generally  assumes  the  dimensions  of  a  general  reply.  But  see  hereon 
GlennU  v.  Glennie  ^  Bowles  (II  W.  R.  28,  Divorce  Court). 

t  The  cases  illustraiing  the  principles  on  which  the  courts  act  with 
respect  to  new  trials  in  special  circumstances,  more  or  less  partaking  of  the 
nature  of  surprise,  are  collected  in  a  note  to  Leteis  v.  Trustier,  2  C.  L.  R. 
12S. 
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it  was  epplied  for,  on  proper  affidavits,  hrfore  the  trial  began. 

Such  *'a  deficiency  in  proof,"  it  would  seem,  is  now  a  good  , 

ffoand  for  an  application  for  an  adjournment 

Where  a  party  hesitated  at  the  trial  to  consent  io  a  reference 
of  all  matters  in  difference,  Willes,  J.,  intimated  that  unless  the 
necessary  consent  was  given,  he  would  adjourn  the  trial  of  the 
eanse  until  the  next  assizes  {Jones  v.  Beaumont,  1  F.  &  F.  336). 

The  circuDDStances  in,  and  the  terms  upon  which,  an  adjourn- 
ment may  be  granted,  are  in  the  discretion  of  the  judge. 

This  enactment  applies  to  every  court  of  civil  judicature  in 
England  and  Ireland  (s.  10^,  post). 


Alterations  in  the  Law  of  Evidence. 

General  Observations, 

Many  important  alterations  having  been  made  by  recent  legis- 
lation in  the  rules  relating  to  the  examination  of  witnesses,  and 
additional  fiacilities  having  been  afforded  for  the  admission  and 
proof  of  documentary  evidence,  it  seems  desirable  briefly  to 
notice  the  general  state  of  the  law  relating  to  evidence,  before 
treating  in  detail  those  enactments  of  this  statute  which  introduce 
still  further  alterations. 

For  the  purposes  of  these  observations,  evidence  will  be  con- 
sidered, first,  as  ortU;  secondly,  as  documentary. 

Oral  Evidence, 

The  rules  of  law  relating  to  oral  evidence  may  be  considered, 
firstly,  in  reference  to  the  admissibility  of  witnesses ;  secondly, 
to  the  manner  of  their  examination. 

It  is  obvious  that  any  witness  who  can  throw  light  upon  a  fact  AdmUtibiiUp 
in  issue  should  be  heard  to  state  what  he  knows,  subject  to  such  ofwitneues. 
observations  as  may  arise  either  as  to  his  means  of  knowledge, 
or  to  bis  disposition  to  state  the  truth.  And  this  has  always 
been  the  law  of  England :  subject,  however,  to  an  important  ex- 
ception, by  which  all  those  persons  were  excluded  as  witnesses 
who  were  either  infamous,  or  interested  in  the  event  of  the  cause. 
All  others  were  competent  witnesses ;  the  jury  were  to  judge  of 
their  credihility. 

Infamous  persons  were  such  as  might  be  challenged  as  jurors, 
propter  delictum,  and  were  not  admitted  to  inform  that  jury,  with 
whom  they  might  not  associate. 

Interested  witnesses  might  be  examined  upon  the  voir  dire,  if 
suspected  to  be  secretly  concerned  in  the  event;  or  their  interest 
might  be  prpved,  in  oraer  to  disqualify  them.  The  law  thus  care- 
fully excluded  not  only  the  parties  to  the  cause,  but  any  one  who 
had  the  most  minute  interest  in  the  result ;  for  every  person  so 
circumstanced,  however  insignificant  his  interest,  was  presumed 
incapable  of  resisting  the  temptation  to  perjury;  as  every  judge 
and  juryman  was  presumed  incapable  of  discerning  perjury  com- 
mitted under  circumstances  (according  to  the  former  presumption) 
especially  calculated  to  excite  suspicion.  The  first  inroad  on 
this  exclusion  of  evidence  was  made  by  the  stat.  3  &  4  Will.  4,  S  I*  4  Will. 
c  42,  5.  26,  which  enacted  that  •*  in  order  to  render  the  rejec-  *•  **»  *•  ^^* 
tion  of  witnesses  on  the  ground  of  interest  less  frequent,  if  any 
witness  should  be  objected  to  as  incompetent,  on  the  ground 
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jdmUtibmtp  ftat  the  verdict  or  judgment  in  the  action  would  be  admissible 
oj  mtmetMs.    Iq  evidence  for  or  against  him,  he  should  nevertheless  be  ex- 
amined ;  but  in  that  case  the  verdict  or  judgpnaent  should  not 
be  admissible  for  or  against  him,  or  any  one  claiming   under 
him." 
6  4-7  Vict.  -A.  greater  improvement  was  effected  by  the  stat.  6  &  7  ^Ict. 

c.  85, «.  1.  c.  85,  which  (s.  1 )  removed  incompetency,  on  the  ground  ot  in- 
terest,  in  all  persons,  except  the  parties  to  any  suit,  action,  or 
proceeding  named  on  the  record,  or  any  lessor  of  the  plain tiif  in 
ejectment,  or  tenant  of  the  premises  sought  to  be  recovered  in 
that  action,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  made  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  was  brought  or  de- 
fended,  or  the  husband  or  wife  of  such  persons.  The  advanta^^ 
found  to  flow  from  this  alteration  in  the  law  led  to  the  statute 
14^15  Vict.  14  &  15  Vict  c.  99 ;  by  the  first  section  of  which  so  much  of 
e.  99,  the  6  k,  7  Vict.  c.  85,  s.  1,  as  excepted  the  admissibility  as 

Sec.  1.       witnesses,  of  parties  to,  and  of  persons  directly  interested  in 
Sec.  2.       actions  was  repealed.    The  second  section  enacts,  that  in  any 
court  of  justice,  the  parties  and  the  persons  in  whose  behalf  anv 
action,  suit,  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  therein  excepted,  be  competent  and  compellable 
to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the 
See.  s.       'uit.    The  third  section  of  the  statute  provides,  that  it  shall  not 
render  any  person  charged  with  an  onence  competent  or  com- 
pellable to  give  evidence  against  himself,  nor  shall  it  render  any 
person  compellable  to  answ^  any  question  tending  to  criminate 
himself,  nor  shall  it  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 
See.  4.       for  or  against  her  husband.    The  fourth  section  of  the  statute 
further  provides,  that  it  shall  not  apply  to  any  proceeding  in- 
stituted in  consequence  of  adultery,*  nor  to  any  action  for  breach 
of  promise  of  marriage.    It  was  decided,  soon  after  it  had  become 
law,  that  the  second  section  of  this  statute  did  not  render  a  wife 
admissible  as  a  witness  for  or  against  her  husband ;  and  accord- 
16  4^  17  Viet,  ingly  the  statute  16  &  17  Vict.  c.  83  (the  Evidence  Amendment 
c.  8S.  Act,  1853),  was  passed,  which  enacts  (ss.  1, 4),  that  the  husbands 

Seee.  1,4.  and  wives  of  the  parties  to  any  suit,  or  of  the  persons  on  whose 
behalf  any  such  proceeding  was  brought  or  defended,  should 
thereafter  be  competent  and  compellable  to  give  evidence  on 
behalf  of  either  partv,  or  of  any  of  the  parties.  Neither  husband 
or  wife  is  compellable,  however,  to  disclose  any  communication 
Sec.  8.  during  marriage  (s.  3);  and  neither  party  is  a  competent  witness 
in  a  criminal  proceeding,  nor  in  any  proceeding  instituted  in 
Sec.  2.  consequence  of  adultery  (s.  2).  By  these  several  statutes  all 
rules  tending  to  the  exclusion  of  evidence  have  been  abrogated, 
except  in  the  cases  specified. 

Manner  of  The  second  branch  of  the  law  reladng  to  oral  evidence  regulates 

examioa-        |]jq  examination  of  witnesses ;  and  its  fundamental  principle  is, 

that  the  value  of  all  tesdmony  rests  on  the  sanction  of  religion.f 


*  See  Bobi$utm  v.  nobinton  and  Lane  (I  Sw.  8^  Tr.  Z9t). 

t  A  wttnesB,  a  party  to  the  cause,  when  about  to  be  vwoni,  was  objected  to 
on  tbe  ground  of  want  of  religious  belief.  The  Judge  caused  her  to  be  swoni 
OD  the  9oir  dire,  and  she  was  examined  by  the  opposing  couneel,  and  stated 
that  she  did  not  belitva  in  the  obligation  of  aa  oath,  any  mon  than  la  that 
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Hence,  BO  evidence  can  be  received  otherwise  than  upon  oath  ; 

ocept  in  the  case  of  certain  religious  sects,  who  are  allowed  to 

Bake  a  solemn  affirmation.     But  the  religious  sanction  is,  as  to  Affirmation 

then,  considered  equally  indispensable ;  so  that  the  witness  is  **^l^  <^ 

slways  liable  to  be  asked  whether  he  belicTes  in  a  future  state  of  ^^   * 

leward  and  punishment ;  and  in  the  event  of  his  answering  in  the 

aefatiTe,  he  is  excluded  from  giving  evidence. 

The  exception  just  mentioned  has  hitherto  been  in  favour  of 
Qnakers,  Moravians  and  Separatists ;  but  it  has  often  happened 
that  an  individual,  not  belonging  to  either  of  these  denominations, 
has,  frotn  conscientious  motives,  refused  to  be  sworn.    The  con- 
sequence has  been,  not  only  the  loss  of  his  evidence  to  the  party 
calling  the  witness,  but  the  exposure  of  the  latter  to  a  committal 
for  contempt.     Individuals  have  been  committed  for  refusing  to 
be  sworn,  though  the  only  result  was  that  in  such  cases  the 
witness  suffered  for  conscience  sake;  while  justice  may  have 
been  defeated  by  the  want  of  his  testimony.    There  could  be  no 
reason  why  the  same  regard,  which  is  had  to  the  scruples  of  bodies 
of  persons  calling  themselves  Quakers,  Moravians  or  Separatists, 
should  not  be  extended  to  those  of  an  individual ;  and  it  was 
thought  that  it  might  be  left  to  a  judge  to  ascertain  whether  an 
objection   professed  by  a  -witness  in  such  circumstances  was 
sincere  or  not.     Accordingly,  if  any  person  called  as  a  witness 
pow  refuses  to  be  sworn  from  alleged  conscientious  motives,  the 
judge  may,  upon  being  satisfied  of  the  sincerity  of  the  objection, 
permit  the  witness,  instead  of  being  sworn,  to  make  a  solemn 
affirmation  or  declaration ;  which,  it  is  enacted,  shall  be  of  the 
>ame  force  and  effect  as  if  the  witness  had  taken  an  oath  in  the 
«nal  form  (s.  20,  po9i). 

It  occasionally  happens  that  a  witness,  called  under  a  belief  How  far  a 
that  he  will  prove  a  certain  fact,  turns  round  upon  the  party  5^'^'^«7?A£t 
calling  him,  and  proves  directly  the  reverse.    The  party  calling  ownwitneu, 
the  witness  was  not  precluded  from  proving  by  other  testimony 
what  the  witness  had  negatived;   but  whether  be  ought  to  be 
illowed  to  discredit  his  own  witness,  either  by  impeaching  his 
diaracter,  or  by  showing  that  he  had  previously  made  statements 
at  variance  with  the  evidence  given  by  him,  was  a  point  upon 
which  the  decisions  of  the  courts  were  conflicting. 

^  For  the  admissibility  of  the  proposed  evidence^  it  is  said  that 
this  coarse  is  necessary  as  a  security  against  the  contrivance  of 
n  artful  witness,  who  otherwise  might  recommend  himself  to  a 
party  by  the  promise  of  favourable  evidence  (being  really  in  the 
interest  of  the  opposite  party),  and  afterwards  by  hostile  evidence 
ruin  his  cause;  and  that  the  power  of  proving  contradictory  state- 
Bents  ought  to  be  the  same,  whether  the  witness  is  called  by  the 
one  party  or  the  other:  that  such  a  power  is  necessary  for  the 
purpose  of  placing  the  witness  fairly  and  completely  before  the 
court,  and  for  enabling  the  jury  to  ascertain  how  far  he  deserves 
to  be  believed:  that  the  ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evi- 


of  her  word,  nor  did  tbe  believe  in  a  ftitare  ttate  of  rewards  and  ponish- 
■enti;  but  that  she  wsa  morally  bound,  by  the  solemn  declaration  she  had 
takes,  to  spMk  the  truth.  The  Judge  thereupon  refused  to  admit  her  to  be 
txamtoed  in  the  canae : — Held,  that  the  witness  was  properlv  rejected :  that 
theie  was  nothing  irregular  in  the  course  pursued;  and  that  the  witness 
beiDf  sworn  on  the  voir  dirt  did  not  prevent  her  subsequent  rejection  {Madan 
mdWif9  V.  Cakmaeh,  L.  J.  SI,  Ex.  118X 


204 


THE  COMMON  LAW  PROCEDUBE  ACT,  1854. 


Hfiwfar  a 
party  may 
ditcredit  hit 
own  witneu. 


dence,  and  that  the  exclusion  of  the  proof  of  contrary  statements 
might  be  attended  with  the  worst  consequences. 

*'  The  chief  objection  to  the  proposed  evidence  appears  to  be, 
that  a  party,  after  calling  a  witness  as  a  witness  of  credit,  ought 
not  to  be  allowed  to  discredit  him.  The  objection  proceeds  upon 
the  supposition  that  the  party  first  acts  on  one  principle,  and 
aftetwards,  being  disappomtea  by  the  witness,  turns  round  and 
acts  upon  another,  thus  imputing  to  the  party  something  of  double 
dealing  or  dishonest  practice.  But  it  is  evident  that  this  does  not 
apply  to  the  case  where  a  party,  having  given  credit  to  a  witness, 
is  deceived  by  him,  and  nrst  discovers  the  deceit  at  the  trial  of 
the  cause.  To  reject  the  proposed  evidence  in  such  a  case,  and 
repress  the  truth,  would  be  to  allow  the  witness  to  deceive  both 
jury  and  party,  and  might  work  serious  injustice."— (&coiii 
Report  of  the  Common  Law  Commissioners,  1850,  p.  16.) 

The  argument  in  favour  of  the  admissibility  of  such  evidence 
was  powerfully  put  by  Lord  Denman  in  his  judgment  in  the  case 
of  Wright  V.  Beckett  (1  M.  &  Rob.  414).— "If  the  witness  pro. 
fessing  to  be  mine,"  says  his  lordship,  '*  has  been  bribed  by  my 
adversary  to  deceive  me, — if,  having  taught  me  to  expect  the  truth 
from  him,  he  is  induced  by  malice  or  corruption  to  turn  round 
upon  me  with  a  newly>invented  falsehood,  which  defeats  my  just 
right,  and  throws  discredit  on  all  my  other  witnesses, — must  I  be 
prevented  from  showing  the  jury  facts  like  these  ?  Suppose  that 
in  some  dispute  happening  in  the  street,  a  bystander  declares  his 
name  to  one  of  the  contending  parties,  and  his  readiness  to  prove 
his  conduct  blameless;  that  he  attends  the  solicitor,  and  gives  in 
his  deposition  to  the  same  effect,  but,  when  sworn  in  open  court, 
takes  part  with  the  adversary.  The  question  then  is,  whether  he 
is  to  be  believed,  or  the  other  witnesses  called  by  the  same  party. 
Some  one  in  court  happens  to  know  him,  and  whispers  to  the  at- 
torney, '  He  has  deceived  you  in  every  way ;  he  has  given  you  a 
false  name ;  he  is  the  adversary's  brother  and  partner :  moreover, 
he  has  been  for  years  notoriously  infamous !'  Or,  suppose  such 
a  trial  for  misdemeanour,  as  some  that  have  lately  revolted  the 
public  mind ;  and  that  some  stranger,  after  voluntarily  offering 
his  testimony  to  a  calumniated  man,  should  unexpectedly  side 
with  his  false  accuser.  If  the  rule  against  discrediting  your  own 
witness  must  be  strictly  construed,  these  deceptions  cannot  be  ex* 
posed.  You  will  be  told  that  you  have  called  him ;  you  must  take 
him  for  better  and  for  worse,  and  must  be  bound  by  all  his  state- 
ments. Or,  if  you  are  permitted,  by  reason  of  your  late  discovery 
of  these  facts,  to  prove  them  for  your  own  necessary  protection, 
this  must  be,  because  the  rule  cannot  apply  to  a  case  where  such 
facts  are  brought  to  your  knowledge  after  you  have  placed  him 
in  the  witness-box.  The  rule,  therefore,  is  limited  by  that  con- 
dition ;  and  you  shall  be  at  liberty  to  discredit  your  witness  by 
such  evidence,  because  you  have  been  deceived  and  surprised. 
Can  any  reason  then  be  assigned,  why,  when  equally  deceived  by 
his  denying  to-day  what  he  asserted  yesterday,  you  should  be  ex- 
cluded from  showing  the  contradiction  into  which,  from  whatever 
motive,  he  has  fallen  ?  It  is  clear  that,  in  civil  cases,  the  exclu- 
sion might  produce  great  injustice,  and  in  criminal  cases  im- 
proper acquittals  and  fraudulent  convictions." 

The  Commissioners  were  of  opinion,  with  Lord  Denman,  that 
a  party  should  be  permitted  not  only  to  contradict  the  testimony 
of  his  own  witness  by  other  evidence,  but  also  to  prove  that  the 
witness  himself  had  made  opposite  statements.    The   Legis- 
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lature  has  acted  on  this  opinion.  While,  then,  a  party  pro- 
ducing a  witness  is  not  to  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character,  he  may,  if  the  witness  in  the 
opinion  of  the  judge  proves  adverse,  contradict  him  by  other 
evidence ;  or»  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony. 
But  before  such  last-mentioned  proof  can  be  given,  the  circum- 
stances of  the  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement  (s.  22,  pat). 

In  cross-examination,  it  is  frequently  material,  with  a  view  of  Proof  of  €0%- 
impeaching  the  credit  of  an  adverse  witness,  to  show  that  he  has  j^'^^  f 
previously  made  statements  different  from  those  to  which  he  has  adverse  wi^ 
deposed  in  court.     If  these  statements  were  verbal,  and  were  n9$$u, 
relevant  to  the  matter  at  issue,  and  the  witness,  having  been  cross- 
examined  on  them,  so  as  to  give  him  an  opportunity  of  expla- 
nation, denied  having  made  them,  evidence  might  be  adduced  to 
prove  the  statements  as  to  which  he  had  been  cross-examined. 

The  rule  of  law  was  thus  stated  by  Parke,  B.,  in  Crotoley  v. 
Page  (7  C.  &  P.  791) :  **  Evidence  of  statements  by  witnesses  on 
other  occasions  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admis- 
nble  in  order  to  impeach  the  value  of  that  testimony ;  but  it  is 
only  such  statements  as  are  relevant  that  are  admissible ;  and,  in 
order  to  lay  a  foundation  for  the  admission  of  such  contradicto^ry 
statements,  and  to  enable  the  witness  to  explain  them,  and,  as  I 
conceive,  for  that  purpose  only,  the  witness  may  be  asked 
whether  he  ever  said  what  is  suggested  to  him,  with  the  name  of 
the  person  to  whom  or  in  whose  presence  he  is  supposed  to  have 
said  it,  or  some  other  circumstance  sufficient  to  designate  the 
particular  occasion.  If  the  witness,  on  the  cross-examination, 
admits  the  conversation  imputed  to  him,  there  is  no  necessity 
for  giving  further  evidence  of  it;  but  if  he  says  he  does  not  recol" 
leety  that  is  not  an  admission,  and  you  may  give  evidence  on  the 
other  side  to  prove  that  the  witness  did  say  what  is  imputed, 
always  supposing  the  statement  to  be  relevant  to  the  matter  at 
issue.  This  has  always  been  my  practice.  If  the  rule  were  not 
so,  you  could  never  contradict  a  witness  who  said  he  could  not 
remember." 

A  doubt  had  arisen  on  the  law  as  laid  down  above  by  Mr.  Baron 
Parke,  in  consequence  of  Lord  Chief  Justice  Tindal  having,  in 
one  case,  said  he  had  never  heard  such  evidence  admitted  in  con- 
tradiction, except  where  the  witness  had  expressly  denied  the 
statement;  and  of  Lord  Abinger  having,  on  another  occasion, 
expressed  a  similar  opinion.  This  conflict  of  authority  has  been 
set  at  rest,  and  Mr.  Baron  Parke's  ruling,  as  **  the  most  sound 
and  fittest  to  be  followed,"  has  been  expressly  enacted. 

If  a  witness,  upon  cross-examination  as  to  a  former  statement 
by  him,  inconsistent  with  his  present  testimony,  does  not  dis- 
tinctly admit  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it.  But  before  such  proof  can  be 
given,  the  circumstances  of  the  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  him,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement  (s.  23,  post). 
When  the  contradictory  statement  alleged  to  have  been  made 
by  the  witness  was  in  writing,  the  rule,  as  laid  down  in  the 
Queen's  case,  bad  hitherto  been^  that  the  cross-examining  counsel 
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Proof  of  eon-  mutt  produce  the  document  as  hu  evidence,  and  have  it  read,  in 
JjJ^J^J^  ^-  order  to  found  upon  it  any  <|uettions  to  the  witness.  That  this 
adveraemU-  ^^  might  not  be  evaded,  it  was  further  laid  down  that  the 
nefMf.  witness  could  not    be  asked  whether  he  had  ever  made  repr^' 

tentatUms  of  the  nature  suggested  to  him,  without  counsel  in- 
forming him  whether  the  question  referred  to  representations  in 
writing,  or  in  words  alone.    Thus,  a  counsel  defending  a  prisoner 
was  not  permitted  to  ask  a  witness  for  the  prosecution,  whether 
he  had  not  made  a  different  statement  before  the  magistrate, 
without  first  reading  over  and  putting  in  his  deposition.     The 
efiectof  the  rule  in  practice,  was  to  exclude  the  former  statement ; 
and  its  soundness  was  much  questioned  by  judges,  and  by  com- 
mentators on  the  Law  of  Evidence.   Lord  Brougham  has  observed, 
**  If  I  wish  to  put  a  person's  memory  to  the  test,  I  am  not  allowed 
to  examine  him  as  to  the  contents  of  a  letter  or  other  paper 
which  he  has  written.     I  must  put  the  document  into  his  hands 
before  I  ask  him  any  questions  upon  it ;  though,  by  so  doing,  he 
at  once  becomes  acquainted  with  its  contents,  and  so  defeats  the 
object  of  my  inquiry.    Neither  am  I,  in  like  manner,  allowed  to 
apply  the  test  to  his  veracity ;  and  yet,  how  can  a  better  means 
be  found  of  sifting  a  person's  credit,  supposing  his  memory  to 
be  good,  than  examining  him  to  the  contents  of  a  letter  written 
by  him,  and  which  he  believes  to  be  lost  ?  " 

The  chief  reason  assigned  for  the  rule  was,  that  the  adoption 
of  a  contrary  course  would  enable  the  cross-examining  counsel 
to  put  the  court  in  possession  of  a  part  onlv  of  the  contents  of  the 
writing,  though  a  knowledge  of  the  whole  might  be  essential. 
But  the  obvious  answer  to  this  objection  to  an  alteration  in  the 
rule  is,  that  the  witness,  on  re- examination,  may  be  questioned 
as  to  any  other  parts  of  the  writing  which  may  tend  to  qualify » 
contradict  or  explain  the  passages  referred  to  in  cross- exami* 
nation.  The  rule  has  accordingly  been  altered ;  and  a  witness 
may  now  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to  him. 
But,  if  it  is  intended  to  contradict  the  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  contradicting  him  (s.  At  pott). 

The  judge  may  also,  at  any  time  during  the  trial,  require  the 
production  of  the  writing  for  his  inspection,  and  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  thinks  fit  (s.  24,  post)^ 
Any  abuse  of  the  facility  for  cross-examination  thus  given,  may 
be  prevented  by  the  judge  calling  for  and  dealing  with  the  writing 
as  he  thinks  fit. 


Proof  of  pre- 
vious  conviC' 
iion  of  a 
wUneu, 


An  important  test  of  the  veracity  of  a  witness  may  be  found 
in  his  general  character.  If  he  has  been  guilty  of  offences  which 
imply  want  of  probity,  and  especially  absence  of  veraci^,  such 
as  perjury,  forgery,  or  the  like,  such  facts  ought  evidently  to  be 
considered  in  forming  an  e'^timate  of  the  value  of  his  evidence, 
particularly  if  it  be  in  conflict  with  the  testimony  of  another 
witness  of  unquestioned  Integrity.  But  because  a  person  is  in 
possession  of  a  fact  which  is  important  to  another  in  a  legal 
proceeding,  to  which  he  individually  is  no  party,  should  he,  by 
becoming  a  witness  to  prove  that  fact,  be  made  liable  to  be  inter- 
rogated as  to  some  delinquency  of  which  no  proof  may  exist,  or 
as  to  some  offence  for  which  he  has  already  paid  the  penalty  t 
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The  obvious  hardship  of  subjecting  a  witness  to  such  an  exaroi- 

oadoQ  becomes  more  strikinff  if  the  individual,  having  been 

leaUy  guilty  of  any  offence,  has  since  recovered  his  character 

and  che  good  opinion  of  his  neighbours.    But  if  the  witness  deny 

the  imputation  ?   Should  the  party  cross-examining  be  at  liberty 

to  prove,  by  other  testimony,  the  offence  or  the  conviction  which 

he  alleges  against  the  witness  ?     Such  a  course  might  involve 

grievous  injustice  to  the  witness,  for  he  might  have  no  notice  of 

the  accusation  about  to  be  made,  and  could  not  be  expected  to 

come  prepared  to  defend  himself  from  charges  of  which  he  might 

be  wholly  innocent 

The  law  of  England  accordingly  protected  a  witness  against 
such  consequences ;  and  while  it  allowed  such  questions  to  be 
put,  it  left  the  witness  at  liberty  not  to  answer ;  and  if  he  did 
answer,  and  denied  the  imputation,  his  denial  was  conclusive,  and 
could  not  be  controverted.  The  rule  has,  however,  been  modified. 
A  witness  may  be  questioned,  aa  he  has  hitherto  been,  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanour ; 
but  it  upon  being  so  questioned,  he  either  denies  the  fact,  or 
refuses  to  answer,  the  opposite  party  may  prove  such  conviction 
(s.  25,  po$i).  The  denial  of  the  witness,  or  his  refusal  to  answer, 
is  no  longer  conclusive.  On  the  contrary,  it  exposes  his  whole 
evidence  to  the  imputation  of  being  false,  if  a  conviction  be 
pTDved.  On  the  other  hand,  if  the  fact  of  the  conviction  be  ad- 
mitted by  the  witness,  the  examination  can  go  no  further ;  and 
the  admission  will  afford  ground  for  a  presumption,  that  in  other 
Boaiters  the  witness  has  spoken  the  truth,  since  he  has  not  hesi- 
uted  to  confess  a  crime  of  his  previous  life. 

With  regard  to  questions  which  do  not  tend  to  expose  him  to 
prosecution,  but  which  tend  to  degrade  his  character  bv  imputing 
to  him  misconduct  not  amounting  to  legal  criminality  or  the 
having  been  convicted  of  a  crime,  the  law  in  like  manner  pro- 
tects him  in  refusing  to  answer,  unless  the  misconduct  imputed 
has  reference  to  the  cause  itself 

The  law  of  England  also  protects  a  witness  in  refusing  to 
answer  any  question  where  the  answer  may  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty,  or  a  forfeiture. 

Documentary  Endenct* 

The  law  as  to  documentary  evidence  has  also  been  in  some 
respects  altered  and  improved.  Many  instruments  must  be 
attested  by  one  or  more  witnesses.  Thus  a  will,  to  be  valid,  Atieiting 
must  be  attested  by  two  witnesses}  an  agreement  between  a  ^"^tntuei. 
master  of  a  ship  and  a  merchant-seaman  by  one ;  a  warrant  of 
attorney  or  cognovit  must  be  attested  by  an  attorney.  Instru- 
ments are  often  attested  in  a  particular  way,  in  consequence  of 
their  being  executed  under  powers,  where  the  parties  creating 
such  powers  have  required  such  attestation.  It  is  also  usual  in 
the  case  of  instruments  under  seal,  and  by  no  means  uncommon 
b  the  case  of  ordinary  written  agreements,  to  have  documents 
subscribed  by  one  or  more  attesting  witnesses. 

It  had  formerly  been  the  rule,  that  before  an  attested  document 
could  be  received  in  evidence,  the  attesting  witness  should  ha 
called  to  prove  the  execution.  So  stringent  was  this  rule,  that  in 
a  recent  action  of  ejectment  by  a  mortgagee,  in  which  the  exe* 
cation  of  the  mortgage  was  admitted  by  the  defendant  in  the 
witness- box,  the  puuntiff  was  notwithstanding  nonsuited  by  the 
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jud^»  and  by  the  court  held  to  have  been  so  property.     "The 
principle  on  which  the  necessity  for  producing  the  attesting 
witness  rests,  is,  that  the  witness  is  supposed  to  be  conversant 
with  all  the  circumstances  under  which  the  deed  was  executed. 
But  it  is  notorious  that,  in  practice,  the  attesting  witness,  in  the 
majority  of  instances,  knows  nothing  of  the  transactions;  the  in- 
strument having  been  prepared,  a  clerk,  a  servant  or  a  neighbour 
is  called  in  to  attest  it.     Added  to  which,  as  parol  testimony  is 
not  admitted  to  contradict  or  vary  the  terms  of  a  written  instru- 
ment, the  occasions  are  few  indeed  where  the  evidence  of  the 
attesting  witness  goes  further  than  to  prove  the  execution  of  the 
writing." — {Second  Report  qf  the  Common  Law  Commiisioners, 
1850,  p.  28.)    The  necessity  of  calling  the  witness,  where  the 
execution  of  the  instrument  was  not  in  dispute,  and  where  there 
were  no  concomitant  circumstances  to  be  inquired  into,  has  often 
been  attended  with  difficulty  and  expense,  and  sometimes,  as  in 
the  case  above  referred  to,  led  to  the  defeat  of  justice.     "  Cases 
have  occurred  where,  in  tracing  a  title,  numerous  witnesses  from 
distant  parts  have  been  rendered  necessary  to  prove  the  formal 
execution  of  deeds,  though  their  execution  was  not  really  in  dis- 
pute, and  the  handwriting  to  all  might  have  been  proved  by  a 
single  witness,  and  doubtless  would  have  been  admitted,  but  for 
the  difficulty  which  it  was  thought  would,  by  the  existing  rule, 
be  thrown  in  the  way  of  the  party  alleging  title." — ( /6.,  p.  23. )    It 
has  sometimes  also  happened  at  a  trial,  that  it  has   become 
necessary  to  give  in  evidence  a  document  which  it  had  not  been 
supposed  would  be  required ;  or  a  document  has  been  produced 
by  a  witness,  which  unexpectedly  turned  out  to  be  attested.    The 
attesting  witness  not  being  at  hand,  although  the  si^ature  of 
the  party  might  be  easily  proved,  or  the  witness  jproducing  the 
instrument  might  have  heard  him  admit  the  execution,  the  do- 
cument could  not  be  received,  and  the  party  requiring  it  has 
accordingly  lost  his  cause. 

When  the  genuineness  of  a  document  is  not  in  dispute,  the 
parties  ought  not  to  be  limited  to  any  particular  witness  to  prove 
the  execution.  When  the  genuineness  is  in  dispute,  the  party 
producing  it  will  be  sure  to  call  the  attesting  witness,  as  his 
absence  would  tend  to  throw  the  greatest  discredit  dn  the  instru- 
ment It  is,  therefore,  no  longer  necessary  to  prove  by  the 
attesting  witness  any  instrument  to  the  validity  of  which  attestatitm 
is  not  requisite;  and  such  instruments  may  be  proved  by  ad- 
mission, or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto  (s-  26,  post). 

In  giving  documentary  evidence,  the  genuineness  of  band- 
writing  frequently  comes  in  dispute.  Hitherto  handwriting  might 
have  been  proved  by  a  witness  who  had  acquired  a  knowledge  of 
it,  by  having  seen  the  party  write  even  in  a  single  instance ;  or 
by  one  who  had  never  seen  the  party  write  at  all,  but  who,  by 
correspondence  which  had  been  acted  upon,  had  acquired  a  know- 
ledge of  his  vn-iting.  The  law,  however,  did  not  allow  a  witness 
to  institute  a  comparison  between  the  handwriting  in  dispute  and 
documents  the  genuineness  of  which  was  not  disputed,  and  it 
prevented  even  the  jury  from  doing  so,  unless  such  documents 
were  otherwise  in  evidence  in  the  cause." 

This  rule  of  law,  and  a  doubt  which  has  arisen  as  to  the  extent 
to  which  it  ought  to  be  carried,  are  well  illustrated  in  two  cases 
referred  to  by  the  Commissioners  (1850)  in  their  Report. 

In  Doe  d.  Mudd  v.  Sackermore  (5  A.  &  E.  703),  which  was  an 
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letion  of  ejectment,  a  will  was  produced  for  the  defendant ;  and 
OQ  ooe  day  of  the  trial  an  attesting  witness  was  called,  who  swore 
that   the  attestation  was  his.    On  cross-examination,  eighteen 
oAer  ngrnatures  were  shown  the  witness  (none  of  which  were  in 
eridence),  and  he  acknowledged  them  to  he  his.     On  a  subse- 
quent day,  a  witness  was  tendered  for  the  plaintiff  to  prove  the 
ittestation  not  to  be  genuine.    This  witness  was  an  inspector  at 
the  Bank  of  England.     It  was. his  business  to  compare  the  sig- 
Dttores  to  powers  of  attorney  with  the  former  signatures  of  the 
pn^es,  to  ascertain  their  genuineness;  but  he  had  no  knowledge 
of  the  handwriting  of  the  supposed  attesting  witness,  except  from 
Wring:,  previously  to  the  trial,  and  again  since  he  had  been  called 
ai  a  witness,  examined  the  signatures  admitted  by  him  to  be  his. 
His  evidence  was  rejected ;  and  on  motion  for  a  new  trial,  on  the 
frouikd  of  the  improper  rejection  of  evidence,  the  question  was, 
ahether  the  witness,  who  had,  by  seeing  the  signatures  of  the 
writings  admitted  to  be  genuine,  acquired,  as  he  affirmed,  a  know- 
ledge of  the  handwriting,  might  be  asked  whether  he  believed  the 
^gnature  of  the  attesting  witness  to  be  the  handwriting  of  the 
person  who  wrote  the  other  signatures.    Two  judges  were  of 
opinion  that  the  evidence  ought  to  have  been  received ;  the  others 
that  it  ought  not.     It  would  seem  that  the  evidence  was  properly 
rejected.     In  the  FiUttalier  Peerage  Case  (10  CI.  &  Fin.  193),  it 
was  necessary  to  show  that  a  pedigree,  purporting  to  have  been 
made  ninety  years  before,  by  an  ancestor  of  the  claimant,  was,  in 
point  of  fict,  written  by  him.     In  order  to  do  so,  an  inspector  of 
franks  and  official  correspondence  was  called,  who  stated  that  he 
had  examined  the  signatures  to  other  documents  admitted  to  have 
been  executed  by  the  ancestor ;  that  they  were  written  in  a  re- 
markable character,  and  that  his  mind  was  so  impressed  with  that 
character,  as  to  enable  him,  without  immediate  comparison,  to  say 
whether  any  other  document  was  or  was  not  in  the  handwriting 
of  the  same  person.     This  eridence  was  rejected  by  the  Com- 
mittee.   The  family  solicitor  was  then  called.    He  stated  that  he 
had  acquired  a  knowledge  of  the  ancestor's  handwriting  from 
baring  had  occasion,  at  different  times  and  in  the  course  of  busi- 
ness, to  examine  many  instruments   purporting  to  have  been 
written  or  signed  by  him,  and  which  instruments  came  to  the 
claimant  of  the  peerage,  with  property  formerly  belonging  to  that 
ancestor.    This  witness  was  held  competent  to  prove  the  ances- 
tor's handwriting. 

There  was  also  a  difference  of  opinion  on  another  point,  viz., 
whether  writings  not  admissible  as  evidence  in  the  cause,  though 
purporting  to  be  written  by  the  party  whose  handwriting  is  dis- 
puted, may  be  put  into  the  witness's  hand,  to  be  used  for  testing 
his  knowledge  of  that  handwriting.  In  Grifftts  v.  Ivery  ( 1 1  A .  &  E. 
822),  the  issue  being  whether  the  acceptance  on  a  bill  of  exchange 
was  signed  by  the  defendant,  witnesses  acquainted  with  his 
writing  being  called  to  prove  the  negative,  it  was  proposed,  in 
cross-examination,  to  lay  before  each  witness  a  paper  purporting 
to  bear  the  defendant's  signature,  and  to  inquire  of  each  his 
opinion  whether  this  was  the  defendant's  signature.  This  was 
prq)osed  for  the  purpose  of  testing  their  knowledge  of  the  de- 
fendant's handwriting.  This  evidence  was  rejected;  and  the 
Cotnt  of  Queen's  Bench  decided  that,  as  the  proposed  paper  was 
BO  part  of  the  proofs  in  the  cause,  the  inquiry  was  not  allowable. 
h  the  subsequent  case  of  Young  v.  Honner  (2  M .  &  R.  586),  an 
action  against  the  defendant  as  acceptor  of  a  bill,  a  witness  called 
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CowtparUom 

cfkamd- 

wriHmg, 


Stampt. 


on  hit  behalf  stated  that  he  believed  the  signature  not  to  be 
the  handwriting  of  the  defendant—giving,  as  his  reason,  that  the 
defendant  always  sigpied  his  name  with  certain  initials,  the  sig- 
nature to  the  hill  l^ing  at  full  length.  In  cross-examination  a 
paper,  not  in  any  way  relevant  to  the  issue,  being  put  into  his 
hand,  he  stated  that  he  believed  it  to  bear  the  genuine  signature 
of  the  defendant.  It  was  then  proposed  to  ask  him  whether  the 
signature  was  not  in  the  same  form  as  that  upon  the  bill,  namely, 
at  fiill  length.  Upon  this  being  objected  to,  Baron  Alderson, 
after  consulting  the  Court  of  Exchequer,  stated  that  they  were 
unanimously  of  opinion  that  the  cross-examination  was  regular, 
and  that  the  question  objected  to  might  be  put  The  Court  of 
Exchequer  could  not  concur  in  the  decision  of  the  Court  of 
Queen's  Bench  in  Gr\ffits  v.  /wry,  tt6t  supra. 

The  reasons  for  the  exclusion  of  other  writings  as  a  medium 
of  comparison,  are  fullv  discussed  in  the  Report^  of  the  Com- 
missioners, who  were  of  opinion,  moreover,  that  it  was  **  inde- 
fensible in  principle  to  allow  a  witness  to  institute  a  comparison 
with  the  recollection  of  writings  which  he  may  have  seen  long 
ago,  and  of  which  but  a  faint  trace  may  remain  on  his  mind,  and 
yet  to  prohibit  a  fresh  comparison  with  genuine  writings,  more 
especially  when,  for  the  purpose  of  trying  the  accuracy  of  the 
witness,  it  is  proposed  to  apply  the  test  of  requiring  his  judg- 
ment on  writing  which  is  not  disputed.  Still  less  defensible  did 
it  appear  to  leave  the  jury  to  act  on  the  judgment  of  a  witness 
who,  after  all,  can  only  form  that  judgment  on  a  comparison  of 
the  disputed  writing  with  others,  and  yet  to  deny  the  jury  the 
opportunity  of  forming  their  own  judgment  on  the  same  ma- 
tenals." — {Second  Report  qf  the  Common  Law  Commisnonert, 
1850,  p.  26.) 

The  Commissioners  accordingly  suggested  an  alteration  in  the 
rule  of  law,  and  their  recommendation  has  been  adopted.  Com- 
parison of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  may  now  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute  (s.  27,  poet). 

The  exclusion  of  documents  as  evidence,  occasioned  by  the 
operation  of  the  stamp  laws,  forms  the  subject  of  some  comment 
in  the  Report  above  quoted.  From  confidence  in  each  other,  from 
a  belief  that  a  document  will  never  be  required  in  court,  or  from 
ignorance  that  it  requires  a  stamp,  parties  often  omit  to  have  in- 
struments properly  stamped.  Occasionally  too,  firom  inadvertence 
or  accident,  the  stamp  affixed  is  of  insufficient  amount.  The  do- 
cument is  inadmissible  in  evidence,  though  the  party  objecting  it 
equally  to  blame  for  the  omission ;  and  the  defeat  of  justice  is  ohen 
the  result.  The  want  of  the  stamp  may  (with  certain  exceptions) 
be  cured  by  payment  of  a  penalty,  and  in  such  cases,  when  it  is 
anticipated  that  the  instrument  will  be  produced,  the  mischief  may 
be  avoided.  But  a  document  is  often  produced  at  a  trial  by  a  third 
party,  and  then  for  the  first  time  it  is  discovered  that  a  stamp  is 
wanting,  or  that  a  stamp  of  a  difierent  amount  and  denomination 
ought  to  have  been  affixed.  It  has  hitherto  been  too  late,  after 
the  trial  itself  has  begun,  to  stamp  the  instrument,  and  gpreat  in- 
justice has  been  done  in  consequence.  '  *'  No  doubt,  aa  far  as  the 
administration  of  justice  is  concerned,  it  would  be  highly  desir- 
able that  a  stamp  should  not  be  the  condition  of  the  a£nisaibility 
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of  an  iostmiDeiit;  but  to  long  as  the  stamp  duties  form  a  portion 
of  the  public  revenue,  it  would,  no  doubt,  be  in  vain  to  propose 
that  the  absence  of  the  stamp  should  not  be  a  ground  of  objec- 
tion. All  that  can  be  done  is  to  endeavour  to  reconcile  the  claims 
of  justice  with  the  interests  of  the  revenue.* '^Second  Report  qf 
tkt  Comaum  Law  Commistioners,  1850,  p.  26.) 

Accordingly,  upon  the  production  of  any  document  as  evi-  Stamp  dutp 
dence  at  a  trial,  it  is  now  the  duty  of  the  officer  of  the  court,  JJ^Xf^^T* 
whose  bosinees  it  is  to  read  such  document,  to  call  the  attention 
of  the  judge  to  any  omission  or  insufficiency  of  the  stamp ;  and 
the  document,  if  unstamped,  or  not  sufficiently  stamped,  is  not 
to  be  received  in  evidence  until  the  whole  or  (as  the  case  may 
be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required 
bj  statute,  together  with  the  additional  penalty  of  £1,  has  been 
paid  (s.  28,  past). 

The  officer  of  the  court  must  give  a  receipt  for  the  amount  of 
die  duty  or  deficiency  which  the  judge  determines  to  be  payable, 
and  also  of  the  penalty ;  and  thereupon  the  document  becomes 
admissible  in  evidence,  saving  all  just  exceptions  on  other 
grounds  (b.  29,  pott). 

There  is  a  cUss  of  documents  which  cannot  be  stamped  after 
execution,  even  on  payment  of  a  penalty.  It  is  thought  that 
these  instruments,  if  they  could  be  stamped  when  the  necessity 
arose,  would  not  in  general  be  stamped  at  all.  These  are  not 
within  the  number  of  documents  made  admissible  by  the  above 
enactment,  which,  it  is  expressly  provided,  is  not  to  extend  to 
any  document  which  cannot  now  be  stamped  after  the  execution 
diereof  (s.  29,  post). 

Such  are  the  alterations  efieeted  by  the  following  sections  in 
die  law  of  evidence.  They  apply  to  every  court  of  civil  judica- 
ture in  England  (s.  103,  pott)^  are  great  improvements  in  the 
law,  and  have  been  found,  in  practice,  very  materially  to  further 
the  ends  of  justice.* 


cer- 


20.  If  any  person  called  as  a  witness,  or  required  Afflmstion 
or  desiring  to  make  an  affidavit  or  deposition,  shall  re-  Jj^Jf^n  ce 
fuse  or  be  unwilling  from  alleged  conscientious  motives  tain  case* 
to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge, 
or  other  presiding  officer,  or  person  qualified  to  take 
affidavits  or  depositions,  upon  being  satisfied  of  the 
sincerity  of  such  objection,  to  permit  such  person, 
instead  of  being  sworn,  to  make  his  or  her  solemn 
iffirmation  or  declaration  in  the  words  following  ; 
videlicety 

"1,-4.  B.y  do  solemnly,  sincerely  and  truly  afiirm 
and  declare,  that  the  taking  of  any  oath  is, 
according  to  my  religious  belief,  unlawful ;  and 
I  do  also  solemnly,  sincerely  and  truly  affirm 
and  declare,  &C.'' 
which  solemn  affirmation  and  declaration  shall  be  of 


*  Ab  to  procuring  the  attendance  of  wltnei ms  who  are  oat  of  the  Joiisdio* 
tte,  IM  17  ft  18  Tkt.  c.  M  (Appendix,  fott). 
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the  same  force  and  effect  as  if  such  person  had  taken 
an  oath  in  the  usual  form. 

The  enactments  of  this  and  the  twelve  following  sectioos 
apply  to  every  court  of  civil  judicature  in  England  and  Irelaod 
(8.  103|  post). 

Persons  21.  If  anj  person  making  such  solemn  affinnation 

Sise  afflrma-  ^^  declaration  shall  wilfully,  falsely  and  corruptly 
tion  subject  affirm  or  declare  any  matter  or  thing,  which,  if  the 
^nishment  ^Bxne  had  been  sworn  in  the  usual  form,  would  have 
asjtorper-  amounted  to  wilful  and  corrupt  perjury,  every  such 
person  so  offending  shall  incur  the  same  penalties  as 
by  the  laws  and  statutes  of  this  kingdom  are  or  may 
be  enacted  or  provided  against  persons  convicted  of 
wilful  and  corrupt  perjury. 
How  far  a  22.  A  party  producing  a  witness  shall  not  be  allowed 

dUcrcSt  his  ^  impeach  his  credit  by  general  evidence  of  bad  cha- 
own  witness,  racter,  but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony  ;  but  before  such  last- 
mentioned  proof  can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made 
such  statement. 

These  provisions  are  intended  to  meet  the  case  of  a  witness 
unexpectedly  turning  round  on  the  party  calling  him ;  and  of 
enabling  a  party,  who,  from  the  nature  of  the  inquiry,  is  obliged 
to  call  a  witness,  who  then  unexpectedly  proves  hostile,  to  con- 
tradict that  witness,  if  needful ;  yet  not  so  as  to  pick  and  choose 
his  testimony,  discarding  part,  and  relying  upon  other  part  (per 
Campbell,  C.  J.,  Faulkner  v.  Brine,  1  F.  &  F.  254) ;  or  to  enable 
a  witness  to  be  put  forward,  who  is,  avowedly,  generally  unworthy 
of  credit. 

It  must  not  be  inferred,  from  the  use  of  the  words  ^'general 
evidence,*'  that  a  party  may  give  particular  evidence  of  bad 
character :  for  such  particular  evidence  as  to  the  character  of  a 
witness  (that  is  to  savt  particular  instances  of  bad  conduct)  is 
not  allowed  to  be  given  by  either  party,  unless  relevant  to  the 
issue ;  although  now,  a  conviction  for  felony  or  misdemeanour 
may  be  given  in  evidence  by  the  opposite  party  to  that  on  whose 
behalf  the  witness  is  called,  if  the  witness  denies  or  refuses  to 
admit  such  conviction  (s.  25,  post). 

To  enable  a  party  thus  to  contradict  his  own  witness,  the 
witness  must  appear  not  merely  unfavourable^  but  actually  hostile 
{Greenhough  v.  Ecclea,  5  C.  B.,  N.  S.  786,  Cockbum,  C.  J.,  rf«W- 
tante);  and  it  would  seem,  from  that  case,  doubtful  whether 
the  decision  of  the  judge  at  Nisi  Prius  is  subject  to  review  im 
banco. 

This  section  does  not  introduce  any  new  rule  of  evidence.  In 
three  classes  of  cases  a  party  was  always  permitted  to  contradict  the 
f  tatement  of  a  witness  called  by  him.    Firstly.  Where  he  is  under 
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the  necessity  of  caUing  a  witness  for  the  purpose  of  satisfying 
the  fiMfnal  proof  which  the  law  requires,  oe  is  not  precluded 
from  sailing  other  witnesses  who  give  contradictory  testimony 
{Siarkie  on   Evidence ^  4th  edit.,  p.  224);  as  where  an  attesting 
witness  denied   the  fact  of  his  attestation,  or  the  signature  of 
die  party.     Secondly.  Where  a  witness,  called  to  prove  a  par- 
ticular fiict,  does  not  deny  that  fact,  but  gives  evidence  (generally 
on  cross-examination)  of  other  facts  material  to  the  same  or 
other  issues  in  the  cause,  as  in  the  case  put  by  Tindal,  C.  J.,  in 
delivering  judgment  in  Bradley  v.  Ricardo,  8  Bing.  58;  or  where 
a  plaintiff,  for  some  formal  proof,  is  obliged  to  make  a  witness  of 
the  defendant's  attorney,  who^  on  cross-examination,  makes  a 
statement  adverse  to  the  plaintiff;  or  where,  on  the  question  of 
a  devise  of  real  estate,  an  attesting  witness  is  called  to  prove  and 
does  prove  the  execution  of  the  will,  but  entertains  an  adverse 
opinioa  as  to  the  capacity  of  the  testator,  as  in  Lowe  v.  Joiiffey  1 
Wm.  BL  Z65,     In  either  of  these  classes  of  cases  it  was  always 
immaterial,  so  far  as  the  right  of  the  party  to  call  contradictory 
evidence  was  concerned,  whether  he  knew  beforehand  that  the 
witness  would  prove  adverse.    Thirdly.  Where  a  witness  by  sur- 
prise gives  evidence  against  the  party  who  called  him,  that  party 
IS  not  precluded  from  proving  his  case  by  other  witnesses ;  for  it 
would  be  contrary  to  justice,  that  the  treachery  of  a  witness 
should  exclude  a  party  from  establishing  the  truth  by   aid  of 
other  testimony.     {Starkie,  ubi  supra.) 

Such  contradictions  must,  on  the  general  rules  of  evidence,  be 
of  £Kts  material  to  the  issue  to  be  tried,  for  as  the  witness  cannot 
be  examined,  except  as  to  facts  material  to  the  issue,  by  neces- 
sity he  cannot  be  contradicted  except  on  such  material  facts. 

But  independently  of,  or  in  addition  to  the  contradiction  as  to 
&cts,  by  other  evidence,  the  party  may,  *'6y  leave  qf  the  judge, 
prate  that  the  witness  has  made  at  otlier  times  a  statement  incomistent 
with  his  present  testimony,"  This  also  settles  what  was  before  a 
moot  point,  rather  than  introduces  any  positive  new  rule  of  evi- 
dence. 

The  **  statement "  may  be  verbal  or  written ;  it  must  be  material 
to  the  issue,  or  (to  use  the  words  of  the  subsequent  sections)  it 
must  be  **  relative  to  the  subject-matter  of  the  cause.'' 

A  series  of  letters  may  be  used  for  the  purpose,  though  one 
only  be  directly  inconsistent  (Jackson  v.  Thomason,  10  W.  R.  42  ; 
L.J.  31,Q.  B.  11). 

It  is  to  be  observed,  that  this  section  does  not  interfere  with 
the  right  of  a  party  to  put  a  document  into  a  witness's  hands  for 
the  purpose  of  refreshing  his  memory  ;  and  this  right,  although 
ostensibly  permitted  for  that  purpose,  is  sometimes  used  not  so 
much  with  a  view  to  assist  the  memory,  as  to  operate  as  a 
dieck  on  the  mind  of  an  adverse  witness,  from  sajring  any- 
thing inconsistent  with  the  truth,  or  at  least  with  that  previous 
itatemenL 

23.  If  a  witness,  upon  cross-examination  as  to  a  Proof  of  con- 
former  statement  made  by  him  relative  to  the  subject-  J^emems  of 
matter  of  the  cause,  and  inconsistent  with  his  present  adverw  wit- 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given^  the  cir- 
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writing. 


cumstances  of  the  supposed  statement^  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  <Jr  not 
he  has  made  such  statement. 

It  was  never  doubted  that  ttatements  by  witnevses  on  other 
occasions,  relevant  to  the  matter  at  issue,  and  expressly  denied  hj 
them  on  the  trial,  were  admissible  in  order  to  impeach  the  valHe 
of  that  testimony.     As  the  proof  allowed  to  be  given   b^  this 
section  is  of  some  affimuUive  statement,  a  question  may  arise,  as 
to  whedier  this  section  applies  to  the  cross-examination   of  a 
witness,  for  the  purpose  of  showinj;  that  he  has  made  a  stateaaent^ 
relative  to  the  subject-matter  of  the  cause,  in  which  statemeiit 
the  particular  fact  or  circumstance  sworn  to  at  the  trial  was  not 
mentioned.     It  may  be  argued,  that  the  refusal  to  adoait  the 
withholding  of  a  (act  in  a  former  statement,  is  in  fact  a  refiisal  to 
admit  the  making  of  that  precise  statement ;  and  consequentlj 
that  proof  may  be  given,  under  this  section,  that  he  did  in  fiu^ 
make  such  partial,  and  therefore  inconsistent,  statement. 

24.  A  witness  may  be  cross-examined  as  to  previoas 
statements  made  by  him  in  writing,  or  reduced  into 
writing,  relative  to  the  subject-matter  of  the  cause, 
without  such  writing  being  shown  to  him  ;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him  : 
provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the  pro- 
duction of  the  writing  for  his  inspection,  and  he  may 
thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  shall  think  fit. 

This  section  alters  the  rule  laid  down  in  the  Qmeen's  Case 
(2  B.  &  B.  286),  as  to  the  cross-examination  of  vritnesses  in 
respect  of  previous  statements  in  writing. 

The  effect  is  this :  the  witness,  in  the  first  instance,  may  be 
asked,  whether  he  has  made  such  and  such  a  statement  in  writing, 
without  its  being  shown  to  him  {Sladden  v.  Serjeant,  I  F.  &  F. 
822,  Willes,  J.).  If  he  denies  that  he  has  made  it,  the  opposite 
party  cannot  put  in  the  statement,  without  first  calling  his 
attention  to  it  (showing  it,  or  at  least  reading  it  to  him),  and  to 
any  parts  of  it  relied  upon  as  a  contradiction.  If  the  witness 
instead  of  denying  that  he  has  made  the  sutement,  admits  it, 
although  the  object  of  the  cross-examining  counsel  has  been 
attained,  it  may  be  very  important  for  the  party  calling  the  wit- 
ness to  have  the  whole  statement,  which  may  not  be  in  his  pos- 
session, before  the  court  and  jury.  If  he  is  aware  of  the  contents, 
he  will,  it  would  seem,  in  such  case,  be  at  liberty  to  re-examine 
the  witness,  as  to  the  residue  of  the  statement,  without  its  being 
produced,  on  the  general  rule  that  if  part  of  any  connected  con- 
versation or  statement  be  given,  the  whole  may  be  used ;  or  he 
may  ask  the  judge,  under  the  latter  part  of  the  section,  to  require 
the  production  of  the  writing. 

It  must  be  always  borne  in  mind  that  this  section  is  confined 
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to  vritteD  statements  made  by  the  witneu,  relative  to  the  subject- 
natter  of  the  cause.  This  section,  therefore,  does  not  interfere 
with  the  decision  In  MacdotmeU  v.  Evans  (11  C.  B.  930).  In  Uiat 
csK,  upon  the  cross-examination  of  a  witness,  a  letter  in  his 
ovD  handwriting  was  shown  to  him,  and  he  was  asked — "  Did 
ywL  not  write  that  letter  in  answer  to  a  letter  charging  you  with 
htgery  V*  It  was  held  that  the  question  was  inadmissible  for 
emf  purpose,  inasmuch  as  it  was  an  attempt  to  get  at  the  contents 
of  a  uritten  document,  which,  for  anything  that  appeared,  might 
iuiTe  been  produced.  As  the  question,  therefore,  referred  to  the 
cootents  of  a  letter  written  by  a  third  person,  and  not  by  the 
witaess,  the  case  is  not  affected  by  this  section.  It  is  right  to 
Dodce  this,  as  the  Commissioners,  in  their  Second  Report,  appa* 
Kfltly  refer  to  the  case  of  Macdtmnell  v.  Evane  as  one  of  the  judi- 
cial decisions  proceeding  on  the  rule,  which  is  now  superseded. 

But,  in  Henman  v.  Lester  (L.  J.  31,  C.  P.  366),  where  a  party 
to  the  cause  save  evidence  himself  in  support  of  his  case,  it  was 
be^by  WilTes,  J.  and  Keating,  J.,  (Byles,  J.,  dissenting),  that 
he  might  be  asked,  on  cross-examination,  with  a  view  of  testing 
bis  credit,  whether  an  action  had  not  been  brought  asainst  him 
\^  snother  person  in  the  county  court,  in  respect  of  a  similar 
cuim,  upon  which  he  had  given  evidence,  and  had  had  not- 
widittaiiding  a  verdict  of  the  jury  against  him ;  and  that  he 
mi^t  be  to  examined  without  production  and  proof  of  the  record 
of  die  proceedings  in  such  county  court. 

Held,  also,  by  Willes,  J.,  and  Keating,  J.,  that,  even  if  the 
judge  It  the  trial  ruled  wrongly  in  allowing  such  questions  to  be 
pot  aod  answered,  the  court  would  not  on  that  account  grant  a 
new  trial,  unless  it  could  see  that  injustice  had  been  occasioned 
^  nch  mistaken  ruling. 

25.  A  witness  in  any  cause  maybe  questioned  as  to  proof  of  pre- 
whether  he  has  been  convicted  of  any  felony  or  mis-  Jj^^J^^ 
^wneanonr,  and,  upon  being  so  questioned,  if  he  either  witness  may 
^ies  the  feet  or  refuses  to  answer,  it  shall  be  lawful  ^  ^''^^ 
for  the  opposite  party  to  prove  such  conviction ;  and  a 
Wrtificate  containing  the  substance  and  effect  only 
(omittinff  the  formal  part)  of  the  indictment  and  con- 
ation for  such  offence,  purporting  to  be  signed  by 
«w  clerk  of  the   court,  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  the  offender 
WM  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  five  shillings  and  no 
'^  shall  be  demanded  or  taken),  shall,  upon  proof  of 
fflc  identity  of  the  person,  be  sufficient  evidence  of 
!^  ^^^  conviction,  without  proof  of  the  signature  or 
^racial  character  of  the  person  appearing   to  have 
^^giied  the  same. 

The  mode  of  proving  the  conviction  is  the  same  as  that  pro- 
'J^*^  the  7  &  8  Geo.  4,  c  28,  s.  11,  in  the  case  of  persons 
^^  with  committing  a  felony,  after  a  previous  conviction  for 
'"<*y-  It  has  been  held,  under  that  statute,  that  the  certificate 
fflott  itate,  that  judgment  was  given  for  the  felony  mentioned  in 
V'^^a^itis  not  sufficient  for  it  to  state  a  conviction  (Reg.  v. 
^^*^ii  1  C.  &  K.  158;.    With  respect  to  the  identity,  it  it 
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sufficient  to  prove  that  the  witness  is  the  person  who  underwent 
the  sentence  mentioned  in  the  certificate ;  and  it  is  not  absolutely 
necessary  to  call  a  witness,  who  was  present  at  the  trial  to  which 
the  certificate  refers  {Reg,  v.  Cro/Ut  9  C.  &  P.  219). 

This  section  does  not  interfere  with  the  previous  right,  to 
cross-examine  a  witness  as  to  the  commission  of  offences,  either 
for  the  purpose  of  discrediting  him,  or  of  contradicting  him,  if 
the  question  is  so  connected  with  the  point  in  issue  that  the  wit- 
ness may  be  contradicted  by  the  evidence  if  he  doiy  the  facts. 
Four  rules  on  this  subject  may  be  considered  as  established  in 
practice. 

1.  A  witness  may  be  atked  any  question,  whether  with  a  view 
to  his  discredit,  or  to  contradict  him  (where  contradictory  evidence 
is  admissible),  although  the  answer  may  also  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty  or  a  forfeiture. 

2.  If  the  answer  has  such  tendency,  the  witness  is  not  bound 
to  give  it,  whatever  the  object  or  effect  of  the  question  may  be ; 
and  it  was  at  one  time  thought  that  he  was  to  judge  fbrhimaelf 
whether  the  effect  of  the  answer  would  be  such  as  to  subject  him 
to  a  criminal  charge  {Fisher  v.  Ronalds,  12  C.  B.  762 ;  but  see  now 
Osborne  v.  London  Dock  Company,  10  Exch.  698 ;  Reg.  v.  Boffes, 
L.  J.  30,  Q.  B.  301 ;  Ex  parte  Fernandez,  10  C.  B.,  N.  S.3; 
L.  J.  30,  C.  P.  321)  :  and  when  the  witness  assigns  insufficient 
reason  for  not  answering,  he  may  certainly  be  compelled  to 
answer  {Re  Aston' s  Case,  4  De  G.  &  J.  320 ;  27  Beav. 474).  See 
also  Best  on  Evidence,  Book  II.  Part  I.  Chap.  1. 

3.  Evidence  cannot  be  adduced  to  contradict  the  witness,  if  he 
deny  the  imputation,  unless  the  fact  sought  to  be  established  is 
material  to  the  issue. 

4.  Before  such  evidence  is  ^ven,  the  witness  should  be  further 
questioned  upon  the  subject,  in  order  to  afford  him  an  opportu- 
nity for  explanation. 

Attesting  26.  It  shall  not  be  necessary  to  prove  by  the  attest- 

not'lScaiied,  ing  witness  any  instrument  to  the  validity  of  which 
^'rtain  ***        attestation  is  not  requisite  ;  and  such  instrument  may 

be  proved  by  admission  or  otherwise,  as  if  there  had 

been  no  attesting  witness  thereto. 

Calling  the  attesting  witness  is  only  dispensed  with  in  those 
cases,  in  which  attestation  is  not  requisite  to  the  validity  of  the 
instrument.  Where  attestation  is  necessary  to  the  validity  of  sn 
instrument,  the  witness  must  be  called,  or  his  absence  accounted 
for,  and  his  signature  proved;  unless  the  instrument  proves  itself 
by  age  and  proper  custody  :  as  to  which,  see  Roscoe*s  Nisi  Prius, 
9th  ed.  p.  94f  et  seq.,  and  Mytton  v.  Thomhury  (L.  J.  29,  M.  C. 

1<^^>    .  .  .  ... 

The  instruments  to  the  validity  of  which  attestation  is  requisite, 

may  be  divided  into  two  classes;   first,  instruments  which  the 

parties  themselves,  or  those  under  whom  they  claim  or  act,  hsve 

stipulated  shall  require  one  or  more  attesting  witnesses;*  and| 


*  By  the  22  &  23  Vict.  c.  35,  b.  12,  it  Is  enacted,  that  "  a  deed  beiMfter 
executed  in  the  presence  of,  and  attested  by,  two  or  more  witnetaes,  in  tbe 
manner  in  which  deeds  are  ordinarily  executed  and  attested,  shall,  so  fv  m 
respects  the  execution  and  attevtation  thereof,  be  a  valid  executioo  of  s 
power  of  appointment  by  deed  or  by  any  Instrument  In  writinsr  not  te«t^ 
mentary,  notwithstanding  it  shall  have  been  expressly  required  that  a  d«ed 
or  instriunent  in  writing  made  in  exercise  of  such  power,  should  be  executed 
or  attested  with  some  additional  or  other  form  of  execution  or  attestation  or 
solemnity :  provided  always,  that  this  provision  ihaU  not  opexato  to  defeit 
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moodijt  instruments  which  require  attestation,  under  some  sta- 
tntory  provition.  Of  the  former  class,  the  most  usual  are  deeds 
and  instruments  executed  under  powers  contained  in  and  reserved 
bjr  other  instruments.  In  the  other  class  of  instruments  requir- 
ing attestttion,  may  be  enumerated  :•« 

Wins  and  codicils  (1  Vict  c  26). 

Wanants  of  attorney,  and  cognovits  (1  &  2  Vict  c.  110). 

Agreements  between  the  master  of  a  ship  and  a  merchant  sea- 
man (the  Merchant  Shipping  Act,  1854,  Part  III.). 

(Bills  of  sale  do  not  seem  to  re(|uire  any  attestation,  notwith- 
itandinf  the  language  of  17  &  18  Vict  c.  86.) 

Even  in  these  cases,  the  necessity  for  calling  the  attesting  wit- 
ness only  arises  where  it  is  necessary  to  prove  the  instrument 
For  the  parties  against  whom  any  of  these  instruments  requiring 
attestation  are  sought  to  be  used,  may  waive  the  necessity  for 
calling  the  attesting  witness,  by  admissions.  Thus,  if  in  the 
coarse  of  the  proceedings  in  the  cause,  the  party  voluntarily  ad- 
mits the  execution,  or  if  by  his  pleadings  he  does  not  require  the 
oecation  to  be  proved,  there  is  no  necessity  for  calling  the  at- 
testing witness.  But  where  proof  has  to  be  given  of  attestation, 
the  necessity  for  calling  the  attesting  witness  cannot  be  avoided 
by  potting  the  party  to  the  deed,  and  against  whom  it  is  sought 
t»  be  used,  into  the  witness-box,  and  extracting  an  admission  of 
fte  execution  from  him  ( Whyman  v.  Oarlh,  8  Ex.  803). 

The  judges  of  the  Court  of  Chancery  seem  unwilling  to  apply 
this  enactment  in  e*  parte  cases  (Re  Reay's  Ettaie,  1  Jur.  N.  S. 
!22,V.C.K). 

As  to  calling  upon  a  party  to  admit  a  document,  by  notice  to 
Mhnif,  and  the  proof  by  affidavit  of  such  admission  when  made, 
•eeC.  L.  P.  A.  1852,  ss.  117,  118  ;  and  as  to  the  form  of  a  notice 
to  admit,  R.  G.,  H.  T.,  1858,  r.  29. 

27.  Comparison  of  a  disputed  writing  with  any  comparison 
writing  proved  to  the  satisfaction  of  the  judge  to  be  ^^^^ 
genuine,  shall  be  permitted  to  be  made  by  witnesses  ; 
«nd  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and 
jnry  as  evidence  of  the  genuineness  or  otherwise  of 
Ae  writing  in  dispute. 

See  Bkeh  v.  Ridgway,  1  F.  &  F.  270. 

Smble  in  an  action  by  indorsee  against  acceptor  of  a  bill  of 
excbange,  where  acceptor  denies  the  indorsement  of  the  drawer, 
•oph  indorsement  may  be  proved,  under  this  section,  by  com- 
parison with  the  signature  of  the  drawer  upon  the  bill,  which  the 
*«*ptor  is  estopped  from  den3nng.  . 

For  the  purpose  of  comparison  under  this  section,  the  disputed 
anting  must  be  produced  in  court ;  and  this  section  does  not 
wtreforc  apply  to  documents  which  are  not  produced,  and  of 
^ich  it  is  sought  to  give  secondary  evidence.    And  it  has  been 

■fdiKetloii  in  tbe  initrmnent  creathig  the  power,  that  the  eonsent  of  any 
mcular  penon  shall  be  necessary  to  a  valid  execution,  or  tbat  any  act 
^•1  be  petfonned  in  order  to  give  validity  to  any  appointment,  having  no 
JJ"^  to  the  mode  of  executing  and  attesting  the  instrument,  and  nothing 
jereiQ  contained  shall  prevent  the  donee  of  a  power  from  executing  it  con- 
"™>ly  to  the  power,  by  writing  or  otherwise  than  by  an  Instrument 
^'^ted  and  attested  as  an  ordinary  deed,  and  to  any  each  executioo  of 
^povfitUs  provision  sbaU  not  extend." 
D.  r 
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thus  decided  by  Wilde,  B.,  in  Jrban  v.  Futtell  (Exch.  N.  P., 
Westminster,  2l8t  June,  1862). 

Stamps. 

fo^Iuroping  2^*  Upon  the  production  of- any  document  as  evi- 
documents  dcnce  at  the  trial  of  any  cause,  it  shall  be  the  duty 
at  the  trUL  ^£  ^^iq  officer  of  the  court,  whose  duty  it  is  to  read  such 
document,  to  call  the  attention  of  the  judge  to  any 
omission  or  insufficiency  of  the  stamp ;  and  the  docu- 
ment, if  unstamped,  or  not  sufficiently  stamped,  shall 
not  be  received  in  evidence  until  the  whole,  or  (as  the 
case  may  be)  the  deficiency  of  the  stamp  duty,  and  the 
penalty  required  by  statute,  together  with  the  addi- 
tional penalty  of  one  pound,  shdl  have  been  paid. 

This  section  does  not,  of  course,  interfere  in  any  way  with  the 
right  of  the  court  or  the  parties  to  use  unstamped  instruments 
for  collateral  purposes  only.  The  cases  on  this  subject  are  col- 
lected in  Chitty's  Statutes,  vol.  iii.  p.  1205,  note  (c). 

Stamp  objections  by  the  officer  of  the  court,  are  sometimes 
avoided  by  the  consent  of  the  parties  to  the  use  of  copies  of  un- 
stamped originals. 

Counsel  may  still  take  stamp  objections ;  and  where  secondary 
evidence  of  an  unstamped  document  is  tendered,  such  objectiom 
cannot  ordinarily  be  taken  by  the  officer  of  the  court,  until  counsel 
has  elicited  by  cross-examination  the  fact  of  its  not  haviog  been 
stamped  when  last  seen.  See  the  rule  as  to  the  presumption  of 
a  document  having  been  duly  stamped  discussed  in  Clotmadenc  ▼. 
CwrreU  (L.  J.  25,  C.  P.  216) ;  and  Arlnm  v.  FusseU  (11  W.  R.26, 
Ex.). 

2urt  u?'  *^*  ^'  ^"^^  officer  of  the  court  shall,  upon  payment  to 
ccive  the  him  of  the  whole,  or  (as  the  case  may  be)  of  the  defi- 
peoAiS'.'*  ciency  of  the  stamp  duty,  payable  upon  or  in  respect 
of  such  document,  and  of  the  penalty  required  by 
statute,  and  of  the  additional  penalty  of  one  pound,  give 
a  receipt  for  the  amount  of  the  duty  or  deficiency  which 
the  judge  shall  determine  to  be  payable,  and  also  of  the 
penalty,  and  thereupon  such  document  shall  be  admis- 
sible in  evidence,  saving  all  just  exceptions  on  other 
grounds ;  and  an  entry  of  the  fact  of  such  payment,  and 
of  the  amount  thereof,  shall  be  made  in  a  book  kept  by 
such  officer  ;  and  such  officer  shall,  at  the  end  of  each 
sittings  or  assizes  (as  the  case  may  be),  duly  make  a 
return  to  the  Commissioners  of  the  Inland  Revenue  of 
the  monies,  if  any,  which  he  has  so  received  by  way 
of  duty  or  penalty,  distinguishing  between  such  monies, 
and  stating  the  name  of  the  cause  and  of  the  parties 
from  whom  he  received  such  monies,  and  the  date,  if 
any,  and  description  of  the  document  for  the  purpose 
of  identifjring  the  same  ;  and  he  shall  pay  over  the 
said  monies  to  the  Receiver-General  of  the  Inland 
Revenue,  or  to  such  person  as  the  said  Ck)mmissioQers 
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diflU  appoint  or  authorize  to  receive  the  same  ;  and  in 

case  such  officer  shall  neglect  or  refuse  to  furnish  such 

account^  or  to  pay  over  any  of  the  monies  so  received 

by  him  as  aforesaid,  he  shall  be  liable  to  be  proceeded 

against  in  the  manner  directed  by  the  eighth  section  of 

an  act  passed  in  the  session  of  parliament  hoi  den  in  the 

thirteenth  and  fourteenth  years  of  the  reign  of  Her 

present  Majesty,  intituled  ^^  An  Act  to  repeal  certain  n&uvict. 

Stamp  DutieSy  and  to  grant  others  in  lieu  thereof ^  ^  *'* 

and  to  amend  the  Laws  relating  to  the  Stamp  Duties ;" 

and  the  said  Commissioners  shall,  upon  request,  and 

production  of  the  receipt  hereinbefore  mentioned,  cause 

such  documents  to  be  stamped  with  the  proper  stamp 

or  stamps  in  respect  of  the  sums  so  paid  as  aforesaid  : 

provided  always,  that  the  aforesaid  enactment  shall  not 

extend  to  any  document  which  cannot  now  be  stamped 

after  the  execution  thereof,  on  payment  of  the  duty 

and  a  penalty. 

No  provision  is  made,  it^ill  be  observed,  for  the  return  of  the 
money,  in  the  event  of  the  judge  at  the  trial  having  wrongly  de- 
termined that  the  instrument  was  insufficiently  stamped,  and  the 
stamp  duty  and  penalties  having  been  thereupon  paid  by  the 
pvty  producing  tlie  document.    Payment  at  the  trial  might  be 
considered  a  waiver  of  any  objection,  and  to  bar  any  subsequent 
tpplication  to  the  court  for  the  return  of  the  money ;  and  if  the 
party  tendering  a  document  in  evidence  relies  on  its  sufficiency, 
ne  should,  perhaps,  on  the  judge  deciding  that  it  is  insufficient, 
withdraw  it,  and  make  its  rejection  (he  ground  of  a  subsequent 
appHcaiion  for  a  new  trial.    But  probably,  in  a  very  clear  case, 
V{K>n  a  memorial  to  the  proper  department  of  the  executive 
government,  the  money  would  be  returned. 

30.  No  document  made  or  required  under  the  pro-  ^^  ^^\ 
visions  of  this  act  shall  be  liable  to  any  stamp  duty,      this  act  to 

require  a 

31.  No  new  trial  shall  be  granted  by  reason  of  the  "^"P- 
ruling  of  any  judge  that  the  stamp  upon  any  docu-  £j^i7n?lli 
ment  is  sufficient,  or  that  the  document  does  not  re-  to  stamp, 
quire  a  stamp. 

Nor  should  the  judge  at  Nisi  Prius  give  leave  to  move  upon 
such  a  ruling  {Siordet  v.  Kunintki,  17  C.  B.  251;  Tatteraall  v. 
Fettnteltf,  17  C.  B.  368) ;  unless  by  consent  of  the  parties  {Eatnet 
y.  Swtithf  cited  lb,).  But  a  contrary  ruling  Is,  of  course,  still  open 
to  review  (Sharpies  v.  Richard,  2  H.  &  N.  57). 

It  would  seem  that  no  point  about  the  sufficiency  of  stamps 
ihoQld  be  reserved  at  Nisi  Prius  {Heiser  v.  Grouty  5  H.  &  N.  35). 

Error  on  a  Special  Case. 

32.  Error  may  be  brought  upon  a  judgment  upon  a  Error  may 
special  case  in  the  same  manner  as  upon  a  judgment  SSi'JJJ5:tai 
upon  a  special  verdict,  unless  the  parties  agree  to  the  case. 
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^ntrary  ;  and  the  proceedings  for  bringing  a  special 
case  before  the  Court  of  Error  shall,  as  nearly  as  may 
be,  be  the  same  as  in  the  case  of  a  special  verdict ; 
and  the  Court  of  Error  shall  either  affirm  the  judg- 
ment or  give  the  same  judgment  as  ought  to  have 
been  given  in  the  court  in  which  it  was  originally  de« 
cided,  the  said  Court  of  Error  being  required  to  draw 
any  inferences  of  fact  from  the  facts  stated  in  such 
special  case  which  the  court  where  it  was  cmginally 
decided  ought  to  have  drawn. 

Error  may  be  brought  on  a  special  case,  **  unless  the  parties 
agree  to  the  contrary."      If,  notwithstanding  such  a^p^eement, 
error  is  brought,  the  proceedings  in  error  will  be  quaked ;  and 
this  whether  the  agreement  be  express  {Cktmden  v.  EdU,  1  U.  BL 
21) ;  or  implted,  as  if,  for  instance,  the  parties  have  agreed  to  be 
bound  by  the  judgment  of  the  court  below  (Brown  y.  GranvUitt  2 
Dowl.  796 ;  Garrard  v.  Tuck,  8  C.  B.  25$,  where  the  cases  are 
collected) ;  see  also  Howell,   Fesiry  Clerk ,  ^.  v.  London  Dock 
Company,  8  W.  R.  562,  Q.  B.,  where,  it  having  been  agreed  that 
a  special  case  should  be  dealt  with  by  the  Court  of  Queen's 
Bench  as  if  granted  by  the  Quarter  Sessions  on  appeal  against  a 
rate,  an  appeal  from  the  Queen's  Bench  was  struck  out  by  the 
Court  of  Exchequer  Chamber ;  and  see  pp.  123,  124,  ante. 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in  eiror 
(4  Anne,  c.  16,  s.  25). 

A  special  case  may  be  stated  under  the  3  &  4  Will.  4,  &  42, 
s.  25,  which  enables  the  parties  "  in  any  action  or  information 
after  issue  joined,  by  consent  and  by  order  of  a  judge,  to  state  the 
facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of 
the  court,  and  to  agree  that  a  judgment  shall  be  entered  for  the 
plaintiff  or  defendant,  by  confession  of  nolle  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise,  as  the  court  may  think 
fit,  and  judgment  shall  be  entered  accordingly.'* 

A  special  case  may  also  be  stated  under  C.  L.  P.  A.  1852, 
St.  46,  47,48,  179,  ante. 

A  special  case  may  be  stated  by  an  arbitrator,  or  by  the  judge 
tr3ring  a  cause  without  a  jury,  under  ss.  4,  5,  ante ;  but  error  can- 
not be  brought  upon  such  a  special  case  (Onmm  ▼.  Fowler,  L.  J* 
29,  Q.  B.  189). 

The  mode  of  proceeding  to  error  is  regulated  by  C.  L.  P.  A. 
1852,  ss.  146—167,  ante. 

It  seems  doubtful  whether  a  special  case  can  be  amended  after 
judgment,  and  error  brought  thereon,  unless  by  consent  (Notwtn 
▼.  Anchor  Insurance  Company,  6  C.  B.,  N.  S.  5Z6). 

It  also  seems  doubtful  whether  error  lies  upon  a  special  case 
stated  with  some  only  of  several  defendants,  where  the  others 
have  allowed  judgment  to  go  by  default  (Boy tfv.  ito6tM,  L.  J* 
28,  C.  P.  78). 

See  as  to  form  of  a  special  case,  R.  G.,  H.  T.  25  Vict.,  posL 

Rules  Nisi. 

rule  nui  for    verdlct  or  nonsuit,  the  groands  upon  which  such  rule 
new  trial.       ^^^  YxQ,Ye  been  granted  shall  be  shortly  stated  thereio. 

Where  a  rule  nisi,  drawn  up  on  reading  an  affidavit  and  depo- 
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axioii,  eftHed  on  the  defendant  to  show  caute  why  a  new  trial 
shoakl  not  be  had  '*  on  the  grounds  set  forth  in  the  said  affidavit 
sod  deposition ;"  it  was  held  that  this  section  had  not  been  com* 
ptied  with ;  but,  under  the  circumstances  of  the  case,  the  rule 
vas  allowed  to  stand  over  for  amendment  {Drayion  v.  Jndrewi^ 
10  Ezch.  472).  It  is  a  sufficient  statement  of  the  grounds,  in  a 
rule  for  a  new  trial,  that  "  the  judge's  direction  to  the  jury  that 
the  plaintiff  was  entitled  only  to  nominal  damages,  was  wrong" 
{WaUm  T.  Lane^  2  Jur.  N.  S.  119,  Ex.). 

In  some  cases,  application  to  set  aside  proceedings  on  the 
ground  of  irregularity  for  instance,  a  rule  nin  cannot  be  sup- 
ported, or  made  absolute  upon  a  ground  different  from  that  stated 
therein  {Swuih  v.  Clarke  2  DowL  218 ;  Doe  d.  Fitk  v.  MacdotmeU, 
8  Dowi  488).  The  court  in  other  cases,  and  especially  appli- 
catioiis  for  a  new  trial,  has  not  hitherto  been  bound  by  the  terms 
•f  the  rule,  but  has  moulded  it  to  meet  the  justice  of  the  case 
(Bote  T.  Kenaey,  1  C.  M.  &  R.  38;  Doe  t.  Lord,  7  A.  &  E.  610; 
Wgghu  ▼.  NieholU,  7  DowL  551).  The  grounds  on  which  a  rule 
ain  was  aranted,  were  not  in  Uiese  cases  specified  in  the  rule 
itadt 

SewtbUf  that  where  a  plaintiff  has  died  since  the  trial,  a  new 
trial  cannot  be  moved  for  without  letters  of  administration  being 
first  taken  out  {Lloyd  v.  OgUby,  £  a  B.,  N.  S.  676). 

Appeal  on  Motions  to  bntee  a  Verdict  or 

NONSXHT,  OR  for  A  NeW  TrIAL. 

84.  In  all  cases  of  rules  to  enter  a  verdict  or  non-  ifruie»iw 
«uit  upon  a  point  reserved  at  the  trial,  if  the  rule  to  ^Jf^- 
ehow  cause  be  refused  or  granted  and  then  discharged  appeau 
or  made  absolute,  the  party  decided  against  may  ap- 
peal 

A  rule  obtained  upon  leave  reserved  to  move  to  reduce  the 
amount  of  a  verdict,  is  substantially  a  rule  to  enter  a  verdict 
within  the  meaning  of  this  section  {Seeger  v.  Duthitt  L.  J.  30, 
a  P.  65). 

Where  the  judges  are  equally  divided  in  opinion,  the  rule, 
though  strictly  dropped,  may  be  considered  as  discharged  for  the 
purpose  of  appeal  under  this  section  {Levy  v.  Oreen,  6  W.  R.  209, 
Q.  6.);  but  the  common  practice  in  such  cases,  is  for  the  junior 
judge  to  withdraw  his  judgment,  and  thus  disturb  the  balance 
{Buneit  V.  Jllen,  4  Jur.  N.S.  488,  Ex. ;  Buhop  v.  Trmtees  iff  the 
B^ord  Charity,  L.  J.  28,  Q.  B.  220). 

An  appeal  does  not  lie  under  either  this  or  the  following  sec- 
tion, where  a  rule  for  a  new  trial  is  made  absolute  on  account  of 
toch  uncertainty  as  to  the  facts  proved  at  the  former  trial,  as  to 
leave  the  court  unable  otherwise  to  do  justice  between  the  parties 
{Briitew  v.  Reynoldi,  2  Jur.  N.  S.  790,  Ex.) ;  nor  does  it  lie  where 
a  new  trial  is  directed  by  the  court  for  the  furtherance  of  justice 
m  the  exercise  of  its  own  discretion  independently  of  the  wish  of 
the  parties  {Jbbott  v.  Feary,  L.  J.  29,  Ex.  475). 

It  is  not  necessary,  in  order  to  give  a  right  of  appeal,  that  the 
rule  be  made  absolute  in  the  terms  in  which  it  was  granted 
{Gether  v.  Ct^tper,  L.  J.  25,  C.  P.  260). 

This  section  has  been  held  to  apply  in  Interpleader  (  ^Merf  v. 
Partes,  4  H.  &  N.  524,  810) ;  and  in  the  case  of  a  point  reserved 
at  a  trial  before  an  under-sheriff  (Z>vy  v.  Green,  L.  J.  28,  Q.  B. 
319) ;  but  it  is  very  doubtful  whether  it  applies  to  an  Information 
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of  Intrusion  {AtU-Gen,  of  Prince  rf  WoXet  t.  Bristol  Waterwecrki, 
L.  J.  24,  Ex.  205) ;  and  it  most  probably  does  not  apply  to  In- 
dictments, though  tried  at  Si*i  Prims  {Reg.  v.  Inhabitants  rf  Bed' 
fordshire,  L.  J.  24,  Q.  B.  86;  see  also  Howell,  restry  Clerk  "V. 
London  Dock  Company ,  8  W.  R.  562,  Q.  B.). 

A  suggestion  of  error  under  the  C.  L.  P.  A.  1852,  atid  an  appeal 
under  this  section,  may  be  made  and  argued  together  (  fVheeUon  r. 
Hardisty.S  E.  &  B.  232). 

The  Court  of  Queen's  Bench  is  to  be  the  court  of  appeal,  for 
the  purposes  of  this  section,  in  reference  to  motions  for  new  trials, 
or  to  enter  verdicts  or  nonsuits,  which  were  previously  made  to 
the  judges  of  the  respective  courts  ot  common  pleaa  at  Laocastff 
and  courts  of  pleas  at  Durham  (s.  102,  post). 

A  rule  nisi  naving  been  granted  to  defendant  for  a  new  trial 
upon  the  ground  of  the  verdict  being  against  evidence,  and  also 
to  enter  the  verdict  for  him  on  the  ground  of  misdirection ;  and 
the  rule  having  been  made  absolute  on  the  latter  ground  to  enter 
the  verdict  for  him,  the  rule  as  to  a  new  trial  standing  over, 
notice  was  given  by  the  plaintiffof  appeal,  and  the  defendant  then 
signed  judgment.  The  judgment  of  the  court  below  was  affirmed 
in  error :  and  thereupon  the  defendant  got  an  injunction  in 
equity  dissolved.  The  judgment  was  ultimately  reversed  in  the 
House  of  Lords,  and  the  court  then,  it  not  appearing  that  the 
plaintiff  had  been  prejudiced,  allowed  the  defendant  to  re-enter 
the  case  in  the  new  trial  paper,  as  to  the  rule  for  a  new  trial 
{Beits  V.  Menzies,  11  W.  R.  88,  Q.  B.). 

See  as  to  the  practice  upon  the  argument,  King^ord  v.  Merry, 
1  H.  &  N.  503 ;  and  s.  40,  and  note,  post* 

35.  In  all  cases  of  motions  for  a  new  trial  upon  the 
ground  that  the  judge  has  not  ruled  according  to  law, 
if  the  rule  to  show  cause  be  refused,  or,  if  granted,  be 
then  discharged  or  made  absolute,  the  party  decided 
against  may  appeal,  provided  any  one  of  the  judges 
dissent  from  the  rule  being  refused,  or,  when  granted, 
being  discharged  or  made  absolute,  as  the  case  may  be, 
or,  provided  the  court  in  its  discretion  think  fit  that  an 
appeal  should  be  allowed;  provided,  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion 
only,  as  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence  or  otherwise,  no  such  appeal 
shall  be  allowed. 

See  note  to  previous  section. 

36.  The  Court  of  Error,  the  Exchequer  Chamber, 
and  the  House  of  Lords  shall  be  courts  of  appeal  for 
the  purposes  of  this  act. 

Compare  this  with  C.  L.  P.  A.  1860,  s.  6,  post, 

37.  No  appeal  shall  be  allowed  unless  notice  thereof 
be  given  in  writing  to  the  opposite  party  or  his  attor- 
ney, and  to  one  of  the  masters  of  the  court,  within 
four  days  after  the  decision  complained  of,  or  such  far- 
ther time  as  may  be  allowed  by  the  court  or  a  judge. 
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Thb  farther  time  may  be  allowed  upon  application  made  after 
die  four  days  have  expired  (Dudley,  Earl  of  [nom.  Ward],  v. 
lamiey,  5  H.  &  N.  656;  L.  J.  29,  Ex.  372;  and  see  Watson  v. 
lame,  L.  J.  25,  Ex.  240). 

38.  Notice  of  appeal  shall  be  a  stay  of  execution,  Bail, 
provided  bail  to  pay  the  sum  recovered  and  costs,  or  to 
pay  costs  where  the  appellant  was  plaintiff  below,  be 
given,  in  like  manner  and  to  the  same  amount  as  bail 

in  error,  within  eight  days  after  the  decision  com- 
plained of,  or  before  execution  delivered  to  the  sheriff. 

See  C  L.  P.  A.  1852,  s.  151,  and  note,  ante. 

Bail  for  costs  on  appeal  may  be  required  where  security  for  the 

costs  of  the  action  were  given  in  the  court  below  {Bongleux  v. 

5woyiie.  2  W.  R.491). 
A  defendant  residing  abroad  may  be  required  to  give  security 

ffv  costs  upon  appeal  {Dudley,  Earl  rf,  v.  Lumley,  ubi  supra), 

39.  The   appeal  hereinbefore  mentioned  shall  be  Form  of 
upon  a  case  to  be  stated  by  the  parties  (and  in  case  of  •??***• 
diflerence,  to  be  settled  by  the  court,  or  a  judge  of  the 
court  appealed  from),  in  which  case  shall  be  set  forth 

so  much  of  the  pleadings,  evidence,  and  the  ruling  or 
judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 
See  R.  G.,  H.  T.,  25  Vict.,  post. 

40.  When  the  appeal  is  from  the  refusal  of  the  court  Rule  nUi 
below  to  grant  a  rule  to  show  cause,  and  the  Court  of  SJ«ai,  how 
Appeal  grant  such  rule,  such  rule  shall  be  argued  and  d"po«ed  of, 
disposed  of  in  the  Court  of  Appeal. 

Where  there  is  an  appeal  against  a  refusal  to  grant  a  rule  to 
show  cause,  and  the  Court  of  Error  grants  such  rule,  cause  is  to 
be  shown  in  the  first  instance.  When  a  preliminary  objection  to 
the  appeal  is  to  be  raised,  the  time  for  objecting  is  when  the  re- 
spondent shows  cause,  and  not  till  then.  It  is  no  objection  to 
an  appeal  against  a  refusal  to  ffrant  a  rule  on  a  point  reserved 
under  s.  34,  ante,  that  the  point  is  not  simply  a  point  of  law,  but 
one  involving  law  and  fact,  and  requiring  the  court  to  draw  con- 
elusions  upon  the  facts  of  the  case  as  a  jury  would  do  {King^ford 
1,  Merry,  I  H.  &  N.  503). 

41.  The  Court  of  Appeal  shall  give  such  judgment  Judgment 
as  ought  to  have  been  given  in  the  court  below ;  and  Jp^Si[*  ** 
all  such  further  proceedings  may  be  taken  thereupon 

as  if  the  judgment  had  been  given  by  the  court  in 
which  the  record  originated. 

It  was  said  by  Jervis,  C.  J.,  that  the  power  to  amend  does  not 
go  into  the  court  of  appeal  {Johnson  v.  Ooslettj  L.  J.  25,  C.  P. 
277):  sed  quare.  Where  the  judges  of  the  court  of  appeal  are 
equally  divided  in  opinion,  the  judgment  of  the  court  of  appeal 
if  in  affirmance  of  that  of  the  court  below  {Hickman  v.  Cox,  3 
C  B.,  N.  S.  523). 
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Court'ofA         ^'  "^^  Court  of  Appeal  shall  have  power  to  ad- 
peai  as  to      judge  pajments  of  costs  and  to  order  restitution ;  and 
otheiw^      they  shall  have  the  same  powers  as  the  Ck)urt  of  Error 
in  respect  of  awarding  process  and  otherwise. 

The  ordinary  practice  is  to  adjudge  costs  of  appeal  to  a  sac- 
cessful  respondent,  but  not  to  a  successful  appellant  {Bmrker  t. 
Windlt,  6  E.  &  B.  675 ;  Young  v.  Moeiler,  6  E.  &  B.  681 :  see 
also  Levy  v.  Green,  7  W.  R.  487,  Q.  B.). 

After  the  decision  of  the  court  below,  and  after  final  judgment 
has  been  signed,  such  court  has  been  held  by  Crompton,  J.,  to 
have  no  power  with  reference  to  the  costs  of  an  appeal ;  and, 
therefore,  where  a  defendant  appealed  against  a  decision  refusing 
a  rule,  and  paid  the  damages  and  costs  in  lieu  of  bail,  and  after- 
wards, and  before  the  case  was  settled,  abandoned  his  appeal,  that 
learned  judge  held  that  the  plaintifT  was  not  entitled  to  his  costs 
consequent  upon  such  appeal  (Parr  v.  Wmteringham,  6  h.  T^ 
N.  S.  861,  Bail  Court). 

Various  powers  were  conferred  by  the  C.  L.  P.  A.  1852,  on 
courts  of  error  (ss.  156  and  157,  ante).  Referring  to  those  sec- 
tions, and  to  8. 82  and  note  (pp.  219, 220),  anUt  it  will  be  seen  chat 
the  court  of  appeal  has  power  to  quash  the  proceedings  on  appeal* 
in  all  cases  m  which  an  appeal  does  not  lie,  or  where  they  are 
taken  against  good  faith ;  and  it  may,  perhaps,  thence  have  power, 
independently  of  s.  41,  supra,  to  give  such  judgment  and  award 
such  process,  as  the  court  appealed  from  ought  to  have  done, 
without  regard  to  the  party  appealing ;  sed  quare. 


Enor  npon 
award  of  trial 
denovo. 


43.  Upon  an  award  of  a  trial  de  novo  by  any  one 
of  the  superior  courts  or  by  the  Court  of  Error,  upon 
matter  appearing  upon  the  record,  error  may  at  once 
be  brought ;  and  if  the  judgment  in  such  or  any  other 
case  be  affirmed  in  error,  it  shall  be  lawful  for  the 
Court  of  Error  to  adjudge  costs  to  the  defendant  in 
error. 

A  trial  de  novo  (formerly  a  venire  de  novo)  is  awarded  for  some 
defect  appearing  upon  the  face  of  the  record ;  and  the  court  can 
neither  impose  conditions  on  the  party  entitled  to  it,  nor  any 
terms  as  to  costs  (  Witham  v.  Lewis,  1  Wils.  48 ;  Edwards  v.  Brown, 
ITyrw.  281). 

See  note  to  C.  L.  P.  A.  1852,  s.  155  (p.  123),  ante. 


Payment  oi        44.  When  a  new  trial  is  granted,  on  the  ground  that 
ne'ii'trSi'on   the  verdict  was  against  evidence,  the  costs  of  the  first 
matter  of       trial  shall  abide  the  event,  unless  the  court  shall  other- 
wise order. 

This  section  modifies  R.  G.,  H.  T.  1853,  r.  54,  post. 

When  the  party  who  succeeded  on  the  first  trial,  fails  on  the 
second,  he  neither  pays,  nor  receives,  the  costs  of  the  first  trial 
{Evans  v.  Robinson,  L.  J.  24,  Ex.  212). 

In  an  action  by  a  clerk  against  his  employer,  the  declaration 
contained  a  special  count  for  a  wrong^l  dismissal,  and  the  com- 
mon count  for  work  and  labour.    At  the  first  trial,  the  plaindf 
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Ittd  a  Terdiet  on  the  special  count,  no  claim  being  made  on  the 
count  for  work  and  labour.  A  new  trial  was  then  ordered,  **  the 
ooati  of  the  fint  trial  to  abide  the  event/'  On  the  second  trial 
the  defendant  obtained  the  verdict  on  the  special  count ;  but  the 
plaintiff  now  set  up  a  claim  on  the  count  for  work  and  labour, 
on  which  he  had  a  verdict  for  42.  Ids,  Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  first  trial,  **  the  event "  re- 
ferred to  in  the  rule,  meaning  the  event  of  the  dispute  then  before 
the  court,  namely,  that  on  the  special  count  {Daumm  v.  HarrUon, 
L.  J.  51,  C.  P.  168). 

See  as  to  principles  guiding  the  courts  in  ^nting  new  trials 
upon  the  ground  of  venlicts  being  against  evidence,  Jllaway  v. 
Bemaett  (6  Jur.  N.  S.  847,  Ex.).  As  to  what  constitutes  a  per- 
verse verdict,  see  observations  in  Adauu  v.  The  Great  Western 
RaUwag  Company  (10  W.  R.  84,  Ex.)* 

Affidavits. 

45.  Upon  motions  founded  upon  affidavits,  it  shall  ^!^^l^^ 
be  lawful  for  either  party,  with  leave  of  the  court  or  a 

judge,  to  make  affidavits  in  answer  to  the  affidavits  of 
the  opposite  party,  upon  any  new  matter  arising  out  of 
such  affidavits,  subject  to  all  such  rules  as  shall  here- 
after be  made  respecting  such  affidavits. 

The  rales  of  court  relating  to  affidavits  are  R.  G.,  H.  T.  1853, 
IT.  188—148,  and  R.  G.,  M.  V.  1854,  rr.  1,  2.  post\  but  the  new 
rules  contemplated  by  this  section  have  not  yet  been  framed 
(see  Pritchard  v.  Leech,  2  Jur.,  N.  S.  475,  Ex.). 

The  leave  of  the  court  should  not  be  applied  for  until  the  "new 
matter"  has  been  brought  before  the  court  in  the  usual  course 
upon  the  argument  of  the  rule  (see  Hayne  v.  Robertson  and  Wood 
V.  Cax,  L.  J.  24,  C.  P.  155 ;  Swinfen  v.  Swir\fen,  1  C.  B.,  N.  S,  S64). 
This  rule  seems  consistent  with  convenience ;  since  the  further 
tffidarits  may  be  quite  unnecessary,  in  which  case  they  should 
not  be  made ;  but  until  argument  it  may  not  appear  to  the  court 
whether  they  are,  or  are  not  necessary  ;  besides  it  would  only  be 
through  abuse  of  the  courtesy  of  counsel  to  one  another,  that  the 
"new  matter  "  contained  in  affidavits  in  answer  (which,  indeed, 
may,  very  possibly,  not  be  used  at  all)  could  become  known  to 
thoie  who  seek  to  reply  to  them  (see  Wood  v.  Cox,  ubi  supra ;  and 
per  Cresswell,  J.,  in  Swinfen  v.  Swinfen,  L.  J.  26,  C.  P.  98). 

This  enactment  is  confined  to  motions  in  court 

Production  of  Documents. 

46.  Upon  the  hearing  of  any  motion  or  summons,  it  Power  to 
shall  be  lawful  for  the  court  or  judge,  at  their  or  his  yudgl^todi- 
discretion,  and  upon  such  terms  as  they  or  ho  shall  r^ct  oral  ex- 
think  reasonable,  from  time  to  time  to  order    such 
documents  as  they  or  he  shall  think  fit  to  be  produced, 
and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear,  and  be  examined  vivd  voce,  either  before 
such  court  or  judge,  or  before  the  master,  and  upon 
bearing  such  evidence,  or  reading  the  report  of  such 
ouLSter,  to  make  such  rule  or  order  as  may  be  just. 

l5 
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Proceeding! 
before  and 
upon  such 
examinft- 
tion. 


1  WUl.  A, 
e.  22. 


Oral  ex- 
amination of 
witneuet, 

1  Will.  4. 
c.  22,  $,  4. 


Sect.  5. 


In  Tfumuii  v.  Siutterheim  (5  W.  R.  6),  the  Court  of  Queen's 
Bench  refused  to  grant  a  rule  absolute  in  tlie  first  instance  for  the 
examination  of  a  witness  at  the  point  of  death,  under  this  section ; 
and  it  would  seem  that  this  section  is  intended  only  to  provide 
evidence  upon  otherwise  pending  motions  or  sumoaonses  (see 
Jshcrqft  v.  FouUeet,  L.  J.  26,  C.  P.  202). 

See  Bennett  v.  Bayes  (35  L.  T.  69,  Ex.). 

47.  The  court  or  judge  may,  by  such  rule  or  order, 
or  any  subsequent  rule  or  order,  command  the  attend- 
ance of  the  witnesses  named  therein,  for  the  purpose  of 
being  examined,  or  the  production  of  any  writings  or 
other  documents,  to  be  mentioned  in  such  rule  or 
order,  and  such  rule  or  order  shall  be  proceeded  upon 
in  the  same  manner,  and  shall  have  the  same  force  and 
effect,  as  a  rule  of  the  court  under  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majesty  King  Wil- 
liam the  Fourth,  intituled  "  An  Act  to  etiable  Courts 
of  Law  to  order  the  Examination  of  Witnesses  upon 
Interrogatories  or  otherwise  ;  ^  and  it  shall  be  lawful 
for  the  court,  or  judge,  or  master  to  adjourn  the 
examination  ^om  time  to  time  as  occasion  may  re- 
quire ;  and  the  proceedings  upon  such  examination 
shall  be  conducted,  and  the  depositions  taken  down,  as 
nearly  as  may  be,  in  the  mode  now  in  use  with  respect 
to  the  viva  voce  examination  of  witnesses  under  the 
last-mentioned  act. 

The  reference  to,  and  substantial  incorporation  by  this  and  sub- 
sequent sections  of,  some  of  the  provisions  of  the  stat.  1  Will.  4, 
c  22,  renders  it  desirable  to  notice  that  act  in  some  detail. 

Section  4  empowers  the  courts  of  law  at  Westminster  and  the 
several  judges  thereof,  *'  in  every  action  depending  in  such  court, 
upon  the  application  of  any  of  the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon  interrogatories  or  otherwise,  bef(ffe 
the  master  or  prothonotary  of  the  said  court,  or  other  person  or 
persons  to  be  named  in  such  order,  of  any  witnesses  within  the 
jurisdiction  of  the  court  where  the  action  shall  be  depending,  or 
to  order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction,  by  inter- 
rogatories or  otherwise,  and  by  the  same  or  any  subsequent  order 
or  orders,  to  give  all  such  directions  touching  time,  place,  and 
manner  of  such  examination,  as  well  within  the  jurisdiction  of 
the  court  wherein  the  action  shall  be  depending  as  without,  and 
all  other  matters  and  circumstances  connected  with  such  exsmi- 
nations  as  may  appear  reasonable  and  just.  And  sect  5  enacts, 
*<  that  when  any  rule  or  order  shall  be  made  for  the  examination 
of  witnesses  within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending,  by  authority  of  this  act,  it  shall  be 
lawful  for  the  court,  or  any  judge  thereof,  in  and  by  the  first 
rule  or  order  to  be  made  in  the  matter,  or  any  subsequent  rule 
or  order,  to  command  the  attendance  of  any  person  to  be  named 
in  such  rule  or  order  for  the  purpose  of  being  examined,  or  tbe 
production  of  any  writings  or  other  documents  to  be  mentioned  in 
such  rule  or  order,  and  to  direct  the  attendance  of  any  such  per- 
son to  be  at  his  own  place  of  abode,  or  elsewhere  if  necessary  or 
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convenient  so  to  do ;  and  the  wilful  disobedience  of  any  such  rule 
or  order  shall  be  deemed  a  contempt  of  court,  and  proceedings 
mtmj  he  thereupon  had  by  attachment  (the  judge's  order  being 
made  a  rule  of  court  before  or  at  the  time  of  the  application  for 
an  attachment* ),  if,  in  addition  to  the  service  of  the  rule  or  order, 
an  appointment  of  the  time  and  place  of  attendance  in  obedience 
diereto,  signed  by  the  person  or  persons  appointed  to  take  the 
examination,  or  by  one  or  more  of  such  persons,  shall  be  also 
serred  together  with  or  after  the  service  of  such  rule  or  order : 
Provided  always,  that  every  person  whose  attendance  shall  be  so 
required  shall  be  entitled  to  the  like  conduct  money  and  payment 
for  expenses  and  loss  of  time  as  upon  attendance  at  a  trial :  Pro> 
vided  also,  that  no  person  shall  be  compelled  to  produce,  under 
any  such  rule  or  order,  any  writing  or  other  document  that  he 
would  not  be  compellable  to  produce  at  a  trial  of  the  cause." 

By  subsequent  sections  of  this  act  (s.  53,  et  seq^  po*^)t  power 
is  given  to  remove  prisoners  for  examination,  and  provision  made 
for  the  examination  of  witnesses  on  oath,  with  power  to  the 
examiner  to  report  to  the  court  upon  the  conduct  or  absence  of 
witnesses.  See  cases  on  former  act  collected  in  Chitty's  Statutes, 
vol  i.  p.  1121,  &C. ;  and  Chitty's  Forms,  9th  ed.  p.  173,  n.  (a); 
also  FUditr  v.  Sztaray  (L.  J.  27,  Q.  B.  239 ),  where  a  commission 
was  directed  to  a  foreign  court,  instead  of  to  the  individual  judges 
thereof;  Buiham  v.  Mean  (6  W.  R.  597,  Ex.),  as  to  the  place 
where,  and  the  time  when,  a  commission  was  to  be  executed ; 
WhfU  V.  HaiUti  ( L.  J.  28,  Ex.  208),  as  to  practice,  irregularity 
tod  waiver;  Adaau  v.  Corjuid  (L.  J.  28,  Ex.  31),  where  it  was 
held  DO  answer  to  an  application  for  a  commission  to  examine 
wimesses  abroad,  that  the  opposite  party  deposed  that  there  were 
in  this  country,  persons  and  documents  accessible  to  the  appli- 
cant, which  would  supply  him  with  any  information  he  could 
obtain  from  the  witnesses  he  proposed  to  examine;— and  that 
after  a  judge  had  exercised  his  discretion  on  such  an  application, 
tbe  court  would  not  disturb  his  decision  unless  it  were  manifestly 
wrong. 
See  R.  G.,  H.  T.  1853.  r.  38,  pott. 

Tbe  rule  or  order  will  not  be  made  absolute  in  the  first  in- 
nance,  even  after  notice  of  intended  application,  and  where  the 
wimess  is  at  the  point  of  death  (  Thomas  v.  Stutierhiim,  5  W.  R.  6, 
Q.B.). 

With  respect  to  costs,  the  stat  1  Will.  4,  c.  22,  s.  9,  enacts  Co$tt, 
*'tbat  the  costs  of  every  rule  or  order  to  be  made  for  the  exami- 
nation of  witnesses  under  any  commission  or  otherwise  by  virtue 
of  this  act,  and  of  the  proceedings  thereupon  shall "  (except  in 
ftecase  of  writs  or  commissions  to  judges,  &c.,  in  India  and  the 
colonies,  in  the  case  of  actions  in  the  common  law  courts  of  this 
country,  which  are  left  to  the  discretion  of  the  court),  *'  be  costs 
in  the  cause,  unless  otherwise  directed,  either  by  the  judge  making 
loch  rule  or  order,  or  by  the  judge  before  whom  the  cause  may  be 
tried,  or  by  the  court."  (See  further,  as  to  the  costs,  s.  57,  potif 
and  Gray  on  Costs,  p.  363.) 

As  to  the  admissibility  of  such  depositions  in  evidence,  see 
!>  55,  poiL 

As  to  obtaining  the  attendance  of  witnesses  residing  in  Ireland 
or  Scotland,  see  17  &  18  Vict.  c.  34,  Appendix,  pott. 
As  to  enforcing  the  attendance  of  witnesses  before  commis- 

•  Sm  BUI  V.  Glen,  26  L.  T.  03  and  107,  Ex. 
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tionen,  under  eommiMionfl  issued  out  of  htr  msjetty's  comts  in 
other  parts  of  her  dominions,  see  6  &  7  Vict.  c.  82,  ss.  5, 6,  and  7 
(Appendix,  pott) ;  R,  ▼.  JUxatuUr,  8  Jur.  ^80;  and  &  ▼.  JemteU, 
2  D.&L.  21. 


Examina- 
tion of  person 
who  refliset 
to  make  an 
sf&davit. 


Proceedingt 
upon  order 
for  examias- 
tion. 


Discovery  of 
documeiua. 


Examination  of  Unwilling  Witnesses. 

48.  Any  party  to  any  civil  action  or  other  civil  pro- 
ceeding in  any  of  the  superior  courts,  reqairing  the 
affidavit  of  a  person  who  refuses  to  make  an  affidavit, 
may  apply  by  summons  for  an  order  to  such  person  to 
appear  and  be  examined  upon  oath*  before  a  judge  or 
master,  to  whom  it  may  be  most  convenient  to  refer 
such  examination,  as  to  the  matters  concerning  which 
he  has  refused  to  make  an  affidavit ;  and  a  judge  may, 
if  he  think  fit,  make  such  order  for  the  attendance  of 
such  person  before  the  person  therein  appointed  to 
take  such  examination,  ior  the  purpose  of  being  ex- 
amined as  aforesaid,  and  for  the  production  of  any 
writings  or  documents  to  be  mentioned  in  such  order, 
and  may  therein  impose  such  terms  as  to  such  exami- 
nation, and  the  costs  of  the  application  and  proceedings 
i:hereon,  as  he  shall  think  just. 

49.  Such  order  shall  be  proceeded  upon  in  like 
manner  as  an  order  made  under  the  hereinbefore  men- 
tioned act  passed  in  the  first  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  and  the  exa- 
mination thereon  shall  be  conducted,  and  the  deposi- 
tions taken  down  and  returned,  as  nearly  as  may  be, 
in  the  mode  now  used  on  viva  voce  examinations 
under  the  said  act  of  parliament. 

See  the  note  to  s.  47,  ante. 

Discovery. 

50.  Upon  the  application  of  either  party  to  any 
cause  or  other  civil  proceeding  in  any  of  the  Superior 
Courts,  upon  an  affidavit  by  such  partyf  of  his  belief 
that  any  document,  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  power  of  the  opposite  party,  it 
shall  be  lawful  for  the  court  or  judge  to  order  that  the 
party  against  whom  such  application  is  made,  or  if 
such  party  is  a  body  corporate,  that  some  officer  to  be 
named  of  such  body  corporate,  shall  answer  on  affi- 
davit, stating  what  documents  he  or  they  has  or  have 


*  Or  upon  aflBrmation,  lee  8.  20  (p.  211),  ante, 

f  An  affidavit  by  the  attorney  for  a  party  abroad,  han  been  held  not  to 
aatltfy  this  requirement  {Hersc^figld  v.  Clark,  11  Exeb.  712);  but  iMiBar- 
ntU  V.  Hooper,  1  F.  &  F.  412, 467  [WiUiama  and  WUIm,  JJ.J  ). 
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in  iiis  or  their  poseession  or  power  relating  to  the 
oitterB  in  dispute,  or  what  he  Imows  as  to  the  custody 
titer  or  any  of  them  are  in,  and  whether  he  or  they 
akjecta  or  ohject  (and  if  so,  on  what  grounds)  to  the 
production  of  such  as  are  in  his  or  their  possession  or 
power;  and,  upon  such  affidarit  being  made,  the 
court  or  judge  may  make  such  further  order  thereon 
is  shall  be  just. 

It  is  eisential  to  distinguish  between  the  right  to  disc<nfery,  and 
the  narrower  right  to  inspeetion.  This  section  provides  primarily 
for  the  former ;  and  is  in  aid  of  the  14  &  15  Vict.  c.  99,  s.  6  (see 

£231,  poft),  which  enlarged  the  old  common  law  right  to  the 
tter.  It  would  thence  seem  that  an  order  for  ditcwery  should 
ooly  be  made  where  there  is  reasonable  ground  to  suppose  that 
^  rfueowery,  if  ordered,  may  be  followed  by  imspection  under  the 
fcnner  act,  or  by  *•  further  order "  under  the  concluding  provi- 
lions  of  this  section  (but  see  Forshaw  v.  Lewis,  10  Exch.  712) ; 
*pd  thus  the  right  to  discovery  under  this  section  may  be  con- 
udered  as  something  narrower  than  that  recognized  in  equity, 
vhcre  a  defendant  may  be  compelled  to  discover,  in  a  general 
v«^,his  intended  defence  (see  Mitford's  Pleadings  in  Chancery ; 
Wigram  on  Discovery ;  Attorney-General  v.  Corporation  of  Lon^ 
^  12  Beav.  8  ;  Hunt  v.  Elmes,  L.  J.  28,  Ch.  680,  and  cases 
^hCTe  dted ;  Gonnn,  dem,  v.  Parrott,  ten,,  3  C.  B.,  N.  S.  47). 

la  order  to  make  a  successful  application  under  this  section,  General 
'^'we  leading  points  must  be  attended  to.  "*'*•• 

1.  The  document  must  be  in  the  *'  possession  or  power  of  the 
^Ppotite  party/'  and  this  must  be  shown  with  reasonable  cer- 
»«mty  ( Beioett  v.  Wehh  2  Jur.,  N.  S.  1 189,  Q.  B. ;  Bray  v.  Finch, 
i  H.  &  N.  558 .  and  Thompson  v.  Rohson,  2  H.  8c  N.  412). 

2.  It  must  relate  to  "  the  matters  in  dispute." 

^'*  It  must  be  a  document "  to  the  production  of  which  the  ap« 
picint  is  entitled  for  the  purpose  of  discovery  or  otherwise." 

This  is  to  be  so  construed,  as  to  limit  the  right  to  discovery  by 
«»t  to  hupeetion,  as  above  pointed  out. 

It  had  long  been  the  practice  of  the  courts,  in  the  exercise  of  Inspection  at 
^fif  equitable  jurisdiction,  to  grant  inspection  of  any  instrument  ^omnutn  law. 
M  which  the  plaintiff  sought  to  charge  the  defendant  as  a  party 
*o«uch  instrument  {Ratcliffe  v.  Bleasby,  8  Bing.  148) ;  when  only 
?^  P*it  of  the  instrument  had  been  executed,  and  the  party 
holding  it,  was  consequently  trustee  for  both  {Blogg  v.  Kent,  6 

Bing.  614;  Oevonoge  v.  Bouverie,  8  Bing.  1;  Doe  d.  v. 

%*^  1  Dowl.  163 ;  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207) ;  so 
*here  a  counterpart  had  been  lost  {Street  v.  Broum,  6  Taunt,  802)  : 
'^of  letters,  where  no  copies  had  been  kept,  and  where  the  action 
^  based  upon  the  letters  {Price  v.  Harrison,  8  C.  B.,  N.  S.  617 ; 
\*i'  29,  C.  P.  ZZo) ;  see  also  Woodcock  v.  Worthing  ton,  2  Y.  & 
*•♦;  Keale  v.  Swind,  2  Cr.  fie  J.  278;  Travis  v.  Collins,  2  Cr.  & 
^'  ^25).  The  holder  must  have  been  a  party,  or  identical  with  a 
PWy,  to  the  action  {Doe  d.  Morris  v.  Roe,  1  M.  fie  W.  207).  He 
Biuit  have  been  in  a  position  to  be  regarded  as  a  trustee  for  the 
P*^ requiring  inspection  (Ratcl^e  v.  Bleasby,  ubi  supra;  Cocks 
^'^(Uh,  9  Bing.  723):  thus  an  agent  has  been  compelled  to 
S^^t  inspection  of  books  to  his  principal  (Jones  v.  Palmer,  4 
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Dowl.  446);  and  even  to  ^ve  copies  also  of  alleged  private  loe- 
moranda,  which  were  made  by  him  in  the  course  of  bis  employ- 
ment {Bishop  </  Winchester  v.  Bowker,  9  W.  R.  404,  Ch.) ;  but 
discovery  will  not  be  ordered  of  books  which  are  clearly  the 
private  property  of  the  agent  ( Cotyer  v.  Colyer^  9  W.  R.  452,  Ch.); 
an  attorney  has  been  obliged  to  grant  inspection  of  a  case  to  his 
client  {Evafus,  Delegnly  4  Dowl.  374);  a  member  of  a  provisional 
committee  to  grant  inspection  of  the  subscriber's  a^rreement  to 
an  allottee  {Sieadman  v.  Ardent  15  M.  &  W.  587);  a  railway 
company  to  gprant  inspection  of  all  their  minutes  relating  to 
the  employment  of  a  servant,  in  an  action  by  him  for  wrongful 
dismissal  {Hill  v.  The  G.  W.  JL  Ompany,  10  C.  B.,  N.  S.  148). 

The  party  requiring  inspection  must  have  been  a  party,  or  he 
must  have  made  title  under  a  party,  to  the  instrument  {Smith  v. 
Winter^  3  M.  &  W.  309 ;  Lawrence  v.  Hooker,  5  Ring.  6 ;  Cocks 
V.  NasK  9  Ring.  728). 

Inspection  was  granted  to  enable  a  party  to  frame  bis  plead- 
ing, or  to  support  his  action  or  defence,  as  the  case  might  be, 
though  the  document  was  not  declared  upon  {Sieadman  v.  Arden^ 
ubi  supra)  ;  but  it  was  not  granted  for  other  purposes. 

It  has  been  refused  when  sought  for  as  a  foundation  for  a  plea 
in  abatement  {Beale  v.  Bird,  2  D.  &  R.  419) ;  also  where  the 
object  was  to  discover  alleged  forgeries  ( Chetwind  v.  MamelU  1 

B.  &  P.  271  :  Hildyard  v.  Smithy  1  Ring.  451).  Rut  see  Wolaer 
V.  Devereux  (9  Dowl.  672),  where  Tindal,  C.  J.,  takes  it  for  granted 
that  a  suggestion  of  forgery,  or  an  allegation  that  the  instrument 
had  been  dealt  with  since  it  was  executed,  or  the  party  swearing 
that  be  had  no  recollection  of  having  made  a  note,  would  be 
ground  for  an  inspection.  It  has  been  decided  that  an  allegation 
that  the  plaintiff  procured  bills  by  fraud,  is  no  ground  for  an 
application  {Threlfall  v.  Webster,  1  Ring.  161).  Inspection  has 
been  refused  when  asked  with  a  view  to  the  discussion  of  a  rule 
for  a  new  trial  ( Wood  v.  Morewood,  9  Dowl.  44 ;  and  see  Pratt  v. 
Goswell,  9  C.  R.,  N.  S.  70(>) ;  and  inspection  of  a  partnership 
deed,  which  the  plaintiff  had  refused  to  execute,  was  refused  to 
him,  in  a  suit  brought  by  him  for  breach  of  the  agreement  to  take 
him  into  partnership ;  as  he  was  no  party  to  the  deed  {Ratclife 
V.  Bleasby,  ubi  supra).  So  inspection  of  letters  re-delivered  by 
the  defendant  to  the  plaintiff,  and  which  he  alleged  contained  a 
release  of  his  promise,  was  refused;  the  plaintiff  not  being  a 
trustee  {Goodliff  v.  Fuller,  14  M.  &  W.  4).  Inspection  will  be 
refused  where  the  object  is  to  enforce  penalties  (see  cases  on 
forfeiture  infra,  and  Chauncey  v.  Tahourden,  2  Atk.  392 ;  Bulhek 
V.  Richardson,  11  Ves.  378;  and  Pritchett  v.  Smart,  L.  J.  18, 

C.  P.  11).  Where  title  to  land  came  into  question  in  an  action  oC 
trespass,  inspection  was  refused  {Pickering  v.  Noyes,  1  B.  &  C. 
262 ).  Rut  a  defendant  in  ejectment,  brought  upon  a  forfeiture, 
has  been  allowed  inspection  of  the  leases  under  which  he  claimed 
{Doe  dem.  Child  y.  Roe,  1  B.  &  R.  279).  A  plaintiff  in  eject, 
ment,  brought  upon  a  forfeiture  strictly  so  called,  would  be 
refused  inspection ;  though  otherwise  he  would  seem  entitled  to 
it  (see  Wigram  on  Discovery,  134 ;  Boteler  v.  Allington,  8  Atk. 
453  ;  and  Attorney' General  v.  Duplessis,  2  Ves.  sen.  286 ;  see  also 
Riccard  v.  Indosure  Commissioners,  ubi  supra ;  and  Coster  v.  Barin$, 
2C.  L.  R.  811). 

If  the  document  is  not  under  the  control  of  the  party,  an  order 
will  not  be  made  {Liddell  v.  Norton,  L.  J.  28,  Ch.  169)  ;  but  the 
lien  of  the  party's  attorney  is  no  answer  to  an  application  fbr^ 
infection  {Ley  v.  Barlow,  1  Exch.  800 ;  see  also  Ex  parte  ShaWf 
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Jacob,  272;  Bodiek  ▼.  Gandell,  10  Beav.  270);  and  where  the 
pcnon  entitled  to  the  lien  is  willing  to  allow  inspection,  the 
party  cannot  resist  an  order,  as  the  privilege  of  lien  can  only  be 
taken  adrantage  of  by  the  person  entitled  to  it. 

It  appears  that  the  abolition  of  profert  and  oyer,  and  the  nature 
of  the  substituted  proceeding,  render  the  judges  more  liberal  in 
the  exercise  of  this  equitable  jurisdiction,  even  if  they  do  not 
incidentally  enlarge  it  (see  per  Lord  Campbell  in  Doe  d.  Child  v. 
Roe,  ubi  Mupra ;  and  per  Willes,  J.,  in  The  Penarth  Harbour,  Sfc, 
Cmgpamy  v.  Cardiff  Waterworki Company,  7  C  B.,  N.  S.  816 ;  L.J. 
29,  C.  P.  230). 

The  principles  of  the  common  law  as  to  inspection  have  been 
enlarged  by  the  14  &  15  Vict.  c.  99,  s.  6,  and  by  particular 
sutotes. 

The  14  &  15  Vict.  c.  99,  s.  6,  enacu  **  that  whenever  any  action  Innection 
or  other  legal  proceeding  shall  henceforth  be  pending  in  any  of  J/J^r"  '*«?  ** 
the  superior  courts  of  Common  Law  at  Westminster  or  Dublin,  «.  e. '  *     ' 
or  the  Court  of  Common  Pleas  for  the  county  palatine  at  Lan- 
caster, or  the  Court  of  Pleas  for  the  county  of  Durham,  such  Court 
and  each  of  the  Judges  thereof  may  respectively,  on  application 
made  for  such  purpose  by  either  of  the  litigants,  compel  the 
opponte  party  to  allow  the  party  making  the  application  to  in- 
spect all  documents  in  the  custody  or  under  the  control  of  such 
opposite  party  relating  to  such  action  or  other  legal  proceeding, 
and,  if  necessary,  to  take  examined  copies  of  the  same,  or  to  pro* 
core  the  same  to  be  duly  stamped,  in  all  cases  in  which,  previous 
to  the  passing  of  this  act,  a  discovery  might  have  been  obtained 
by  filing  a  bUl,  or  by  any  other  proceeding  in  a  Court  of  Equity 
at  the  instance  of  the  party  so  making  application  as  aforesaid  to 
the  said  Court  or  Judge." 

Very  many  cases  have  been  decided  upon  this  section,  the  most 
important  of  which  still  is,  Hunt  v.  Hewitt  (7  Exch.  236  {  L.  J. 
21,  Ex.  210).  The  power  given  to  the  courts  by  this  enactment, 
is  to  allow  not  a  discovery,  but  an  inspection  of  the  documents  in 
the  custody  of  the  opposite  party,  with  certain  restrictions  or 
limitations.  Firstly,  there  must  be  a  suit  or  other  proceeding 
pending;  secondly,  the  documents  must  relate  to  such  action, 
suit  or  other  proceeding,  that  is  to  say,  they  must  be  materially 
relevant  thereto  (Maruell  v.  Pemey,  9  W.  R.  610,  Ch.) ;  and 
thirdly,  the  cases  in  which  inspection  is  to  be  g^nted,  must  be 
such  as  those  where  inspection  could  be  obtained  upon  a  bill 
for  discovery  in  Chancery  (Hunt  v.  Hewitt,  ubi  supra!  Gomm, 
iem.  V.  Parrotty  ten,^  3  C.  B.,  N.  S.  47).  A  party  is  not  entitled 
to  search  the  other  party's  papers  with  a  view  of  finding  out 
some  invalidity  in  the  case  put  forward  by  him  {Shadwell  v. 
AadweU,  6  C.  B.,  N.  S.  679;  L.  J.  28,  C.  P.  315) ;  nor  for  the 
purpose  of  enabling  him  to  rebut  the  anticipated  case  of  the  other 
Mrty  (Hunt  v.  Hewitt,  7  Exch.  236  ;  Wright  v.  Morreu,  L.  J.  24, 
Ex.  259 ;  and  Riccard  v.  Incloeure  Commissioners,  L.  J.  24,  Q.  B. 
49:  and  compare  British  Empire  Company  v.  Somes,  at  Law,  5 
W.  R.  489,  Q.  B.,  with  5.  C  in  Chancery,  5  W.  R.  813  ;  Shad^ 
ukU  v.  Shadwell,  ubi  supra;  and  London  Gas  Light  Company  v. 
Cktlsea  ( Vestry),  6  C.  B^  N.  S.  411 ;  L.  J.  28,  C.  P.  275  :  Jones 
▼.  Hargreaves,  L.  J.  29,  Ex.  368 ;  see  also  cases  it^fra).  He  can 
inspect  those  papers,  and  those  only,  that  may  directly  or  **  in- 
directly*' (Daniel  v.  Bond,  it^a),  support  the  case  on  which  he 
Umself  relies  (Aiyn^  v.  CoUinson,  L.J.  21,  Q.  B.  68;  Galsworthy 
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▼.  Norman,  L.  J.  21,  Q.  B.  70;  Scoti  v.  Walker,  1  C.  L.  R.  944| 
Coilims  ▼.  Yates,  L.  J.  27«  Ex.  150  [libel]  ;  BeptoldeoH  v.  Morten 
36  L.  T.  462,  Q.  B.t  CoUmam  ▼.  Truman,  L.  J.  28,  Ex.  S) :  but 
the  right  to  such  inspection,  when  so  (mr  established,  is  doC 
mfiected  by  the  considerstion  that  the  documents  also  go  to  make 
out  the  esse  of  the  party  who  holds  them  (Coeier  t.  Barisg,  2 
C.  L.  R.  811 ;  London  Oat  Light  Campania  ▼.  Chelsea  FeUry,  mH 
tujtra).  Inspection  has  been  refused  where  sought  for  the  purpose 
of  procuring  eridence  in  another  action  ( Temperley  t.  ffillettt$ 
£.  &  B.  880);  of  discovering  the  insolvency  of  a  company  (in 
which  defendant  was  a  member),  so  as  to  support  a  plea  of 
justification  in  an  action  of  defamation  (Met.  Saloon  Omnihmt 
Company  ▼.  Hawkins,  4  H.  &  N.  146). 

In  an  action  bv  a  consignee  of  goods  against  shipowneti  for 
damage  sustained  in  consequence  of  the  unseaworthiness  of  the 
ship,  the  Court  made  an  order  for  the  plaintiff  to  inspect  and  take 
copies  of  certain  surveys  msde  on  the  ship  in  a  foreign  port,  a 
general  average  statement,  the  shipwright's  bill  for  repairs  done 
to  the  ship,  the  captain's  protest,  and  the  log-book,  as  being 
documents  proximately  connected  with  the  matter  in  issue  ( Daniel 
V.  Bond,  9  C.  B.,  N.  S.  716).    In  an  action  for  title-deeds:  plea, 
that  the  title-deeds  belonged  to  P.,  deceased,  under  whom  the 
plaintiff  claimed,  and  P.,  being  indebted  to  N.,  agreed  widi  N. 
that  N.  should  hold  them  as  a  security  by  way  of  equitable  mort- 
gage ;  and  that  N.  so  held  them,  the  debt  remaining  unpaid ;  and 
that  N.  died,  and  appointed  defendant  his  executrix.     In  answer 
to  interrogatories,  the  defendant  admitted  that  he  had  in  his  pos- 
session a  memorandum  that  the  deeds  should  remain  in  the  pos* 
session  of  N.  until  repayment  of  the  money:  held,  that  the 
plaintiff  was  entitled  to  an  inspection  of  the  memorandum ;  and 
also  to  have  particulars  of  the  lien  relied  upon  by  the  defendant 
{Owen  V.  Nickson,  L.  J.  30,  Q.  B.  125). 
See  also  cases  cited  (pp.  229,  230)  tupro. 
The  principal  cases  in  equity,  on  the  subject  of  discovery  and 
inspection,  in  addition  to  others  already  cited,  are  Smith  v.  Duki 
rf  Beanfort  (1  Hare,  507;  1  Phillips,  209);  BoUon  v.  Corporeticn 
qf  Liverpool  ( 1  M.  &  K.  88 ;  3  Sim.  487 ).   See  also  Short  v.  Mereier 
(3  Mac.  &  Gord.  205 ) ;  Hunt  v.  Elmes  <  L.  J.  28,  Ch.  680 ) ;  JSems 
v.  Lloyd  (6  W.  R.  752,  Ex.) ;  Lind  v.  Isle  ^  Wight  Ferry  Cempany 
(8  W.  R.  540,  Ch.,  V.  C.  W.);  Quin  v.  Ratelif{9  W.  R,  65.  Ch.); 
and  Mertertt  v.  Haigh  (1  John,  785). 
Afidaviton         The  old  mode  of  obtaining  inspection  ought  to  be  adopted, 
which  to  with  such  alterations  as  the  nature  of  the  case  requires.*     When 

apply.  ||„  inspection  is  opposed,  an  affidavit  is  necessary  as  to  all  the 

disputed  facts ;  and  if  all  are  disputed,  the  affidavit  ought  to  state 
as  sufficient  a  case,  in  all  respects,  to  entitle  the  party  to  inspect, 
as  would  have  been  necessary  to  obtain  that  inspection  which 
the  court  had  before  and  still  has  power  to  grant  at  comoioa 
law  {Pepper  v.  Chamber,  L.  J.  21,  Ex.  81 ).  The  affidavit  ought 
not  only  to  show  that  an  action  is  pending,  but  ought  also  to 
state  not  a  mere  suggestion,  but  circumstances  sufficient  to  satisfy 
the  court  or  judge,  that  there  are  in  the  possession,  or  under  the 
control,  of  the  opposite  party,  certain  documents,  and  that  these 
are  relevant  to  such  action,  and  to  the  case  of  die  party  seeking 
to  inspect  them  {Hunt  v.  Hewitt,  ubi  supra).  A  party  is  not  en- 
titled, by  alleging  that  his  opponent  has  documents  in  his  pos- 


#»*  ^*!f«*M®  applying  f«w  inspwrtion,  before  declaxation,  Jenm  v. 
{Tt,  J.  29,  Ex.  M8)> 
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to  can  on  him  to  answer  by  affidavit,  whether  he  has  any 
Kocfa  docoments  in  his  possession  relating  to  the  matters  in  ques* 
tion,  and,  if  any,  to  specify  what  they  are  {Raymer  v.  AUhuun 
and  GaUworihjf  ▼.  iViomon,  ubi  wpra). 

The  affidavit  must  state  such  foots  as  would  enable  the  appli- 
cant, by  a  bill  of  discoverVf  to  obtain  inspection  of  the  documents. 
The  right  of  the  p]aintifir(in  equity)  is  limited,  firstly,  to  a  discovery 
oonfined  to  a  question  in  the  cause ;  secondly,  to  such  material 
doeunifents  as  relate  to  the  proof  of  the  plamtiff's  case  on  the 
trial.  It  does  not  extend  to  the  discovery  of  the  manner  in  which 
the  defendant's  (in  equity)  case  is  to  be  established,  or  to  evi- 
dence which  relates  exclusively  to  his  case.  The  party  applying 
muse  show,  firstly,  what  is  the  nature  of  the  suit,  and  of  the  ques- 
tion to  be  tried  in  it ;  and  he  should  also  depose  to  his  having  « 
just  ground  to  maintain  or  defend  it ;  and,  secondly,  the  affidavit 
ought  to  state  with  sufficient  dbtinctness  die  reason  of  the  appli- 
cation,  and  the  nature  of  the  documents,  in  order  that  it  may 
apvcar  to  the  court  or  judge  that  the  documents  are  asked  for,  in 
order  to  enable  the  party  appljring  to  support  his  own  case,  and 
not  merely  to  find  a  flaw  in  die  case  of  his  opponent ;  and  also 
that  the  opponent  may  admit  or  deny  the  possession  of  them 
(Burnt  V.  Hewitt,  ubi  supra). 

Inspection  has  been  ordered  of  books  kept  at  a  private  lunatic 
asylum  under  8  &  9  Vict.  c.  100  (Hill  v.  PMUp,  7  Exch.  232 1 
Asdt  V.  StUwell,  4  H.  &  N.  468). 

As  to  inspection  of  property  under  C.  L.  P.  A.  1854,  see  s.58,  Impeetion 
y^  f^  1^    '^      ^  '  under  other 

As  to  inspection  under  15  &  16  Vict  o.  88,  s.  42  (Patenu),  see  '^'*''^' 
Jtmes  x.Lee(L.  J.  25,  Ex.  241) ;  Patent  Type  Founding  Company 
V.  Waiter  (8  W.  R.  353,  Cb.),  where  refused  at  law  (Patent  Type 
Pmnding  Company  v.  Lloyd,  5  H.  &  N.  192 ;  L.  J.  29,  Ex.  207) ; 
see  slso  Awues  v.  Kelsey  (L.  J.  22,  Q.  B.  84) ;  Shaw  v.  Bank  rf 
England  (L.  J.  22,  Ex.  26  and  210) ;  Holland  v.  Fox  (L.  J.  28, 
Q.  a  211  and  537) ;  and  Fidi  v.  SmUh  (L.  J.  23,  Q.  B.  342). 

There  are  also  provisions  for  inspection  contained  in  statutes 
regulating  companies  and  other  public  bodies,  which  see  pro  re 
nata ;  and,  among  other  cases,  Reg,  v.  Mariquita,  4*0.  Mining  Com^ 
pony  (£1.  &  £].  289 :  L.  J.  28,  Q.  B.  67) ;  Header  v.  Isle  qf  Wight 
Perry  Company  (9  W.  B.  750,  Ex.). 

As  to  inspection  of  public  documents,  parochial  and  corporation 
books  and  court  rolls,  see  Chitty's  Practice,  1 1th  ed.  pt.  5,  c.  xv. ; 
and  as  to  the  latter,  see  also  R.  G.,  H.  T.  1858,  r.  31,  post.  As 
to  grandng  a  mandamus  at  the  suit  of  a  member  of  a  corporation 
to  mspect  the  minutes  of  the  Court  of  Assistants,  when  no  actual 
tuit,  but  only  a  specific  dispute,  was  pending ;  see  Reg,  v.  The 
Saddlersi'  Company  (L.  J.  31,  Q.  B.  62). 


Upon  an  order  for  inspection  of  documents,  a  place  for  in-  Praetiee, 
ipection  should  be  namea.  If  in  an  action,  the  order  may  be 
made  before  issue  joined  (Rogers  v.  Turner,  L.  J.  21,  Ex.  8)  ; 
and  even  before  plea  (Forshaw  v.  Lewis,  10  Exch.  712).  Under 
the  common  order  in  Chancery  for  inspection  by  *'  agent,"  it  was 
held  by  Stuart,  V.  C,  that  an  accountant  might  be  emploved 
(Draper  y. Manchester  Railway  Company,  9  W.  R.  117,  Cb.);  but 
Ke  same  case  on  appeal,  9  W.  R.  215.  An  accountant  may  be 
isduded  in  a  special  order  (Bonnardet  v.  Taylor,  9  W.  R.  452, 
Ch.). 
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In  an  action  against  a  joint-stock  company,  the  court  or  judge 
may  order  one  of  the  late  directors  (the  company  having  ceased 
to  carry  on  business)  to  give  the  plaintiff  inspection  of  documents, 
which  are  not  denied  by  such  director  to  be  in  bis  possession, 
or  under  his  control  {Lacharme  v.  The  Quartx  Rock  Mariposa  Goid 
Mining  Company,  L.  J.  31,  Ex.  335 ;  and  see  S.  C,  L.  J.  31,  Ex. 
508). 

As  to  answer  by  a  corporation,  see  Ranger  v.  The  G.  W.  R,  Com- 
pony  (L.  J.  28,  Ch.  741);  also  The  Attorney- General  v.  The 
Mystery  of  Mercers  (9  W.  R.  83,  Ch.). 

The  opposite  party,  upon  an  application  for  inspection,  may 
answer  the  affidavit  by  swearing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for 
•  sufficient  reason  privileged  from  producing  them  (Hili  v.  Philip, 

1  Exch.  232;  Pritchelt  v.  Smart,  Short  v.Mercier,  and  other  cases 
cited  «iff>ra);  or  he  may  submit  to  show  parts  covering  the  re- 
mainder, on  an  affidavit  that  the  part  concealed  does  not  in  any 
way  relate  to  the  other  party's  case  {Hunt  v.  Hewitt^  ubi  sitpraU 
Sec  also  Pelkiny.  Lord  Herbert  (9  W.  R.756,  Ch.)  as  to  sufficiency 
of  answer  to  discovery.  Stmble,  that  privilege  from  inspection  is 
not  necessarily  a  sufficient  answer  to  an  application  for  discovery 
(Forshaw  v.  Lewis,  10  Exch.  712);  sedguane. 

Where  a  clergyman  employed  persons  to  act  for  him  as  broken 
in  dealings  of  a  stock-jobbing  kmd,  and  in  a  suit  for  an  account 
sought  a  discovery  of  the  dealings  between  them ;  it  was  held,  that 
they  could  not  protect  themselves  by  alleging  that  the  discovery 
would  subject  them  to  the  penalties  imposed  by  57  Geo.  3,  c. 
40,  on  persons  acting  as  brokers  in  the  ci^  of  London  without  a 
licence,  it  not  being  stated  that  the  plaintiff  was  aware  of  the 
defendants  not  being  qualified.  Robinson  v.  Kitchin^  8  DeG»t 
Mac.  &  G.  88. 

As  to  confidential  communications,  see  Colman  v.  Trueman  (S 
H.  &  N.  871),  where,  upon  a  plea  of  fraud,  inspection  was 
ordered  of  correspondence  between  plaintiffs  and  their  agents. 
Communications  between  attorney  and  client,  though  passing 
through  a  lay  agent  of  the  client  reasonably  employed  in  that 
behalf,  have  been  held  to  be  privileged  {Hooper  v.  GiMifli,  10 
W.  R.  644,  Ch.) 

The  costs  of  inspection  are  generally  ordered  to  be  paid  by  the 
party  applying,  and  the  costs  of  the  application  to  be  costs  in  the 
cause  ;  but  as  there  is  no  general  rule  upon  the  subject  {StilteeU 
V.  Ruck,  4  H.  &  N.  468 ),  the  order  should  provide  for  the  costs 
(Smithy.  G.  W.R.  Company,  L.  J.  25,  Q.  B.  279);  otherwise  none 
can  be  recovered. 

Interrogatories. 
Power  to  de-       51.  In  all  causes*  in  any  of  the  Superior  Courts,  by 
ikten'JS-**"    order  of  the  court  or  a  judge,  the  plaintiff  may,  with 
torics  to  op-    the  declaration,  and  the  defendant  may,  with  the  pies, 
potite  party.   ^^  ^.^j^^^.  ^^  ^^^^  ^^  leavef  of  the  court  or  a  judge, 

*  Interrogatories  may  be  delivered  in  interpleader  iMues,  under  1  &  ' 
Will.  4,  c.  68  ( White  v.  Watt9,  L.  J.  81,  C.  P.  381 ). 

t  This  is  very  obscurely  framed :  in  practice,  leave  is  invariably  reqair^' 
vrhetber  the  Interrogatories  be  delivered  with  the  declaration,  ur  with  the 
plea,  or  "  at  any  other  time."  Compare  s.  52,  post.  The  tiwu  of  the  sppli* 
cation  is  not  so  material  as  its  other  circumstances ;  but,  ordinarilf •  the 
application  for  leave  to  deliver  interrogatories  should  not  be  made  uoUl 
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mtj,  at  anj  other  time,  deliver  to  the  opposite  party 
or  bis  attomej  (provided  such  party,  if  not  a  body 
corporate,  would  bo  liable  to  be  called  and  examined 
as  a  witness  upon  such  matter)  interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may 
be  sought,  and  require  such  party,  or,  in  the  case  of  a 
body  corporate,  any  of  the  officers  of  such  body  cor- 
porate,* -within  ten  days  to  answer  the  questions  in 
writing  by  affidavit,  to  be  sworn  and  filed  in  the  ordi- 
nary way  ;  and  any  party  or  officer  omitting,  without 
just  cause,  sufficiently  to  answer  all  questions  as  to 
which  a  discovery  may  be  sought  within  the  above 
time,  or  such  extended  time  as  the  court  or  a  judge  shall 
allow,  shall  be  deemed  to  have  committed  a  contempt 
of  the  court,  and  shall  be  liable  to  be  proceeded  against 
accordingly. 

It  appears  upon  the  construction  of  this  sections-coupling 
together  the  liability  *'  to  be  examined  as  a  witness  upon  such 
matter,**  with  the  right  to  interrogate  **  upon  any  matter  as  to 
which  discovery  may  be  sought" — that  such  interrogatories  are 
not  within  the  meaning  of  this  section  :-* 

1.  As  seek  exclusively  for  the  case  of  the  other  side  (Carew  v.  Inttrroga- 
!><»«,  5  E.  &  B.  709;    Whalely  v.  Crawford,  5  E.  &  B.  709  ;   'o"*'?  *;^f 
idwardi  V.  Wakefield,  6  E.  &  B.  463  ;  Horton  v.  Boit.  2  H.  &  N.  «*''»«"**'*• 
249  (ejectment) ;  Moore  v.  Roberts,  3  C.  B.,  N.  S.  671 ;  Adams  v. 

Koy^f,  3  H.&  N.  351 ;  London  Gaslight  Company^.  Chelsea  Vestry j 
6  C.  B^  N.  S.  411 ;  L.  J.  28,  C.  P.  275);  and  see  a  distinction 
well  taken  in  Thol  v.  Leask  ( 10  Exch.  704). 

2.  As  are  of  a  merely  fishing  character  {Moore  y.  Roberts,  ubi 
»frm;  Atter  v.  Will'uon,  7  W.  K.  265,  Ex.). 

3.  As  are  not  reasonably  relevant  to  the  matter  in  dispute 
(Ro6«ni  V.  Cooke  and  another,  2  H.  &  N.  766). 

4.  As  are  unnecessary,  or  useless  {Bird  ▼.  Malty,  1  C.  6., 
N.  S.  308). 

6.  As  seek  to  establish  a  forfeiture  {May  v.  Hawkins,  L.  J.  24, 
Ex.  309 ;  Horton  v.  Bott,  ubi  supra,  distinguishing  Flitcroft  v. 
Fletcher,  L.  J.  25,  Ex.  94) ;  but  see  Chester  v.  Wortley,  17  C.  B. 
410,  as  to  right  to  administer  such  interrogatories  subject  to  ex- 
ception upon  answer. 

6.  As  seek  to  contradict  a  written  instrument  (ilfoore  v.  Roberts, 
ubi  supra). 

7.  As  are  privileged  upon  grounds  of  public  interest  (see 
principle  explained  in  Beatson  v.  Skene,  8  W.  R.  544,  Ex.). 


Bat  interrogatories  may  be  admissible  ; —  Jnterroga^ 

1.  The  answers  to  which  may 
(Tetley  v.  Boston,  18  C.  B.  643). 


1.  The  answers  to  which  may  expose  other  persons  to  actions   '<^** 


lAer  iM«e  Joined,  when  tbe  court  or  judge  is  better  able  to  form  an  opinion 
u  to  their  relevancy  and  propriety  ;  tee  Jones  v.  Plait  (6  H.  ft  N.  697 ; 
L.  J.  30,  Ex.  365).  See  alio  James  r.  Barnes  (17  C.  B.  596).  When  tbe 
application  Is  made  at  such  "  other  time,"  the  affidavit  In  support  may  be 
required  to  disclose  merits  {Marlin  v.  Hemming,  10  Bxoh.  478;  sed  qtuere, 
let  James  v.  Barnes,  ubi  supra). 

'  This  has  been  extended  to  a  public  officer  of  a  Joint-stock  bank  under 
J  Geo.  4,  c.  49  (M*Kewan,  P.  O.,  v.  Roll,  4  H.  &  N.  7S8). 
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2.  The  antwen  to  which  mty  expose  the  ptartj  interrogmted  to 
peomltiet  (Oibom  v.  Lomdom  Dock  C»mpa»jf,  10  Exch.  698)  :  b«t 
the  party  interrogated  may  except  upon  his  answer  to  the  objec* 
tionable  questions  (see  ScoU  t.  ifiller,  1  John.  220  ;  5.  C.  L.  J. 
28.  Ch.  684 ;  Bartlett  v.  Lewi$,  L.  J.  31,  C.  P.  2^) ;  but  see 
TypUng  V.  Ward  (L.  J.  30,  Ex.  222).  8ee,  further,  the  authori- 
ties cited  in  note  to  section  25  (p.  216),  anU. 

8.  Where  a  defendant  in  ejectment  seeks  to  discoTer  the  cba* 
racter  in  which  the  plaintiff  claims,  and  the  pedigree  upon  which 
he  relies  {Fl'Ucrrft  v.  Fletcher^  ubi  supra). 

4.  That  seek  secondary  eridence  of  lost  written  documents 
(  Woherhampim  Waterworks  Cowtpatuf  t.  Hamkrford,  5  C.  B^  N.  S. 
703). 

5.  That  inquire  into  confidential  communications  that  die 
party  interrogated  would  not  be  privileged  from  disclosing  upon 
ora]  examination  (  Thai  v.  Leask,  10  Exch.  704 ;  Colmau  ▼.  TVw- 
man,  8  H.&  N.  871). 

6.  That  seek  to  disprove  the  bona  fides  of  a  primii  facie  de- 
fence (BayUy  v.  Griffiths,  L.  J.  31,  Ex.  477 ;  10  W.  R.  799,  Ex.). 

The  courts  have  a  general  discretion  in  the  matter  of  allowing 
interrogatories  ( Tupling  y.  Ward,  ubi  supra). 

See  further  upon  this  subject  the  note  to  s.  50,  amis;  and 
Wigram  on  Discovery. 

Practic*.  Interrogatories  may  be  delivered  by  defendant  to  plaintiff, 

although  the  plaintiff  is  a  foreigner  and  out  of  the  jurisdiction  of 
the  court  ( Poht  v.  Young,  L.  J.  25,  Q.  B.  23,  B.  C.  per  Erie,  J.). 

It  has  been  said  {Zarifi  v.  Thornton^  L.  J.  26,  Ex.  214),  that 
the  forms  of  interrogatories,  and  the  particular  interrogatories  to 
be  allowed,  might  be  settled  at  chambers ;  but  see  contra,  Rsbssm 
V.  Cooke  and  another,  and  Tupling  v.  Ward,  uhi  supra. 

As  to  affidavit  in  support  of  application  to  deliver  interroga- 
tories, see  s.  52 ;  as  to  proceedings  upon  order,  see  ss.  53 — 56 ; 
and  as  to  costs,  see  s.  57,  post. 

It  may  be  gathered  fi'om  the  above  cases,  that  the  commoo 
practice  is  to  give  leave  to  deliver  not  interrogatories  generallyt 
but  certain  particular  and  approved  interrogatories;  and  that 
thus  the  judges  have  to  determine  not  merely  that  the  circum- 
stances of  the  case  are  such  as  to  render  the  administratioa 
of  interrogatories  generally  proper,  but  also  that  the  particular 
interrogatories  proposed  are  themselves  severally  proper.  This 
double  proceeding,  if  carefully  applied,  would  necessarily  take 
up  much  of  the  valuable  time  of  the  judge  at  chambers ;  bat,  in 
practice,  substantial  injustice  to  the  suitor,  who  seeks  to  iuterro- 
gate  his  opponent,  is  the  more  common  evil ;  as  it  is  ofteatimes 
next  to  impossible  for  a  judge  to  make  himself  acquainted,  upon 
an  interlocutory  application  made  amid  the  hurry  and  confusion 
of  his  chambers,  with  the  bearing  of  particular  questions  on  the 
perhaps  complicated  matters  in  dispute  in  such  actions,  as  those 
generally  are,  in  which  parties  are  advised  to  have  recourse  to 
interrogatories ;  and  it  is  even,  when  not  diflScult,  still  very  in- 
expedient, in  many  cases,  to  parade  before  one's  opponent,  who 
probably  will  have  to  frame  the  answers,  the  hoped-for  resultf 
of  questions,  which  are  only  sought  to  be  put  when  other  meaoi 
of  evidence  have  failed.  It  would  seem  better  that,  when  die 
Judge  has  ascertained  that  the  circumstances  of  the  action  Aow 
that  the  delivery  of  some  interrogatories  is  a  reasonable  pro- 
ceeding, he  should  leave  it  to  the  party  interrogating  to  put  tt 
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Us  own  coats  soeli  questions  ss  he  msy  be  advised  ;  and  to  the 
party  interrogated  to  except  at  his  risk  (&  53.  pott)  to  such  ques- 
tfoDs  as  be  is  advised  not  to  answer.  This  practice  would  be 
■ore  convenient  and  useful  in  practice,  more  congruous  with 
tbatmcflautnttH  eeuu  in  Chancery,  more  consistent  with  the  terms 
of  the  whole  enactment  (including  s.  53),  and  even  more  con- 
tnoable  with  the  terms  of  the  ordinary  judge's  order  made 
under  it ;  and  it  would,  moreover,  seem  to  be  countenanced  by 
O^tm  y.  London  Dock  Company,  Chester  v.  Wortley,  and  Jamet  v. 
Baraee,  nbi  eupra. 

S2.  The  application  for  sueh  order  shall  be  made  Affidaviubj 
ipon  an  affidavit  of  the  party  proposing  to  interrogate,  JSUg  to" 
and  his  attorney  or  agent,  or,  in  the  case  of  a  body  intOTogate, 
corporate,  of  their  attorney  or  agent,  stating  that  the  torney. 
deponents  or  deponent  believe  or  believes  that  the 
party  proposing  to  interrogate,  whether  plaintiff  or 
defendant,  will  derive  material  benefit  in  the  cause 
from  the  discovery  which  he  seeks,  that  there  is  a  good 
caase  of  action  or  defence  upon  the  merits,*  and  if  the 
application  be  made  on  the  part  of  the  defendant,  that 
&e  discovery  is  not  sought  for  the  purpose  of  delay  ; 
provided  that,  where  it  shall  happen  from  unavoidable 
circumstances,  that  the  plaintiff  or  defendant  cannot 
join  in  such  affidavit,  the  court  or  judge  may,  if  they 
or  he  think  fit,  upon  affidavits  of  such  circumstances 
by  which  the  party  is  prevented  from  so  joining  there- 
in, allow  and  order  that  the  interrogatories  may  be 
delivered  without  such  affidavit.f 

53.  In  case  of  omission,  without  just  cause,  to  an-  Oral  ex- 
Bwer  sufficiently  such  written  interrogatories,  it  shall  pSueilwhen 
be  lawful  for  the  court  or  a  judge,  at  their  or  his  dis-  [<>  ^  ai- 
cretion,  to  direct  an  oral  examination  of  the  interro- 
^ted  party,  as  to  such  points  as  they  or  he  may  direct 
before  a  judge  or  master ;  and  the  court  or  judge  may 
by  such  rule  or  order,  or  any  subsequent  rule  or  order, 
conunand  the  attendance  of  such  party  or  parties  before 
tbe  person  appointed  to  take  such  examination,  for  the 
purpose  of  being  oraUy  examined  as  aforesaid,  or  the 
production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  as  to  such  examination,  and  the 
costs  of  the  application,  and  of  the  proceedings  thereon. 


*  TUi  appUet  to  plaHitMli,  u  well  as  defendantt  (Map  v.  BaufkifUt  1 1 
Kxch.  210) :  as  to  diteloHmg  merits,  see  Martin  t.  Hemming,  10  Exch.  478  \ 
Croomet  r.  Morrison,  5  £.  &  B.  984;  and  better,  contra,  Jamet  r.  Barnet,  \7 
C.  B.  5$8;  S.  C»  L.  J.  W.  C.  P.  182. 

t  Tli^  latter  proviso  renders  iinnecessary  the  MpUcation  to  the  nresent 
'^^  of  the  interpretation  put  upon  s.  51  in  M^Kewan  v.  Bolt  (4  u.  ft  N. 
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and  otherwise,  as  to  such  court  or  judge  shall  seem 
just. 

As  to  what  constitutes  "just  cause,"  see  notes  to  ss.  50,  51. 
ante ;  and  Turk  v.  Syne  (L.  J.  27,  Ex. 54) ;  Gearf  ▼.  Bujct4m  (L.  J. 
29,  Ex.  280). 

The  answers  should  follow  the  order  of  the  interrogatories,  and 
answer,  or  assign  reasons  for  not  answering  each  interrogatory 
specifically  {Chester  v.  Wortley,  18  C.  B.  239).  As  the  answer 
must  be  made  by  affidavit,  the  requirements  of  R.  G.,  M.  V.  1854, 
r.  2tpottt  must  be  complied  with.  See  as  to  sufficiency  of  answers 
about  documents,  Ad<xm»  v.  Lloyd  (3  H.  &  N.  351 ).  It  has  been 
held  that  a  party  interrogated  is  not  bound  to  set  out  the  contents, 
or  copies  of  documents  admitted  by  his  answer  to  be  in  his  pos- 
session ;  but  that  application  for  such  purpose  must  be  made 
under  s.  50,  anU  {Scott  v.  ZygomaUu,  L.  J.  24,  Q.  B.  129);  sed 
quare. 

The  application  for  an  order  under  this  section  should  be  made 
promptly  {Chester  v.  Wort  ley,  ubi  supra). 

The  rule  is  nisi  only  in  the  first  instance  {Turk  v.  Syntt  ubi 
supra). 

See  also  Swift  y.  Nun  (L.  J.  26,  Ex.  365). 

Applications  under  this  section  should  be  made  at  chamben 
in-  the  first  instance  (Bender  v.  Zimfnerman,  L.  J.  29,  Ex.  244; 
Meadows  v.  Kirkmant  36  L.  T.  251,  Ex.). 

Proceedings        54.  Such  rule  or  order  shall  have  the  same  force 
rtSteor^rdcr.  and  effect,  and  may  be  proceeded  upon  in  like  manner, 
as  an  order  made  under  the  said  hereinbefore-mentioned 
act  passed  in  the  first  year  of  the  reign  of  his  late  Ma- 
jesty King  William  the  Fourth. 

See  note  to  s.  47  (p.  226),  ante. 

Not  duly  answering  interrogatories  is  already  a  contempt  of 
court  under  sect.  51,  ante  (p.  234) ;  and  the  use  of  this  section  is 
in  expediting  and  facilitating  process. 

A  rule  for  attachment  under  this  section,  was  refused  where 
the  attorney  of  a  foreigner  had  been  served  with  interrogatories, 
and  default  was  made  in  answering  them  ;  but  it  did  not  appear 
that  the  foreigner  personally  knew  of  the  order,  or  was  within  the 
jurisdiction  {Von  Hoff  v.  Hoetster,  L.  J.  27,  Ex.  299;  see  also 
Curran  v.  Elphinstone,  4  W.  R.  50,  Q.  B. ;  and  Hill  v.  Glen,  26 
L.  T.  pp.  62  and  107,  Ex.). 


Depositions 
upon  such 
examina- 
tions to  be 
returned  to 
roaster's 
office. 


EXABONATION  OP  WITNESSES  UNDER  THIS  ACT. 

55.  Whenever,  by  virtue  of  this  act,  an  examination 
of  any  witness  or  witnesses  has  been  taken  before  a 
judge  of  one  of  the  said  Superior  Courts,  or  before  a 
master,  the  depositions  taken  down  by  such  examiner 
shall  be  returned  to  and  kept  in  the  master's  office  of 
the  court  in  which  the  proceedings  are  pending ;  and 
office  copies  of  such  depositions  may  be  given  out,  and 
the  depositions  may  be  otherwise  used,  in  the  same 
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nuumer  as  in  the  case  of  depositions  taken  under  the 
hereiDbefore-mentioned  act  passed  in  the  first  year  of  i  wni.  4, 
the  reign  of  his  late  Majesty  King  William  the  Fourth.  ^'  ^' 

See  note  to  s.  47  (p.  226),  ante. 
See  R.  G^  H.  T.  1853,  r.  33,  posL 

56.  It  shall  be  lawful  for  every  judge  or  master  Examiner 
named  in  any  such  rule  or  order  as  aforesaid  for  taking  JJSiS  re^ 
examinations  under  this  act,  and  he  is  hereby  required  port  to  the 
to  make,  if  need  be,  a  special  report  to  the  court  in  ^^^"^ 
which  such  proceedings  are  pending,  touching  such 
eiamination,  and  the  conduct  or  absence  of  any  wit- 

B»s  or  other  person  thereon  or  relating  thereto ;  and 
the  court  is  hereby  authorized  to  institute  such  pro- 
ceedings and  make  such  order  and  orders  upon  such 
report  as  justice  may  require,  and  as  may  be  instituted 
and  made  in  any  case  of  contempt  of  the  court. 

57.  The  costs  of  every  application  for  any  rule  or  Co«uofruie 
wder  to  b4  made  for  the  examination  of  witnesses  by  tSn  to^uT" 
Tirtue  of  this  act,  and  of  the  rule  or  order  and  pro-  *[»«  dijcre- 
ceedings  thereon,  shall  be  in  the  discretion  of  the  court  coutt. 

or  judge  by  whom,  such  rule  or  order  is  made. 

This,  and  the  preceding  section  follow  the  language  of  cor- 
responding sections  in  the  1  Will.  4,  c.  22 ;  see  note  to  s.  47 
lp.m),aiite. 

If  Uie  order  does  not  provide  for  costs,  none  can  be  had ;  see 
Smth  V.  G.  W,  R.  Companp  (L.  J.  25,  Q.  B.  279) ;  and  Stilwell  v. 
^^.  4  H.  &  N.  468 ;  whence  it  would  seem  that  this  section 
applies  to  proceedings  under  section  51,  ante. 

Inspection  of  Premises  and  Chattels. 

58.  Either  party  shall  be  at  liberty  to  apply  to  the  inspection 
court  or  a  judge  for  a  rule  or  order  for  the  inspection  ^ItSeim 
bj  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  witnesses. 
^  or  personal  property,  the  inspection  of  which  may 

pe  material  to  the  proper  determination  of  the  question 
ui  dispute ;  and  it  shall  be  lawful  for  the  court  or  a 
judge,  if  they  or  he  think  fit,  to  make  such  rule  or 
order  upon  such  terms  as  to  costs  and  otherwise  as 
8uch  court  or  judge  may  direct :  provided  always,  that 
nothing  herein  contained  shall  affect  the  provisions  of 
"The  Common  Law  Procedure  Act,  1852,"  or  any 
previous  act,  as  to  obtaining  a  view  by  a  jury :  pro- 
dded also,  that  all  rules  and  regulations  now  in  force 
^^  applicable  to  the  proceedings  by  view  under  the 
said  last-mentioned  act  shall  be  held  to  apply  to  pro- 
ceedings for  inspection  by  a  jury  under  the  provisions 
of  this  act,  or  as  near  thereto  as  may  be. 
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Bj  the  C.  L.  P.  A.  1852,  i.  114  (p.  92),  ante,  the  former  writ 
of  view  was  abolished,  and  a  new  proceeding  substituted. 

The  removal  of  obstructions  to  inspection,  may  be  ordered  as 
incident  thereto  {Bennett  ▼.  Griffiths,  L.  J.  30,  Q.  B.  98). 

See  also  an  order  for  inspection  of  real  property  made  in  Chan- 
cery by  Stuart,  V.  C^  and  rerised  by  the  Lords  Justices  in  JEnaor 
▼.  BanveU  (8  W.  R.  300 ;  S.  a  I  De  G.,  F.  &  J.  529). 

A  somewhat  similar  power  to  g^nt  inepectUm  was  conferred  on 
the  Courts  of  Common  Law  by  the  Patent  Law  Amendment  Act, 
1852,  s.  42.  Under  that  statute  it  has  been  held  that  an  applica- 
tion to  inspect  the  defendant*s  machinery  may  be  made  before 
the  delivery  of  the  declaration,  in  an  action  for  infHngement  of 
the  plaintiff's  patent;  but  such  inspection  will  not  be  granted  as 
of  course,  or  without  the  party  applying  for  it  showing  that  the 
inspection  is  material  for  the  purposes  of  the  action  { Amies  t. 
Kelseif,  L.  J.  22,  Q.  B.  84;  Bail  Court,  Crompton,  J.).    In  an 
action  for  the  infringement  of  a  patent,  the  court  would  not, 
under  the  above  section  of  the  Patent  Law  Amendment  Act, 
1852,  grant  an  order  for  an  inspection  of  a  machine  in  s  second 
action,  after  a  first  action  in  which  inspection  by  the  plaintiff  and 
two  scientific  witnesses  had  been  had  {Shaw  v.  Bank  qf  Englamdt 
L.  J.  22,  Ex.  210).  The  affidavit  in  support  should  at  least  allege 
that  there  is  such  a  machine,  and  that  the  plaintiff  has  reason  to 
believe  it  an  infiringement  of  his  patent ;  and  it  has  been  held 
not  to  be  sufficient  to  allege  merely  "  that  the  machine  used  by 
the  defendant  is  the  same  for  which  the  plaintifi*  has  obtained  a 
patent"  (Shaw  v.  Bank  qf  England,  L.  J.  22,  Ex.  26). 

In  an  action  for  infringement  of  a  patent  relating  to  type ;  in- 
spection, and  delivery  for  the  purpose  of  analysis,  of  a  portion  of 
the  type  used  by  the  defendant  has  been  ordered  in  Chanceiy 
(Patent  Type  Founding  Company  v.  Walter,  8  W.  R.  358)  after  it 
had  been  refused  at  law  {Patent  Type  Founding  Company  v. 
Lloyd,  5  H.  8e  N.  192).  See  HoUand  v.  Fox  (L.  J.  23,  Q.  B. 211, 
357);  Vidi  v.  Smith  (L.  J.  28,  Q.  B.  342);  and  Meadows  v. 
Kirkman  (L.  J.  29,  Ex.  205). 


Rule  or  order 
for  summon- 
ing Jury. 


59.  The  several  courts,  or  any  judge  thereof,  may 
make  all  such  rules  or  orders  upon  the  sheriff  or  other 
person  as  may  be  necessary  to  procure  the  attendance 
of  a  special  or  common  jury  for  the  trial  of  any  cauee 
or  matter  depending  in  such  courts,  at  such  time  and 
place,  and  in  such  manner,  as  they  or  he  may  think  fit. 


Examina- 
tion of  Judg- 
ment debtor 
at  to  debts 
doe  to  him. 


Attachment  of  Debts. 

60.  It  shall  be  lawful  for  any  creditor  who  has  ob- 
tained a  judgment  in  any  of  the  Superior  Courts  to 
apply  to  the  court  or  a  judge  for  a  rule  or  order  that 
the  judgment  debtor  should  be  orally  examined  as  to 
any  and  what  debts  are  owing  to  him  before  a  master 
of  the  court,  or  such  other  person  as  the  court  or  judge 
shall  appoint ;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  such  judgment 
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debtor,  and  for  the  production  of  any  books  or  docu- 
ments, and  the  examination  shall  be  conducted  in  the 
8une  manner  as  in  the  case  of  an  oral  examination  of 
in  opposite  party  before  a  master  under  this  act. 

A  puty  to  an  interpleader  issue,  who  has  obtained  an  order  for 
lui  costs,  is  a  judgment  creditor  within  this  section  (Hartley  w^ 
Sktwmell,  1  £.,  B.  &  S.  I ;  L.  J.  30,  Q.  B.  223). 

An  executor  of  a  judgment  creditor,  who  has  not  made  himself 
a  party  to  the  judgment,  cannot  proceed  under  this  section  {Bay" 
ward  T.  Simtuoiis,  5  £.  &  B.  59). 

As  a  general  rule,  where  a  judgment  debt  remains  unsatisfied, 
if  the  execution  debtor  could  maintain  against  the  intended  gar- 
nishee an  action  to  recover  the  debt,  whidi  the  execution  creaitor 
leeks  to  attach,  an  attachment  order  may  be  obtained  under  this 
lection;  see  also  the  observations  of  the  Master  of  the  Rolls 
in  WtkUr  v.  Webster  (10  W.  R.  503). 

The  lerrice  of  the  rule  or  order  should  either  be  personal,  or  be 
brought  to  the  knowledge  of  the  judgment  debtor  {Mason  v.  Mug' 
fw^ie,  I8C.B.  642). 

As  to  the  oral  examination,  see  s.  53  (p.  237  )i  ante. 

See  as  to  cases  in  which  the  judge  may  refuse  to  interfere,  upon 
die  groond  that  the  remedy  would  be  worthless  or  vexatious,  C. 
L?.A.lS60,s.28,jN»s/. 

61.  It  shall  be  lawful  for  a  judge,  upon  the  ex  parte  Judge  may 
tpplication  of  such  judgment  creditor,  either  before  or  2Ichmont*of 
ifter  such  oral  examination,  and  upon  affidavit  by  debu. 
^unigelf  or  his  attorney  stating  that  judgment  has  been 
i^Boovered,  and  that  it  is  still  unsatisfied,*  and  to  what 
•mount,  and  that  any  other  person  is  indebted  to  the 
jndgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  ail  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
febt ;  and  by  the  same  or  any  subsequent  order  it  may 
pe  ordered  that  the  garnishee  shall  appear  before  the 
jadge  or  a  master  of  the  court,  as  such  judge  shall 
fppoint,  to  show  cause  why  he  should  not  pay  the 
JB<igment  creditor  the  debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

*^»We.  the  order  for  attachment  under  the  earlier  part  of  this 
*^on  may  be  sustained,  although  the  court  discharge  an  order 
w  payment  to  the  execution  creditor  {Sparks  v.  Younger  8  Ir. 
^•«»«  Uw  Rep.  251,  Ex.,  where  the  cases  are  collected  and  dia^ 
*"^»>yPigott,C.  B.). 

^  VjQdgment  debt  cannot  be  said  to  be  unsatisfied  within  the  meaning  of 
^Nctioii,  when  the  jndgment  debtor  has  been  taken  in  execntion  under  a 
«]^.(/a«f»W*T.  Parktr,  6  H.  ft  N.  431 ;  L.  J.  SO,  Ex.  237)  {  but  a  Judgment 
rjuwj  is  not  prevented  from  obtaining  an  order  for  attaching  a  debt  due  to 
™«i>tor, by  reason  of  the  garnishee  having  been  taken  and  remaining  In 
witioo  for  that  debt  by  the  first  jndgment  debtor  {Marpin  T.  Hartley, 
*"«**l  ▼.  Skenwtll^  1  E.,  B.  »  8. 1 ;  L.  J.  80,  O.  B.  233). 
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The  following  are  instances  of  debts  held  to  be  attachable  z^^ 

A  debt  of  unascertained  amount  {id  certmm,  &&)  {Damiel  r. 
WCarthy,  7  Ir.  Com.  Law  Rep.  261). 

A  debt  due  to  one  or  more  of  several  joint  judgment  debtors 
{miler  V.  Wynn,  L.  J.  28,  Q.  B.  324). 

A  debt  due,  but  not  payable  until  a  future  time  {Sparks  ▼. 
Younge,  8  Ir.  Com.  Law  Ilep.  251,  Ex. :  the  judgment  in  this  case 
merits  attention). 

The  proceeds  of  an  execution  in  the  hands  of  the  sheriff 
(Murray  v.  Simpson,  8  Ir.  Com.  Law  Rep.,  App.  zIt). 

Funds  in  the  hands  of  the  official  manager  of  a  compaoy  in 
course  of  being  wound  up,  may  be  attached  by  a  judgment  cre- 
ditor of  the  company  (Ex  parte  Turner,  Re  Warwick  and  ffar^ 
tester  RaiUoay  Company,  L.  J.  80,  Ch.  93) ;  but  see  D«  fFimtom  r. 
Brecon,  Mayor,  <fc.  (28  Beav.  200),  as  to  the  concequences  of 
obtaining  under  a  garnishee  order,  but  without  leave  of  the  Court 
of  Chancery,  payment  by  a  receiver  of  monies  which  he  had  been 
directed  by  the  Court  of  Chancery  to  pay  over  to  the  judgment 
debtor. 

A  debt  due  to  the  estate  of  a  deceased,  is  attachable  upon  a 
judgment  against  his  executor  911a  executor  {BurUm  v.  Roberts, S 
H.  &  N.  93  :  L.  J.  29,  Ex.  484) ;  and  payment  may  be  enforced 
notwithstanding  a  decree  for  administration  made  subsequent  to 
the  order  for  attachment  (Fowler  v.  Roberts,  2  Giff.  226 ;  8  W.  R. 
492,  Ch.). 

The  following  debts,  or  rather  alleged  debts,  have  been  held 
not  to  be  attachable  under  this  section : — 

A  bond  of  indemnity  against  costs,  given  by  a  third  person  to 
the  judgment  debtor  (upon  a  nonsuit),  to  induce  him  to  bring  the 
action  against  the  judgment  creditor  (Johnson  v.  Diamond,  L.  J* 
24,  Ex.  217,  sci./a,). 

Debts  bond  fide  assigned  by  the  judgment  debtor  before  judg- 
ment (Hirsch  V.  Coates,  18  C.  B.  757);  or  before  the  order  for 
attachment  ( Wise  v.  Birkenshaw,  L.  J.  29,  Ex.  240;  and  see,  as 
to  foreign  attachments  out  of  the  Mayor's  court,  Webster  v. 
Webster,  L.  J.  31,  Ch.  655). 

Money  paid  into  court  in  an  action  brought  by  the  judgment 
debtor,  but  wherein  judgment  has  not  been  obtained  (Jones  v. 
Brown,  C.  B.,  5  W.  R.  Com.  Law  Dig.  217). 

Money  in  the  hands  of  a  receiver  under  the  Court  of  Chancery 
(Ames  V.  Birkenhead  Docks,  20  Beav.  332 ;  and  see  De  tftntsM 
Y.  Brecon,  Mayor,  ^.,  ubi  supra). 

Superannuation  allowance  payable,  under  a  mere  resolution  of 
the  board  of  directors,  to  a  clerk  of  the  East  India  Coropsnyi 
under  53  Geo.  3,  c.  195,  s.  93  (Innes  v.  East  India  Company,  17 
C.  B.  351),  upon  the  ground  of  its  being  informally  granted,  snd 
hence  a  mere  gratuity. 

A  debt  due  to  judgment  debtors,  who,  by  act  of  pariiament, 
were  bound  to  pay  their  creditors,  pari  passu  (Kenttett  v.  Wttt- 
minster  Improvement  Commissioners,  11  Exch.  349). 

A  debt  due  to  the  wife  of  the  judgment  debtor,  upon  a  special^ 
given  to  her  dum  sola  (Dingley  v.  Robinson,  L.  J.  26,  Ex.  55). 

A  verdict,  before  judgment,  in  an  action  for  breach  of  contrsct, 
for  unliquidated  damages  (Jones  v.  Thompson,  1  E.  &  B.63). 

A  verdict,  before  judgment,  in  an  action  upon  a  policy  of 
marine  insurance,  where  attached  quA  verdict  (Dresser  v.  Jeset, 
6  C.  B.,  N.  S.  429;  L.  J.  28,  C.  P.  281). 
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A  dividend  payable  in  bankruptcy  (Boys  t.  SimptoHt  8  Ir. 
Com.  Law  Rep.  523  ;  S.  P.,  GUmour  v.  Sitnptont  lb,  App.  xzxviii, 
Ex.). 

Tbe  mere  probability  of  money  becoming  due,  at  in  the  case 
o!  accruing  salary,  is  not  attachable  as  an  aecnUng  debt. 

62.  Service  of  an  order  that  debts  due  or  accruing  Ordw  fw  mt- 
to  the  judgment  debtor  shall  be  attached,  or  notice  bind'dtSts? 
thereof  to  the  garnishee,  in  such  manner  as  the  judge 
shall  direct,  shall  bind  such  debts  in  his  hands. 

From  the  time  of  service,  the  order  binds  the  attached  debts 
io  the  hands  of  the  garnishee,  but  subject  to  the  operation  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  s.  184;  and,  there- 
fore, if  the  judgment  debtor  becomes  bankrupt  before  the  debt 
is  actually  paid  under  the  order,  the  debt  passes  to  his  assignees 
and  the  attachment  fails  ( Holmes  v.  Tutton,  5  E.  &  6.  65  ;  and 
tee  Turner  r.  Jones,  1  H.  &  N.  878  ;  Tilbury  v.  Brown,  L.  J.  30, 
Q.B.46). 

An  attachment  overrides  the  general  lien  of  an  attorney,  or 
rather  his  right  to  the  equitable  interference  of  the  court  {Hough 
▼.  Edwards,  1  H.  &  N.  171  ;  see  also  Verity  v.  Wyld,  7  W.  R. 
270,  Ch.,  V.  C.  K. ;  and  The  Olive,  1  Sw.  Adm.  Rep.  428);  but 
where  a  jodgment  creditor  received  from  a  garnishee  the  amount 
of  his  claim,  before  an  order  for  payment,  and  with  notice  of  the 
pmrticular  lien  (or  rather  equitable  right)  of  the  attorney  of  the 
jodgment  debtor  for  his  costs  in  the  action,  he  was  compelled  to 
refund  to  the  attorney  (Eisdell  v.  Coningham,  L.  J.  28,  Ex.  213  ; 
tee  also  Sympson  v.  Prothero,  5  W.  R.  814,  Ch.,  V.  C.  W.).*  See 
as  to  protection  of  persons  having  a  lien  or  charge  upon  the  debt 
attached  in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860,  ss.  29— 
21,  ^wt 

It  seems  doubtful  whether  notice  of  a  prior  attachment  out  of 
die  Mayor's  Court,  London,  interferes  with  the  operation  of  an 
order  under  this  section  ;  it  certainly  does  not  when  such  notice 
tt  served  out  of  the  limits  of  the  city  (Newman  v.  Roch,  4t  C.  B., 
N.  S.  434) ;  and  it  has  been  held  (Redhead  v.  Wilton,  L;  J.  30, 
Ch.  577),  that  a  foreign  attachment  out  of  the  Mayor's  Court 
creates  no  priority  in  the  administration  of  assets  in  Chancery. 


•  By  the  23  fr  24  Vict.  c.  127,  a.  28,  it  is  enacted,  that,  "  in  every  ca«e  In 
vkicb  BO  attorney  or  solicitor  shall  be  employed  to  prosecute  or  defend  any 
ntit,  matter  or  proceeding  in  any  court  of  Justice,  it  shall  be  lawftil  for  the 
eoojt  or  judge  before  whom  any  such  suit,  matter  or  proceeding  has  t>een 
heard,  or  shall  be  depending,  to  declare  such  attorney  or  solicitor  entitled  to 
a  eharge  upon  the  property  recovered  or  preserved,  and  upon  such  declara- 
tioo  being  made,  such  attorney  or  solicitor  shall  have  a  charge  upon  and 
against,  and  a  right  to  payment  out  of  the  property,  of  whatsoever  nature, 
tcamre  or  kind  the  same  may  be,  whieh  shall  have  been  recovered  or  pre- 
served through  the  instrumentality  of  any  such  attorney  or  solicitor,  for  the 
ttxed  eoets,  charges  and  expenses  of  or  in  reference  to  such  suit,  matter  or 
poeeedtng;  and  it  shall  be  lawful  for  such  court  or  Judge  to  make  such 
order  or  orders  for  taxation  of  and  for  raising  and  payment  of  such  costs, 
Paiges  and  expenses  out  of  the  said  property,  as  to  such  court  or  Judge 
■kail  appear  Just  and  proper:  and  all  conveyances  and  acts  done  to  defeat, 
« vhich  shall  operate  to  defeat,  such  charge  or  right,  shall,  unless  made  to 
*k»djlde  purchaser  for  value  without  notice,  be  absolutely  void  and  of  no 
fffiect  as  against  such  charge  or  right :  provided  always,  that  no  such  order 
•bsU  be  made  by  any  such  court  or  Judge  in  any  case  in  which  the  right  to 
neorer  payment  of  such  costs,  charges  and  expenses  Is  baned  by  any 
■*yDte  of  J/mftariona/' 
^  also  B.  O.,  H.  T.  186S,  i.  68,  post, 
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The  order  terred  should  be  strictly  regular  (Cooper  t.  Bl^ffnt, 
L.  J.  27,  Ex.  446). 

63.  If  the  garnishee  does  not  forthwith  pay  into 
court  the  amount  due  from  him  to  the  judgment  debtor, 
or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he  does  not  appear  upon 
summons,  then  the  judge  may  order  execution  to  issue, 
and  it  may  be  sued  forth  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from 
such  garnishee  towards  satisfaction  of  the  judgment 
debt 

See  forms  of/,  fa,  in  R.  G.,  M.  V.  1854,  Sched.  22  and  23, 
pott, 

iS^^\^  64.  If  the  garnishee  disputes  his  liability,  the  judges 
ment  ctetfitor  instead  of  making  an  order  that  execution  shall  issue, 
■ishee ^"'  ^^y  order  that  the  j udgment  creditor  shall  be  at  liberty 
to  proceed  against  the  garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there  should  not  be  execntioB 
against  him  for  the  alleged  debt,  or  for  the  amount 
due  to  the  judgment  debtor,  if  less  than  judgment 
debt,  and  for  costs  of  suit ;  and  the  proceedings  upon 
such  writ  shall  be  the  same,  as  nearly  as  may  be,  as 
upon  a  writ  of  revivor  issued  under  "  The  Common 
Law  Procedure  Act,  1852." 

The  dispute  must  be  substantial  {Newman  v.  Rook,  4  C.  B., 
N.  S.  434;,  and  bond  fide  {WUe  v.  Birkenshaw,  L,  J.  29,  Ex. 

A  writ  was  refused  in  Richardson  v.  Greaves  (10  W.  R.  45,  Ex.), 
where  an  action  for  the  same  cause  was  already  pending  betwed 
the  judgment  debtor  and  the  garnishee,  and  no  coUuskm  wai 
shown. 

The  costs  of  proceeding  by  writ  under  this  section  abide  the 
event,  and  no  order  is  necessary  under  s.  67  {Johnson  ▼.  Diamo^ 
llExch.481). 

If  the  judgment  creditor  declines  to  proceed  by  writ,  the  sttach- 
nent  may  be  discharged,  and  the  judgment  creditor  be  ordered 
to  pay  the  costs  {fVintle  r,  Williawu,  3  H.  &  N.  2SS);  but  the 
court  will,  unless  quite  satisfied  that  the  debt  is  not  liable  to 
attachment,  allow  the  judgment  creditor  to  proceed  by  writ(5qf- 
mour  V.  Corporation  of  Brecon,  L.  J.  29,  Ex.  243 ). 

See  forms  of  proceedings,  R.  G.,  M.  V.  1854,  tched.  24—31, 
post, 

65.  Payment  made  by  or  execution  levied  upon  the 
garnishee  under  any  such  proceeding  as  aforesaid  shall 
be  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  8uch 
proceeding  may  be  set  aside  or  the  judgment  reversed. 

Semhle,  that  payment  by  the  garnishee  to  the  judgment  cre- 
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ditor,  upon  notice  of  attachment,  is  no  discharge  of  the  debt  due 
from  the  garnishee  to  the  judgment  debtor ;  but  there  mutt  be  a 
JK^f  order  for  payment  {Turner  v.  Jonee,  1  U.  &  N.  878 ;  see 
aba  Uckwo9d  v.  Na*K  18  C.  B.  536). 

A  garnishee  order  cannot  be  reviewed  in  the  Court  of  Admi- 
nhy;  and  therefore  tlie  payment,  under  a  garnishee  order,  of 
eosts  pronounced  due  to  a  successful  party  by  decree  of  the  Court 
of  Admiralty,  is  satisfaction  of  the  decree  (The  Oliver  1  Sw.  Adm. 
R«1>.423U 

It  has  been  held  in  Ireland,  where  a  judgment  creditor  had 
<!^(ained  a  charging  order,  attaching  the  dividends  on  stock  in  the 
books  of  the  Bank  of  Ireland,  which  order  had  been  duly  served 

ym  the  Bank,  that  the  Bank  was  responsible  for  the  payment 
inch  dividends  to  another  judgment  creditor,  who,  subse- 
^iKody  to  the  date  of  such  charging  order,  bad  obtained  in 
ttother  Court,  not  only  another  charging  order  attaching,  but 
•MO  an  absolute  order  for  the  payment  of  such  dividends  (Sala- 
■«■  V.  Dcnovan,  10  Ir.  Com.  Law  Rep.,  App.  xiii). 

See  as  to  rights  of  persons  claiming  a  lien  or  charge  upon  the 
oebt  attached  in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860, 
»  29-11,  fmL 

See  form  of  a  plea  of  attachment  in  Bullen  and  Leake's  Pre- 
tt^U  of  Pleadings,  2nd  edit,  p.  428. 

66.  In  each  of  the  Superior  Courts  there  shall  be  ^^^^^ 
^t  at  the  master's  office  a  debt-attachment  book,  and  kept  by  the 
Jn  TOch  book  entries  shall  be  made  of  the  attachment  '"•Jf!Ji^ 
ttd  proceedings  thereon,  with  names,  dates  and  state- 
incuts  of  the  amount  recovered,  and  otherwise ;  and 

^  mode  of  keeping  such  books  shall  be  the  same  in 
aU  the  courts ;  and  copies  of  any  entries  made  therein 
inaj  be  taken  bj  anj  person,  upon  application  to  any 
Bttster. 

67.  The  costs  of  any  application  for  an  attachment  ^{5J^<*'*P* 
^debt  under  this  act,  and  of  any  proceedings  arising  ^      *^ 
^om  or  incidental  to  such  application,  shall  be  in  the 
^•cretion  of  the  court  or  a  judge. 

^  WbUU  ▼.  WiUiam,  3  H.  &  N.  288,  cited  s.  64,  n.,  sufra. 

Specific  Performance. 

68.  The  plaintiff  in  any  action  in  any  of  the  Supe-  Action  for 
not  Courts,  except  replevin  and  ejectment,  may  in-  J3"fSJSJJhe 
^^^"We  upon  the  writ  and  copy  to  be  served  a  notice  that  performanoo 
the  plaintiff  intends  to  claim  a  writ  of  mandamus,  and  ®'^^'  *** 
^  plaintiff  may  thereupon  claim  in  the  declaration, 

Cither  together  with  any  other  demand  which  may  now 
**  enforced  in  such  action,  or  separately,  a  writ  of 
iDtodaiQus  commanding  the  defendant  to  fulfil  any 
^0^7  in  the  fulfilment  of  which  the  plaintiff  is  per- 
•wiUj  interested. 

^  "  duty"  that  a  defendant  may,  under  this  section,  be  com- 
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manded  to  fulfil,  must  be  one  of  a  public,  or  quasi  public  nature ; 
at  well  as  one  in  which  the  plaintiff  has  a  personal  interest ; 
and  therefore  a  mandamus  will  not  lie  to  compel  the  performance 
of  a  mere  personal  contract  {Benson  ▼.  Pattl,  6  E.&  B.  273) ;  bat 
it  has  been  held  to  lie  at  the  suit  of  the  administrator  of  a  de* 
ceased  shareholder  in  a  company  incorporated  by  royal  charter, 
to  compel  registration  of  his  title  {Norris  v.  Irish  Land  Companif, 
8  E.  &  B.  512,  where  Benson  ▼.  Paul  is  somewhat  explained).  A 
claim  for  a  mandamus  has  been  sustained  under  this  section,  at 
the  suit  of  an  architect,  employed  by  improvement  commissioners, 
to  compel  the  levying  a  rate  to  defray  the  amount  of  his  charges, 
collaterally  ascertained  in  the  same  suit  by  the  verdict  of  a  jury 
( ffard  v.  Lowndest  L.  J.  28,  Q.  B.  265,  and  affirmed  in  error, 
L.  J.  29,  Q.  B.  40). 

An  action  of  mandamus  under  this  act  is  not  maintainable 
against  the  clerk  to  commissioners  under  a  local  act,  for  work, 
&c.,  done  for  them,  wh«re  it  is  not  alleged,  and  it  does  not  appear, 
that  they  became  indebted  as  such  commissioners,  or  became  other- 
wise than  personally  indebted ;  or  that  the  work,  icc^  was  in  exe- 
cution of  the  local  act,  or  that  they  would  have  power  to  levy 
rates  for  payment,  or  that  there  is  any  charge  on  the  rates.  And 
even  if  such  an  action  is  maintainable  in  such  a  case,  it  is  barred 
by  the  Statute  of  Limitations,  when  six  years  have  elapsed  since 
they  became  indebted  {Bush  v.  Beavan,  10  W.  R.  845,  Ex.). 

69.  The  declaration  in  such  action  shall  set  forth 
sufficient  grounds  upon  which  such  claim  is  founded, 
and  shall  set  forth  that  the  plaintiff  is  personallj  in- 
terested therein,  and  that  he  sustains  or  may  sustaia 
damage  by  the  non-performance  of  such  duty,  and  that 
performance  thereof  has  been  demanded  by  him,  and 
refused  or  neglected. 


The  specific  amount  of  a  debt  sought  to  be  recovered  by 
damus  need  not  be  ascertained  upon  the  declaration  ( Ward  t. 
Loumdes,  ubi  supra), 

70.  The  pleadings  and  other  proceedings  in  any 
action  in  which  a  writ  of  mandamus  is  claimed  shall 
be  the  same  in  all  respects,  as  nearly  as  may  be,  and 
costs  shall  be  recoverable  by  either  party,  as  in  an 
ordinary  action  for  the  recovery  of  damages. 

As  to  the  applicability  of  the  Statute  of  Limitations  by  way  of 
plea,  see  fVard  v.  Loumdes,  and  Bush  v.  Beavan,  ubi  supra. 
As  to  costs,  see  C.  L.  P.  A.  1860,  s.  32,  post, 

71.  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
court  in  which  such  judgment  is  given,  if  it  shall  see 
fit^  besides  issuing  execution  in  the  ordinary  way  for 
the  costs  and  damages,  also  to  issue  a  peremptory  writ 
of  mandamus  to  the  defendant,  commanding  him  forth- 
with to  perform  the  duty  to  be  enforced. 

See  for  forms  of  judgment,  R.  G.,  M.  V.  1854,  sched.  i2,potU 
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72.  The  writ  need  not  recite  the  declaration  or  other  Form  of  p^ 
proceedings,  or  the  matter  therein  stated,  but  shall  ^t.^^ 
timplj  command  the  performance  of  the  duty,  and  in 

odier  respects  shall  be  in  the  form  of  an  ordinary  writ 
of  execution,  except  that  it  shall  be  directed  to  the 
party  and  not  to  the  sheriff,  and  may  be  issued  in  term 
or  Tacation,  and  returnable  forthwith  ;  and  no  return 
thereto,  except  that  of  compliance,  shall  be  allowed, 
but  time  to  return  it  may,  upon  sufficient  grounds,  be 
allowed  by  the  court  or  a  judge,  either  with  or  without 
terms. 

See  as  to  costs,  C.  L.  P.  A.  1860,  &  82,  poit, 

73.  The  writ  of  mandamus  so  issued  as  aforesaid  Effect  of  writ 
ahall  have  the  same  force  and  effect  as  a  peremptory  muSfandpio- 
writ  of  mandamus  issued  out  of  the  Court  of  Queen's  ceedings  to 
Bench,  and,  in  case  of  disobedience,  may  be  enforced  ^  **"* 

by  attachment. 
See  C.  L.  P.  A.  1860,  a.  SZ,pott. 

74.  The  court  may,  upon  application  by  the  plain-  The  court 
tifl^  besides  or  instead  of  proceeding  against  the  dis-  th?acuo'b« 
obedient  party  by  attachment,  direct  that  the  act  re-  done  at  the 
quired  to  be  done  may  be  done  by  the  plaintiff,  or  some  thedH*  ^ 
other  person  appointed  by  the  court,  at  the  expense  fendant.    • 
of  the  defendant ;  and  upon  the  act  being  done,  the 

amount  of  such  expense  may  be  ascertained  by  the 
court,  either  by  writ  of  inquiry  or  reference  to  a  mas- 
ter, as  the  court  or  a  judge  may  order ;  and  the  court 
may  order  payment  of  the  amount  of  such  expenses 
and  costs,  and  enforce  payment  thereof  by  execution. 

See  for  form  of  writ  of  inquiry,  R.  G.,  M.  V.  1854,  ached.  33, 
fut* 

Peebogatitb  Mandamus. 

75.  Nothing  herein  contained  shall  take  away  the  Prerogative 
jurisdiction  of  the  Court  of  Queen's  Bench  to  grant  Jamiw  pS^" 
writs  of  mandamus ;  nor  shall  any  writ  of  mandamus  senred. 
issued  out  of  that  court  be  invalid  by  reason  of  the 

right  of  the  prosecutor  to  proceed  by  action  for  man- 
dunus  under  this  act. 

See,  as  to  prerogative  mandamus,  Comer's  Crown  Prac  ;  and 
Tapping  on  Mandaioaus. 

76.  Upon  application  by  motion  for  any  writ  of  Procecdingt 
mandamus  in  the  Court  of  Queen's  Bench,  the  rule  ^^lewH?o{ 
may  in  all  cases  be  absolute  in  the  first  instance,  if  the  man<iainus 

^  aooelersted. 
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court  shall  think  fit ;  and  the  writ  may  bear  teste  on 
the  day  of  its  issuing,  and  maj  be  made  retomabio 
forthwith,  whether  in  term  or  in  vacation,  bat  time 
may  be  allowed  to  return  it,  by  the  court  or  a  jodge^ 
cither  with  or  without  terms. 

77.  The  provisions  of  "  The  ConMnon  Law  Proce- 
dure Act,  1852,'*  and  of  this  act,  so  far  as  they  ard 
applicable,  shall  apply  to  the  pleadings  and  proceedingg 
upon  a  prerogative  writ  of  mandamus  issued  by  the 
Court  of  Queen's  Bench. 

This  sectioD  removed  the  doubt  which  had  arisen,  whedier  the 
enactmeDts  as  to  pleading  of  the  C.  L.  P.  A.  1852,  anitt  applied 
to  proceedings  in  mandamus  (Reg.  y.  Saddlers*  Companjfj  dted 
p.  50,  supra). 

Specific  Delivebt  of  Chattels. 

78.  The  court  or  a  judge  shall  have  power,  if  they 
or  he  see  fit  so  to  do,  upon  the  application  of  the 
plaintiff  in  any  action  for  the  detention  of  any  chattel, 
to  order  that  execution  shall  issue  for  the  return  of 
the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  valne 
assessed,  and  that  if  the  said  chattel  cannot  be  foondy 
and  unless  the  court  or  a  judge  should  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  said  sheriff's  bailiwick,  till  the 
defendant  render  such  chattel,  or,  at  the  option  of  the 
plaintiff,  that  he  cause  to  be  made  of  the  defendants 
goods  the  assessed  value  of  such  chattel :  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the  de- 
fendant's goods,  the  damages,  costs  and  interest  in 
such  action. 

Courts  of  equity  have,  from  a  very  early  period,  compelled  the 
return  of  specific  chattels.  This  jurisdicuon  seems  formerly  to 
have  been  confined  in  its  exercise  to  cases  where  the  cbatteli 
were  of  peculiar  value  to  the  owner,  as,  for  instance,  heir-looins, 
jewellery,  articles  of  curiosity  or  antiquity,  family  pictures  (PuMjr 
V.  Pusey,  1  Vem.  273 ;  Duke  qf  Somerset  v.  Cookson,  3  P.  Wmi. 
389  ;  Saville  v.  Tanered,  1  Ves.  101 ;  FelU  v.  Read,  3  Ves.  71),  or 
title  deeds  (Broum  v.  Brown,  1  Dick.  62 ;  PofdUion  v.  Foice,  2  P. 
Wras.  478  ;  Ford  v.  Peering,  1  Ves.  72  ;  Buncombe  v.  Meyer,  8 
Ves.  320 ;  Jackson  v.  Butler,  2  Atk.  306) ;  or  the  certificate  of  the 
rejristry  of  a  ship  (Gibson  v.  Ingo,  6  Hare,  125).  More  recendy 
it  has  been  laid  down  that  the  right  to  be  protected  in  the  use  or 
beneficial  enjoyment  of  property  in  specie,  is  not  confined  to 
articles  possessing  any  peculiar  or  intrinsic  value,  if  there  be 
any  fiduciary  relation  between  the  parties  ( Wood  v.  Rowciiftt  I 
Hare,  304 ;  and  see  Linigen  v.  Simpson,  1  S.  &  S.  600). 

The  Court  of  Chancery  interferes  in  cases  of  detention  of  chat- 
tels, because  in  the  action  of  trover,  damages  only  were  recovered; 
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iU>  ii  dttmmet  the  defendant  had  it  formerly  in  hit  power,  if  he 
Am,  to  retain  the  article  upon  payment  of  the  value  as  assessed 
If  the  jury.  The  damages  recovered  in  either  action,  although 
•)ial  to  the  intrinsic  value  of  the  article  detained,  might  be  wholly 
■ooBmensarate  with  that  placed  upon  it  by  the  owner,  so  that 
^iBages  might  not  be  anything  like  adequate  compensation  to 
lum  for  die  loss.  **  The  Pusey  Horn,  the  Patera  of  the  Duke  of 
SesKoet"  (observes  Lord  Loughborough),  *'  were  things  of  that 
nt  of  Tilue  that  a  jury  might  not  give  twopence  beyond  their 
vdgliL"  *  *  In  all  cases  where  the  object  of  the  suit  is  not  sus- 
crpnliJe  of  compensation  by  damages,  it  would  be  strange  if  the 
hir  o(  this  country  did  not  afford  any  remedy.  It  would  be  a 
pest  iiijoftice  if  an  individual  cannot  have  his  property,  wi th- 
orn being  liable  to  have  only  the  value  at  which  it  is  estimated 
W  people  who  have  not  his  feelings  upon  it  (Fells  v.  Read,  S 

Butirfaere  a  money  yalue  ad  hoc  has  been  put  upon  the  chattel 
^  the  pUimlff,  the  court  will  not  enforce  a  specific  delivery 
(DomliMg  T.  Betjemanfh  10  W.  R.  574,  Oh.). 

The  Courts  of  Common  Law  have  now,  after  judgment  in  an 
K^  of  dettme,  the  same  jurisdiction  to  compel  the  return  of  a 
^ittd  as  the  Court  of  Chancery,  but  the  latter  Court  may 
fBktce  its  decrees  by  attachment,  while  the  Courts  of  Com- 
■oa  Law  can  only  enforce  restitution,  under  this  section,  by 
Atmgas, 

The  assessment  of  tlie  value  of  the  chattel  detained  is,  by  the 
)enDs  of  this  section,  a  condition  precedent  to  the  exercise  of  the 
joiidietion  conferred  upon  the  court;  and  therefore,  where  at 
the  trial  of  an  action  of  detinue  for  a  lease,  deposited  as  security 
^  IMiL,  the  parties  agreed  that  the  jury  should  be  discharged 
froo  finding  the  value  of  the  lease,  and  the  judge  made  an  order 
«>  the  defendant  to  deliver  up  the  lease,  the  court  rescinded 
^  order ;  and  quare  whether,  if  the  value  had  been  assessed, 
die  oooft  could  have  ordered  the  lease  to  be  delivered  up,  on  pay ^ 
■'■'of  the  150/.  (Chilton  v.  Carringion,  L.  J.  24,  C.P.  78). 

^ooey  may  now,  by  leave  qf  the  court  or  a  judge,  be  paid  into 
•wt  io  detinue  (C.  L.  P.  A.  1860,  s.  25,  pott) ;  such  leave  wUl 
Fohably  not  be  granted  where  the  plaintiff  seeks  a  specific  resti- 
tution under  this  section,  and  the  defendant  is  not  absolutely 
.•Bihletomakeit. 

See  alto  *•  The  Mercantile  Law  Amendment  Act,  1856,"  s.  2, 

See  fonns  of  writs  of  execution,  R.G.,  M.  V.  1854,  scheds.  84, 

Injunction. 

79.  In  all  cases  of  breach  of  contract  or  other  in-  CTaimofwrit 
)«ry,  where  the  party  injured  is  entitled  to  maintain  ofi^»«««on- 
■•d  has  brought  an  action,  he  may,  in  like  case  and 
n^Miner  as  hereinbefore  provided  with  respect  to  man' 
^ui,  claim  a  writ  of  injunction  against  the  repeti- 
tion or  continuance  of  such  breach  of  contract  or  other 
?^wy,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract, 
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or  relating  to  the  same  property  or  right ;  and  he  may 
also  in  the  same  action  include  a  claim  for  damages  or 
other  redress. 

lo  order  to  entitle  a  party  to  claim  a  writ  of  injunctioD  under 
this  section,  three  circumstances  must  combine : — 

1.  There  must  be  a  breach  of  contract  or  other  injury. 

2.  It  must  be  such  a  breach  or  injury  as  entitles  the  party  in- 
jured to  maintain  an  action. 

S.  Such  action  must  have  been  commenced. 

It  would  be  to  enter  upon  too  wide  a  field,  to  discuss  die 
various  cases  in  which  the  writ  of  injunction  may  be  claimed. 
Its  use,  however,  will  be  found  chiefly  in  the  following  classes 
of  cases :  actions  by  reversioners  for  waste,  such  as  cutting 
timber ;  actions  for  breaches  of  covenant,  including,  of  coune, 
the  various  claims  on  farming  and  other  leases  i  actions  for  in- 
fringement of  prescriptive  rights  and  easements,  as  ways,  com- 
mon, water,  watercourses,  and  lights ;  actions  for  nuisances  of 
various  kinds ;  and  actions  for  infiringement  of  letters  patent  and 
copyrights.  See  Mayall  v.  Higbey  (L.  J.  31,  Ex.  329),  where  the 
defendant  was  restrained  from  continuing  to  make  and  sell  re- 
duced copies  of  photographs. 

A  positive  act,  such  as  the  pulling  down  a  wall  that  obstmcts 
light,  may  well  be  within  the  scope  of  an  injunction  {Jessel  ▼. 
Chaplin,  2  Jur.,  N.  S.  931,  Ex.;  and  see  Lwnley  v.  Wagner,  L.}, 
21,  Ch.  898). 

The  granting  of  an  injunction  is  not  of  right,  upon  mere  proof 
of  the  invasion  of  a  legal  right ;  but  the  circumstances  of  the 
case  will  be  taken  into  consideration  (Jessel  v.  Cfiapliny  2  Jur., 
N.  S.  931,  Ex.) ;  and  where  a  plaintiff  sought  at  once  liquidated 
damages  for  breach  of  contract,  as  well  as  an  injunction,  die 
latter  was  refused  ( Cames  v.  Nisbett,  L.  J.  30,  Ex.  348). 

Upon  motion  and  affidavit  of  a  plaintiff,  stating  that,  unless 
the  Court  granted  the  writ  of  injunction  prayed  for,  he  would  sus- 
tain considerable  loss  before  the  action  could  be  tried,  the  Court 
of  Queen's  Bench  in  Ireland  granted  the  writ,  upon  the  terms 
that  the  plaintiff  would  speed  the  action ;  and,  if  the  jury  found 
for  the  defendant,  would,  if  the  Court  so  ordered,  pay  to  the  de- 
fendant any  sum  which  the  jury  should  award  to  him  as  coropen> 
sation  for  the  damages  sustained  by  reason  of  the  interference  of  i 
the  Court  in  granting  the  writ  {Longfield  v.  Caskman,  11  Ir.  Com. 
Law  Rep.,  App.  xxiii.,  Q.  B.). 

As  to  costs,  see  C.  L.  P.  A.  1860,  s.  32,  post. 

As  to  enforcing  an  injunction  against  a  corporation,  see  C.  L 
P.  A.  1860,  s.  33,  post. 

In  respect  of  patents,  the  **  Patent  Law  Amendment  Act, 
1852"  {15  &  16  Vict.  c.  83,  8.42),  has  provided  that  **inanj 
action  in  any  of  her  msjestv's  superior  courts  of  record  at  West* 
minster  *  *  *  for  the  infringement  of  letters  patent,  it  shall 
be  lawful  for  the  court  in  which  such  action  is  pending,  if  die 
court  be  then  sitting,  or  if  the  court  be  not  sitting,  then  for  a 
judge  of  such  court,  on  the  application  of  the  plaintiff  or  defend- 
ant respectively,  to  make  such  order  for  an  injunction,  inspection, 
or  account,  and  to  give  such  direction  respecting  such  action,  in- 
junction,  inspection  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  court  or  judge  may  seem  fit"  (See  hereon 
Holland  v.  Fox,  L.  J.  23,  Q.  B.  211 ;  and  Vidi  v.  Smith,  L.  J.  23, 
Q.  B.  342). 


INJUNCTION.  251 

See  the  practice  in  Chancery  in  patent  cases,  explained  in 
Prieg's  CamdU  Compantf  ▼.  Bauwen^t  Company  (4  Kay  &  J.  727). 

80.  The  writ  of  samraons  in  such  action  shall  be  in  Fonn  of  writ 
the  same  form  as  the  writ  of  summons  in  any  personal  Jnd^""^"* 
action  ;  but  on  every  such  writ  and  copy  thereof  there  dortement 
shall  be  indorsed  a  notice  that  in  default  of  appearance 

the  plaintiff  may,  besides  proceeding  to  judgment  and 
execution  for  damages  and  costs,  apply  for  and  obtain 
a  writ  of  injunction. 

For  form  of  indorsement  on  writ  of  summons  of  claim  of  in- 
jnacdoD,  see  R.  G.,  M.  V.  1854,  sched.  36. 

81.  The  proceedings   in  such  action  shall  be  the  Fonn  of  pro- 
same,  as  nearly  as  may  be,  and  subject  to  the  like  con-  Sfjud^ent. 
trol,  as  the  proceedings  in  an  action  to  obtain  a  man- 
damus under  the  provisions  hereinbefore  contained  ; 

and  in  such  action  judgment  may  be  given  that  the 
writ  of  injunction  do  or  do  not  issue,  as  justice  may 
require;  and  in  case  of  disobedience,  such  writ  of 
injunction  may  be  enforced  by  attachment  by  the 
court,  or,  when  such  courts  shall  not  be  sitting,  by  a 
judge. 

82.  It  shall  be  lawful  for  the  plaintiff  at  any  time  wnt  of  in- 
after  the  commencement  of  the  action,  and  whether  {STappited**' 
before  or  after  judgment,  to  apply  ex  parte  to  the  for  at  any 
court  or  a  judge  for  a  writ  of  injunction  to  restrain  the  JiSle.** 
defendant  in  such  action  from  the  repetition  or  conti- 
nuance of  the  wrongful  act  or  breach  of  contract  com- 
plained o^  or  the  committal  of  any  breach  of  contract 

or  injury  of  a  like  kind,  arising  out  of  the  same  con- 
tract, or  relating  to  the  same  property  or  right ;  and 
TOch  writ  may  be  granted  or  denied  by  the  court  or 
judge  upon  such  terms  as  to  the  duration  of  the  writ, 
keeping  an  account,  giving  security,  or  otherwise,  as 
to  such  court  or  judge  sh^  seem  reasonable  and  just, 
and  in  case  of  disobedience,  such  writ  may  be  enforced 
by  attachment  by  the  court,  or,  when  such  courts  shall 
not  be  sitting,  by  a  judge:  provided  always,  that  any 
order  for  a  writ  of  injunction  made  by  a  judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  discharged  or 
Taried  or  set  aside  by  the  court,  on  application  made 
tiiereto  by  any  party  dissatisfied  with  such  order. 

Equitablb  Defences. 

83.  It  shall  be  lawful  for  the  defendant  or  plaintifi*  E^^^We 
in  replevin  in  any  cause  in  any  of  the  Superior  Courts  ^  ^^^^ 
in  which,  if  judgment  were  obtained,  he  would  be 
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entitled  to  relief  against  snch  judgment  oa  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  by  way  of  defence,  and  the  said  courts  are  hereby 
empowered  to  receive  such  defence  by  "way  of  plea ; 
provided  that  such  plea  shall  begin  with  the  words 
"  for  defence  on  equitable  grounds,"  or  words  to  the 
like  effect. 

General  rule.  In  the  application  under  this  enactment  of  equitable  piinciplet 
by  the  courts  of  law,  the  following  general  rule  has  been  hud 
down  and  steadily  adhered  to : — that  a  plea  on  equitable  grounds 
can  only  be  supported  at  law  where  an  absolute  and  uncondi- 
tional injunction  would  be  granted  in  equity ;  so  that,  where  the 
plea  is  followed  by  a  common  law  judgment,  complete  and  final 
justice  may  be  done  between  the  parties  (ifiiiM  Rotfol  v.  Magmapt 
10  Exch.  489 ;  Phelps  r.  Prothero,  L.  J.  24,  C.  P.  225  ;  Wode- 
house  ▼.  Farebrother,  5  E.  &  B.  277  ;  Wood  v.  Cof^f^er  Miner*  (^ 
17  C.  B.  661 ;  Clark  ▼.  Laurie,  L.  J.  26,  Ex.  38 ;  Get  v.  Smart, 
8  E.  &  B.  313  ;  Drain  v.  Harvey,  17  C.  B.  257 ;  Flight  v.  Gray, 
8  C.  B.,  N.  S.  320 ;  8coU  v.  LittledaU,  L.  J.  27,  Q.  B.  201). 

It  is  of  course  impossible  to  comprise  within  a  snoall  compav 
the  various  cases  in  which  courts  of  equity  administer  relief;  but 
some  examples  may  be  given  by  way  of  illustration  :  — 

Accident,  One  head  under  which  courts  of  equity  have  constantly  giTcn 

relief  has  been  that  of  "  accident"     At  law,  an  executor,  having 
once  received  assets  of  his  testator,  cannot  dischar^  himsetf 
under  a  plea  of  plene  adminiitravit,  against  a  creditor  seeking 
satisfaction  out  of  the  testator's  assets,  either  on  the  score  of  in- 
evitable accident,  as  destruction  by  fire,  loss  by  robbery,  or  the 
like,  or  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  afford  excuse  to  ordinary  agents  and  bailees, 
in  cases  of  loss  without  any  negligence  on  their  part  {per  Lord 
Ellenborough,  Croeee  v.  Smithy  7  East,  258).    Thus  in  a  case 
where  an  executor  having  received  assets,  and  paid  them  over  to 
a  co-executor  for  the  purpose  of  satisfying  a  bond  creditor,  who 
had  demanded  payment  from  such  co-executor,  upon  the  latter 
applying  it  in  payment  of  his  own  simple  contract  debts,  it  was 
held  that  the  executor,  who  had  paid  him  the  money,  could  not 
discharge  himself  by  the  plea  of  plene  administramt  to  an  action 
by  the  bond  creditor.     In  equity,  however,  although  an  executor 
is  liable,  should   he  unneceaarily  pay  over  assets  to  his  co- 
executor,  whereby  they  are  embez2led  or  lost  (  Towntend  v.  Barker, 
1  Dick.  356 ;  Longford  v.  Oaecoigne,  1 1  Ves.  333),  yet  if  the  pay- 
ment were  in  discharge  of  a  necessary  duty,  as  for  the  purpose 
of  satisfying  creditors  residine  at  a  distance  from  the  executor 
remitting  such  assets,  he  would  not  be  liable  for  their  loss  ( Bacon 
v.  Bacon,  6  Ves.  331 ;  2  Tudor's  Leading  Cases  in  Equity,  1st 
ed.,  659,  660).    Again,  in  equity,  an  executor  has  been  held  not 
liable  for  the  loss  of  assets  occasioned  by  fire  (Lady  CnfiJ* 
Lyndsey,  Freem.  Ch.  Rep.  1),  or  robbery  {UoU  v.  HoU,  1  Ch. 
Ca.  191;  Jonet  y.  Lewis,  2  Yes.  240).     In  these  cases  an  exe- 
cutor might  have  proceedings  against  him  at  law  restrained ;  he 
may  now  plead  in  bar  of  an  action  the  same  circumstances,  which 
would  have  entitled  him  to  this  relief  in  equity.    On  the  other 
hand,  the  plaintiff  may,  by  way  of  replication,  insist  upon  any 
of  those  circumstances,  which  in  equity  would  have  rendered  the 
«xeciitor  liable,  as,  for  instance,  that  a  transfer  of  asMta  to  a  co- 
executor  was  unnecesaarilj  made. 
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Tbe  courts  of  equity  also  give  relief  against  misiakei.  A1-  Mittak*, 
thoagb  relief  will  not  be  afforded  against  tbe  legal  consequences 
of  uythiog  done  in  ignorance  of  the  laip  {Manhall  v.  ColUit,  1 
T.  &  C.  Ezch.  Ca.  238 ;  Oreat  Western  Railway  Company  v.  Crippt, 
i  Hare,  91 ;  Drew,  on  Injunct  62) ;  a  court  of  equity  will  fre- 
oiWDdTgiTe  relief  against  the  legal  consequences  of  mistakes  of 
Jsd,  Where,  for  instance,  a  person  executed  a  deed,  in  whicb 
ke,  bj  mistake,  covenanted  to  pav  a  sum  of  money  to  another, 
who  commenced  an  action  against  biro,  a  court  of  equity  granted 
ao  ioJQDction  to  restrain  the  action  {Ball  r,  Storie,  1  S.  &  S.  210, 
we  also  Drew,  on  Injunct.  62). 

But  mistake  in  respect  of  a  written  contract,  can  rarely  be 
broiigbt  within  the  general  rule  laid  down  above ;  as  the  contract 
would  in  equity  have  to  be  reformed  {Perez  v.  Oleaga,  11  Ezcb. 
M6;  Tead  ▼.  Johnson,  L.  J.  25,  Ex.  110;  Drain  v.  Harvey,  ubi 
n^a).  But  where  there  is  no  occasion  to  reform  the  contract,  as 
where  an  agent  is  wrongly  described  as  principal  (  Wake  v.  Harropt 
L-  J.  SO,  Ex.  273 ;  and  in  error,  L.  J.  31,  Ex.  451)  ;  or  where  it 
has  been  completely  executed  according  to  tbe  intention  of  the 
parties,  mistake  may  furnish  ground  of  equitable  answer  at  law 
{Steele  v.  Haddock,  10  Exch.  643 ;  Luce  v.  Izod,  1  H.  &  N.  245 ; 
'Vfey  T.  Barrett,  1  C.  B.,  N.  S.  225).  And  upon  this  ground, 
l^ood  V.  Dwarris,  11  Exch.  493  (disapproved  of  in  Wheellon  v. 
Hardisty,  L.  J.  26,  Q.  B.  265),  may  possibly  be  supported.  See 
also  Lawrence  v.  Walmsley  (10  W.  R.  344,  C.  P.).  Where  to  a 
declaration  on  a  promissory  note  the  defendant  pleaded,  as  an 
equitable  plea,  that  be  made  the  note  jointly  with  £.,  for  tbe 
accommodation  of  E.,  and  as  his  surety;  that  at  tbe  time  of 
inakiDg  the  note,  the  plaintiff,  having  notice  of  the  premises, 
agreed,  in  consideration  of  the  defendant's  making  the  said  note 
•s  nrety,  to  call  in  and  demand  payment  of  the  said  note  from 
E.  within  three  years ;  that  a  memorandum  of  the  agreement  was 
to  be  indorsed  upon  the  note,  whicb,  by  mistake,  was  not  done ; 
ll^t  tbe  plaintiff  did  not  demand  payment  of  £.  within  three 
years,  whereby  be  lost  the  means  of  obtaining  payment  from  E., 
who  had  since  become  insolvent :  it  was  held,  on  demurrer,  that 
tbe  plea  was  good,  on  the  ground  that  the  plaintiff  bad  not  per- 
ked the  condition  in  consideration  of  whicb  tbe  defendant 
^>wame  surety. 

Another  very  important  bead  under  wbich  equity  gives  relief  Fraud, 
it  that  of /rau^  both  actual  and  constructive.  There  are  many 
caies  where  a  court  of  law  does  not  take  cognizance  of  what  is 
considered  fraud  in  a  court  of  equity.  Where,  for  instance,  tbe 
o^o  of  an  estate  stands  by  and  permits  another  person  to  ex^ 
peod  money  upon  it,  in  ignorance  of  the  owner's  title,  a  court  of 
equity  will  not  allow  him  to  proceed  to  take  advantage  of  his 
1^  right,  by  ejecting,  without  compensation,  the  person  who 
^  made  sucb  expenditure  {Hunning  ▼.  Ferrers,  Gilb.  Eq.  Rep. 
^6;  Stiles  v.  Cowper,  3  Atk.  83 ;  Earl  qf  Oaford^s  Case,  1  Cb. 
^p.  1 ;  2  Tudor's  L.  C.  in  Eq.,  1st  ed.,  442,  and  note,  p.  456). 
^ere,in  an  action  for  obstructing  lights,  the  defendant  pleaded, 
V  way  of  equitable  plea,  that  the  obstruction  was  caused  by 
repairs  and  alterations  made  by  tbe  defendant  upon  bis  owa 
planuses  with  the  assent  of  tbe  plaintiff,  a  replication  that  that 
'■sent  of  tbe  plaintiff  was  procured  by  the  false  representations 
of  the  defendant,  was  held  a  good  equitable  answer  to  a  gfood 
equitable  plea  {Davie*  v.  MarshaUy  L.  J.  31,  C.  P.  61). 
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The  effect  of  fraud  is  necessarily  the  same  at  law  as  in  equity 
{Camith  v.  Abington,  L.  J.  28,  Ex.  262). 

Ag^in,  when  a  party  has  conveyed  a  reversionary  or  expectant 
interest  for  an  inadequate  value,  he  may  set  aside  the  transaction, 
in  a  court  of  equity,  if  he  can  show  that  undue  advantage  has 
been  taken  of  his  position  {Gowland  v.  De  Faria,  17  Ves.  20; 
Bawtree  v.  Wation,  3  My.  &  K.  339 ;  Edwards  v.  Broww,  2  Coll. 
100 ;  Davift  v.  Cooper,  5  My.  &  Cr.  270). 

In  these  cases,  in  equity,  the  onut  of  proving  the  adequacy  of 
the  price  lies  upon  the  person  dealing  with  the  reversioner  (Gon^ 
land  V.  De  Faria^  ubi  supra).  Quare,  whether  it  will  be  so  at 
law  ?  Where,  however,  the  dealing  with  a  reversionary  interest 
is  in  the  nature  of  a  family  arrangement  {Tweddell  v.  TweddeU^ 
J.  &  R.  13  ;  Heron  v.  Heron,  2  Atk.  160 ;  Wallace  v.  Wallace,  2 
D.  &  W.  452),  or  where  the  person  having  a  prior  interest,  joins 
in  the  sale  (Wood  v.  Abny,  3  Madd.  422 ;  Wardle  v.  Carter,  7 
Sim.  490),  and,  according  to  Lord  Brougham,  where  the  transac- 
tion was  known  to  the  &ther  of  the  reversioner,  or  the  person 
from  whom  the«pe«  tucceisionit  was  entertained  {King  v.  Hamlet, 
2  My.  &  K.  456),  or  if  the  transaction  had  been  so  acted  upon 
as  to  alter  the  situation  of  the  other  party  in  his  property  (/6.  sed 
vide  Sug.  V.  &  P.  316,  11th  ed.)»  a  court  of  equity  will  not  afford 
relief;  and  where  a  sale  of  reversionarv  or  expectant  interest  has 
taken  place  by  auction,  the  purchaser  is  presumed  to  have  given 
an  adequate  price  for  it  {Shelly  v.  Nash,  3  Madd.  232),  unless  it 
appears  that  by  the  conditions  of  sale,  or  mode  of  conducting  it, 
the  interests  of  the  reversioner  were  not  properly  attended  to 
{Fox  V.  Wnght,  6  Madd.  111). 

Where  an  expectant  or  reversioner  borrows  money  upon  a  post- 
obit  bond,  a  court  of  equity  will  set  it  aside  if  unreasonable,  or 
if  the  price  be  inadequate  {Curwyn  v.  Milner,  3  P.  Wms.  293,  n.; 
Peacock  v.  Eoans,  16  Ves.  512  ;  and  see  1  Tudor*s  L.  C.  in  £q., 
Ist  ed.  394). 

Upon  the  same  principle  equity  gives  relief,  against  proceed- 
ings at  law,  upon  instruments  obtained  by  undue  infiuencct  from 
persons  standing  in  some  fiduciary  relation  to  the  holder,  as  that 
of  trustee  and  cestui  que  trust,  guardian  and  ward,  or  any  other 
relation  in  which  dominion  may  be  exercised  by  one  person  over 
another  {Huguenin  v.  Basely,  2  Tudor's  L.  C.in  £q.,  Ist  ed.,  406, 
and  note ;  Cooke  v.  Lamotte,  15  Beav.  234;  Espe  v.  Lake,  10  Hare, 
260  ;  and  see  Kay  v.  Smith,  21  Beav.  522). 

Misrepresentation  of  value,  unless  fraudulent,  is  not  ground  of 
defence,  either  at  law  or  in  equity,  to  an  action  upon  a  contract 
{Gorsuch  V.  Cree,  L.  J.  29,  C.  P.  308).  To  a  declaration  on  a  hill 
against  acceptor,  the  court  refused  to  allow  him  to  plead,  as  an 
equitable  defence,  that  the  bill  was  accepted  upon  a  distinct  pro- 
mise by  the  plaintiff,  that  if  the  defendant  would  pay  certain 
discount,  the  plaintiff  would  renew,  from  time  to  time,  until  the 
defendant  was  of  ability  to  meet  the  bill ;  that  the  defendant  had 
always  kept  his  part  of  the  contract,  but  that  the  plaintiff  had 
refused  to  renew  upon  the  defendant's  application  to  him  to  do 
80 ;  and  that  he  had  never  been  of  ability  to  pay  the  bill  {Flight 
V.  Gray,  3  C.  B.,  N.  S.  320). 
Forfeiture,  Relief  against  forfeitures  of  estate  is  also  given  in  certain  cases 

in  equity ;  see  Smith's  Manual  of  Equity  Jurisprudence,  and  22 
&  23  Vict.  c.  35  (p.  268),  post.  Thus  where  a  lessee  covenants 
to  do  or  not  to  do  certain  acts,  with  a  clauseof  re-entry  for  breach 
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of  the  covenant,  and  then  commits  such  breach,  equity  will,  under 
some  circumstances,  relieve  against  the  strict  legal  consequences 
of  the  breach  of  the  obligation  by  the  party  bound.  So,  in  some 
cases,  when  the  thing  to  be  done,  the  not  doing  of  which  has 
worked  the  forfeiture  at  law,  can  be  specifically  done,  so  as  to  put 
the  party  boudJkU  and  entirely  tn  statu  quot — or  the  injury  can  be 
compensated  by  a  sum  certain,  or  by  damages  capable  of  being 
estimated  by  some  certain  rule  of  the  court, — then  equity  will 
relieve  (Drewry  on  Injunctions,  p.  88) ;  but  such  cases  do  not 
foil  within  the  above-mentioned  general  rule  ;  and  therefore,  and 
also  because  equitable  defences  are  not  pleadable  in  ejectment 
{Neatt  y.Avtry,  L.J.  24,  C.  P.  207),  recourse  can  only  be  had,  in 
cases  of  forfeiture  for  non-payment  of  rent,  to  the  provisions  of 
the  C.  L.  P.  A.  1852,  ss.  210--212,  ante ;  and  in  such  cases,  and 
also  in  cases  of  forfeiture  through  breach  of  covenant  to  insure, 
to  the  C.  L.  P.  A.  1860,  s.  1,  ^^  seq.,  post. 

With  regard  to  the  relation  of  principal  and  suretyt  courts  of  Principal 
equity  frequently  give  relief  against  proceedings  at  law.  Where,  ""^  ««rrtjf. 
for  instance,  parties  appear  on  the  face  of  an  instrument  to  be 
all  liable  as  principals,  yet  if  one  of  them  in  fact  joined  only  as 
surety,  he  may  plead  that  he  was  only  a  surety  ;  and  thus  have 
the  benefit  of  time  having  been  given  to  the  principal  debtor,  or 
of  any  other  discharge  of  the  sureties  {Clay thorns  v.  Swinburne, 
4  Vei.  160,  170;  Clinton  v.  Hooper,  1  Ves.  jun.  173,  3  Bro.  C.  C. 
201 ;  and  now  at  law,  see  Pooley  v.  Harra^ne,  7  E.  &  B.  481  ; 
Stroiur  V.  Foster,  17  C.  B.  201  ;  Gordon  v.  Rae,  8  E.  &  6.  1605, 
and  Taylor  v.  Burgess,  5  H.  &  N.  1 ;  and  see  Watts  v.  Shuttle- 
worth,  5  H.  &  N.  235 ;  L.  J.  29,  Ex.  229 ;  and  in  error,  10  W.  R. 
182). 

The  courts  of  law  have  no  power  of  interference  in  those  cases.  Merely  egnit- 
where  a  person  has  a  merely  equitable  interest.  Where,  for  in-  ***''  interests, 
stance,  a  tenant  has  contracted  to  purchase  from  his  landlord  the 
property  of  which  he  is  in  the  occupation,  if  the  landlord  takes 
proceedings  in  ejectment,  the  tenant  must  still  resort  to  the 
Court  of  Chancery  for  his  injunction  to  stay  proceedings ;  and 
see  note  to  section  85,  post. 

Pleas  of  set-oflT,  upon  equitable  grounds,  are  not  allowed  unless  Set^, 
sustainable  as  in  avoidance  of  circuity  of  action ;  i,  e.,  when  the 
damages  recoverable  on  either  side  arise  out  of  the  same  matter, 
and  are  necessarily  equal  (Stimson  Y.Hall,  1  H.  &  N.  831 ;  Alter' 
bury  Y.Jarvie,  2  H.  &  N.  114;  Minshull  v.  Oakes,  2  H.  fie  N.  793; 
Jackson  v.  Isaacs,  3  H.  &  N.  405) ;  but  see  an  instance  of  equit- 
able set-otf  in  Marcon  v.  Bloxam  (11  Exch.  586),  where  a  plea 
of  adequate  realized  security  in  the  hands  of  the  plaintifi*,  was 
allowed.  And  a  debt  due  to  a  third  person,  as  a  trustee  thereof 
for  the  defendant,  may  well  be  set-off  {Cochrane  v.  Oreen,  9  C.  B., 
N.  S.  448;  L.  J.80.  C.  P.  97). 

A  defendant  may  also  set-oflf  by  way  of  equitable  defence, 
money  due  to  him  under  an  equitable  assignment  by  a  third 
person,  in  respect  of  equities  subsisting  between  the  plaintiff*, 
and  the  defendant,  and  that  third  person  {Elkin  v.  Baker,  L.  J. 
31,  C.  P.  177). 

To  a  declaration  upon  a  covenant  to  pay  money,  an  equitable 
plea  of  exoneration  through  the  plaintiff's  having  inherited  the 
estate  of  the  defendant's  deceased  wife  (which  was  the  primary 
fond  charged  with  the  debt)  was  allowed  {Oe$  v.  Smart,  8  £.  &  B. 
813). 
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Defltrocdon  of  premises  bj  fire,  is  no  equitable  defence  to  an 
action  for  rent  {Lq/i  t.  Dttmit,  L.  J.  28,  Q.  B.  168).  See  fiirtber 
the  cases  cited  ( p.  252,  tupra). 

All  tbe  cases  in  equity  are  c<^ected  in  Drewrj  on  Injunctions. 

A  judgment  in  equity  is  not  necessarily  a  defence  at  lav 
(Phetpt  T.  Frothero,  L.  J.  24,  C.  P.  225;  Collms  t.  Cave,  L.  J.  27, 
Ex.  14^  ;  and  see  Pearte  r.  Robhu,  L.  J.  26,  Ex.  188).    Where 
a  defendant  at  law  has  filed  a  bill  for  relief  in  equity,  he  is  not 
allowed  to  plead  at  law  an  equitable  defence  upon  the  same 
grounds  (Sehlumberger  v.  Litter,  L.  J.  29,  Q.  B.  157) ;  and  it  has 
been  held,  in  Chancery,  that  a  defeudant  at  law,  who  has  elected 
to  avail  himself  of  an  equitable  defence  there,  cannot  be  allowed 
to  file  a  bill  in  Chancery  for  an  injunction  upon  the  same  grounds 
(TerreU  ▼.  Higst,  L.  J.  26,  Ch.  887 ;  mid  ▼.  HilUu,  L.  J.  28,  Ch. 
170  ;  but  see  Prothero  v.  Pkelpt,  L.  J.  25,  Ch.  105,  LL.  JJ.) ;  in 
the  absence  of  an  equitable  defence  actually  pleaded  at  law,  the 
Court  of  Chancery  will  not  withhold  its  ancient  protection  (KingS' 
ford  T.  Swirfordy  L.  J.  28,  Ch.  418 ;  Gompertz  ▼.  Pooley,  L.  J.  28, 
Ch.  484). 

Leave  is  necessary  to  plead  an  equitable  defence,  together  with 
other  pleas,  to  the  same  cause  of  action  (C.  L.  P.  A.  1852,  s.  86); 
but  otherwise  it  may  be  pleaded  without  such  leave  (see  per 
Channel,  6.,  in  Atterbury  v.  JarxU^  L.  J.  26,  Ex.  182;  and  co«/r« 
per  Bramweil,  6.,  in  Hunter  v.  Oibbont,  L.  J.  26,  Ex.  4) :  a  sole 
plea  may  however  be  struck  out  under  C.  L.  P.  A.  1852,  s.  52 
(p.  48,  ante  ;  or  s.  86,  it\fra), 

A  defendant  does  not  lose  his  defence  at  law  by  mistakingly 
entitling  his  plea  *'  for  defence  on  equitable  grounds"  {Thome  r. 
Tilbury,  L.  J.  27,  Ex.  407,  citing  Farley  v.  Barrett,  ubi  tupra). 


Equitable 
defence  after 
Judgment 


Equitable 
replication. 


84.  Any  such  matter  which,  if  it  arose  before  or 
during  the  time  for  pleading,  would  be  an  answer  to 
the  action  by  way  of  plea,  may,  if  it  arise  after  the 
lapse  of  the  period  during  which  it  could  be  pleaded, 
be  set  up  by  way  of  audita  querela. 

See  as  to  auditi  quereld,  R.  G.,  H.  T.,  1853,  r.  79,  post. 

85.  The  plaintiff  may  reply,  in  answer  to  any  plea 
of  the  defendant,  facts  which  avoid  such  plea  upon 
equitable  grounds  ;  provided  that  such  replication 
shall  begin  with  the  words  "  for  replication  on  equi- 
table grounds,"  or  words  to  the  like  effect. 

Thus  as  a  legal  right  must  be  alleged  in  the  declaration,  sa 
equitable  replication,  if  inconsistent  with  that  legal  right,  would 
be  a  departure  from  it  and  a  variance,  and  therefore  bad  upon 
general  demurrer  {Gulliver  v.  Gulliver,  1  H.  &  N.  174;  BuMt*r 
V.  Gibbont,  1  H.  &  N.  459 ;  Reie  v.  Seotiitk  Equitable  Company,  3 
H.  &  N.  19 ;  Sehlumberger  v.  Litter,  ubi  tupra)  ;  and  so  also 
where  a  plaintiff  seeks  to  set  up  in  his  replication  some  equity 
able  matter  inconsistent  with  the  declaration  (Thames  /r#s 
fForkt,  4«.  Company  v.  The  Royal  Mail  Steam  Skip  Companjff 
L.  J.  31,  C.  P.  169) :  and  where»  in  reply  to  a  plea  of  infancy, 
the  plaintiff,  in  an  action  on  contract,  sought  to  set  up  firauduleot 
concealment  or  misrepresentation  thereof  such  replication  wtf 
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Mi  had,  af  a  departure  (Borl/e^i  v.  ^«/l#,  10  W.  R.  229,  Q.  B.): 
but  if  an  equitable  replicatiou  is  consistent  with  the  legal  right 
illeged  in  the  declaration,  as  where  it  is  confined  to  an  equitable 
Ufwer  to  an  equitable  plea,  it  is  properly  pleadable  (Sloper  y. 
(kUreilt  L.  J.  26,  Q.  B.  7 ;  and  see  further  Wood  v.  Dwarrit,  11 
Exeh.  493;  and  ForUy  ▼.  Barrttt,  1  C  B.,  N.  S.  225) ;  and,  if 
an  equitable  replication  is  pleaded  iu  protection  of  an  equitable 
daim  adfanced  under  a  legal  title,  against  a  defence  available 
only  as  against  such  legal  title,  as  in  the  case  of  an  assignee  of 
a  chose  in  action  suing  in  the  name  of  the  assignor,  and  met  by 
such  pleas  as  set-off  against,  or  payment  to,  or  release  by,  the 
asngnor,  the  assignee  may  reply  equitably  that  the  defendant 
had  prior  notice  of  the  assignment  (see  hereon  De  Pothonier  ▼. 
Dt  Mattos,  El.  BI.  &  El.  461 ;  L.  J.  27,  Q.  B.  260 ;  and  see 
Mamttorn  ▼.  OandgU,  U  M.  &  W.  304). 

Fraudulent  concealment  qf  a  cause  of  action  cannot  be  equit- 
ably repNed  to  the  Statute  of  Limitations  {Imperial  Gas  Companif 
▼.  LojuUm  Gat  Ompany,  10  Exch.  89 ;  Hunter  y.  Gibbons,  1  H. 
t  N.  459). 

See  generally  note  to  s.  88,  ante. 

86.  Provided  always,  that  in  case  it  shall  appear  to  Court  or 
the  court,  or  any  judge  thereof,  that  any  such  equit-  {trfK  wif 
tble  plea  or  equitable  replication  cannot  be  dealt  with  e^uit«we 
by  any  cooii;  of  law  so  as  to  do  justice  between  the  catfon!"' 
pwties,  it  shall  be  lawful  for  such  court  or  judge  to 
order  the  same  to  be  struck  out,  on  such  terms  as  to 
wets  and  otherwise  as  to  such  court  or  judge  may 
>eem  reasonable. 


See  C.  L.  P.  A.  1852,  s.  52,  and  note  (p.  48),  supra. 
See  also  cases  cited,  p.  252,  supra. 


Actions  on  Lost  Instruments. 
87.  In  case  of  any  action  founded  upon  a  bill  of  ex-  Actions  on 
change  or  other  negotiable  instrument,  it  shall  be  law-  JSJnto.'*"' 
^  for  the  court  or  a  judge  to  order  that  the  loss  of 
■''ch  instrument  shall  not  be  set  up,  provided  an  in- 
tonnity  ia  given,  to  the  satisfaction  of  the  court  or 
judge,  OF  a  master,  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument. 

"^  loss  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  an 
J^«  to  an  action  for  the  debt,  as  well  as  to  one  on  the  bill 
{Oow  ▼.  Clay,  9  Exch,  604);  atiter,  if  the  bill  or  note  is  not 
■^Ew««*/e  ( Wain  v.  Bailey,  10  A.  &  E.  606). 

The  defence  can  only  be  raised  under  a  plea  alleging  the  fact 
{Charnley  v.  Grundy,  14  C.  B.  608).  Such  a  plea  may,  therefore, 
^w  be  struck  out,  on  an  indemnity  being  given. 

^.  The  Superior  Courts,  or  any  Judge  thereof,  Juritdjction 

M/M.  ■  »..         1      *^    1  J        under  Shli»- 

^^i  Upon  summary  application  by  rate  or  oraer^  owners'  Act. 
^*^cUe  such  and  the  like  jurisdiction  as  may^  under. 
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C,  L,  P.  A. 
1860, «.  ZS, 
pott. 


Falteerl- 
deooe. 


Execution  to 
llxbaU. 


the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  fifty-third  year  of  the  reign  of  his 
Majesty  King  George  the  Thirds  intituled  "  An  Act 
to  limit  the  Responsibility  of  Shipowners  in  certain 
Cases,"  be  exercised  by  any  Court  of  Equity, 

'*The  Merchant  Shippinj^  Repeal  Act,  1854/'  received  the 
Royal  Assent  on  the  11th  August,  1854  (the  day  before  this  act); 
and  it  repealed,  as  from  the  time  of  its  passing,  the  53  Geo.  3, 
c.  159,  upon  which  the  above  section  was  to  operate! 

This  blunder  has  been  corrected  by  the  C.  L.  P.  A.  1860,  s.  35, 
pott, 

89.  Any  person  who  shall,  upon  any  examination 
upon  oath  or  affirmation,  or  in  any  affidavit  in  pro- 
ceedings under  this  act,  wilfully  and  corruptly  give 
false  evidence,  or  wilfully  and  corruptly  swew  or 
affirm  anything  which  shsdl  be  false,  being  convicted 
thereof,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury. 

90.  Writs  of  execution  to  fix  bail  may  be  tested  and 
returnable  in  vacation.* 

This  section  supersedes  R.  G.,  H.  T.  1853,  r.  74,  in  so  far  is  it 
relates  to  writs  of  ca.  sa,  to  fix  bail,  being  made  returnable  on  a 
day  certain  tn  term.  The  writ  must  still  be  made  returnable  on 
a  day  certain.  Proceedings  to  outlawry  could  not  be  founded  on 
a  ca,  sa,  returnable  "  immediately  after  the  execution  thereof" 
{Levy  V.  Hamer,  6  Exch.  518),  for  an  obvious  reason,  which 
equally  applies  to  a  writ  of  ca,  so,  to  fix  bail. 

This  section  leaves  untouched  R.  G.,  H.  T.  1853,  r.  75,  which 
requires  that  a  writ  of  capiat  ad  tatis/aciendum  to  fix  bail  shall 
have  eight  days  between  the  teste  and  return,  and  must,  in  Lon- 
don or  Middlesex,  be  entered  four  clear  days  in  the  public  book 
at  the  sberiflf's  office. 


Scire  Facias  on  Judgment  op  Assets  in  Futuro. 

Scire  facias  91.  Proceedings  against  executors  upon  a  judgment 
of  Mi2to<«°*  ^^  assets  in  futuro  may  be  had  and  taken  in  the  man- 
futuro,  ner  provided  by  "  The  Common  Law  Procedure  Act, 

1852,"  as  to  writs  of  revivor. 

This  section  seems  supplementary  to  C.  L.  P.  A.  1852,  s.  132 
(p.  105),  ante. 

If,  on  a  plea  of;>^enea(/fntiil«^art<,thep]aintiff  takes  judgment 

of  assets  guando  acciderintf  and  assets  afterwards  come  into  the 
hands  of  the  executor  ;  the  plaintiff  must  sue  ont  a  tcire  facias 
against  the  executor,  before  he  can  have  execution  (2  Wms. 
Saund.  219,  n.  (2) ;  Smith  v.  Tateham^  2  Exch.  203). 

If  upon  this  writ  o{sci,fa,,  assets  are  found  for  part,  the  plain- 


*  Thii  provision  might  have  been  uiefQlly  extended  to  writs  of  tabporoa, 
whicb  must  be  tested  in  term.  It  is  not  unusual  for  a  writ  of  subpcena  to 
be  tested  of  a  term  preceding  the  date  of  the  writ  of  aommons. 
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dir  may  have  judgment  to  recover  so  much  immediately,  and  the 
residoe  of  the  assets  in  futuro  (I  Wms.  Saund.  336  b).  As  to 
what  must  be  stated  in  the  writ  of  $ci,  fa,  on  a  judgment  of  assets 
im/kiura,  see  2  Wms.  Saund.  218  a. 

See  generally  as  to  practice  on  writs  of  revivor,  C.  L.  P.  A. 
1S52,  88.  131 — 134,  and  notes,  ante. 


92.  Where  an  action  would,  but  for  the  provisions  To  compel 
of  "  The  Common  Law  Procedure  Act,  1852,"  have  jrsSJJSd^! 
abated  by  reason  of  the  death  of  either  party,  and  in  mentofac- 
which  the  proceedings  may  be  revived  and  continued  of  death. 
under  that  act,  the  defendant  or  person  against  whom 
the  action  may  be  so  continued,  may  apply  by  summons 
to  compel  the  plaintiff,  or  person  entitled  to  proceed 
with  the  action  in  the  room  of  the  plaintiff,  to  proceed 
according  to  the  provisions  of  the  said  act  within  such 
time  as  the  judge  shall  order;  and  in  default  of  such 
proceeding,   the   defendant  or  other  person  against 
whom  the  action  may  be  so  continued  as  aforesaid 
shall  be  entitled  to  enter  a  suggestion  of  such  default, 
and  of  the  representative  character  of  the  person  by 
or  against  whom  the  action  may  be  proceeded  with,  as 
the  case  may  be,  and  to  have  judgment  for  the  costs 
of  the  action  and  suggestion  against  the  plaintiff,  or 
against  the  person  entitled  to  proceed  in  his  room,  as 
the  case  may  be,  and  in  the  latter  case  to  be  levied  of 
the  goods  of  the  testator  or  intestate. 

The  C.  L.  P.  A.  1852,  contains  several  provisions  with  respect 
to  the  effect,  upon  the  proceedings  in  an  action,  of  the  death, 
marriage  or  bankruptcy  of  any  of  the  parties.  These  enactments 
(which  see  pp.  106—114,  supra)  were  all  in  favour  of  the  plain' 
ttjf.  This  section  enables  d^endants,  in  all  cases  of  a  change  of 
parties  by  death  or  otherwise,  to  bring  the  proceedings  to  a  close, 
by  compelling  the  person  entitled  to  go  on  with  the  action  to 
proceed  therewith,  or  have  a  judgment  of  non  pros*  signed  against 
iiim. 

The  proceedings  under  this  section  are  to  be  by  summons  at 
chambers.* 

It  may  be  that  a  defendant  may  adopt  this  course  in  the  case 
of  the  death  of  the  husband,  in  an  action  brought  by  a  roan  and 
his  wife,  for  an  injury  done  to  the  wife,  where  the  husband  has 
added  claims  arising  to  him  in  bis  own  right,  under  C.  L.  P.  A. 
1352,  8.  40,  ante. 

The  surviving  wife,  in  respect  of  claims  which  survive  to  her ; 
the  legal  representative  of  the  husband  in  respect  of  his  rights  of 
action;  are  the  parties  to  be  called  upon  to  proceed  with  the 
action. 


*  See  ss  to  the  JurUdlotion  of  s  judge  at  cbamben,  p.  S70,  pott. 
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In  case  of  the  dealii  of  one  or  more  of  teveral  plaintiffs,  or  of 
one  or  more  of  several  defendants,  the  surviving  plaintiffs,  if  the 
cause  of  action  survives  to  them,  are  the  parties  to  be  called 
upon  to  enter  a  suggestion  of  the  death  (C.  L.  P.  A.  1S52,  a.  136) : 
and  this,  if  the  death  happened  htfw  issue  joined,  should  be 
made  in  the  issue  {^Far  v.  /kiM,  1  Burr.  362) ;  if  trf^er  issue 
joined,  on  the  %m  pritu  record  {Rex  v.  Cohent  1  Stark.  N.  P.  511). 
The  suggestion  must  be  entered  before  any  further  proceedings 
can  be  taken  {Pinku*  v.  Shtrck,  6  C.  B.  474);  and  affidavits  to 
be  used  in  the  cause  after  the  death  of  any  of  the  parties  should 
be  entitled  in  the  names  of  the  survivors  only  {Lardum  v.  Buckle, 
1  L.  M.  &  P.  740). 

If  one  of  several  plaintiffs  or  defendants  dies  qfter  Judgment^ 
execution  bv^.  /a.  or  ca.  to,  may  be  had  by,  or  against,  ^e  sor- 
vivora  (2  Wms.  Saund.  72  e). 

In  case  of  the  death  of  a  sole,  or  sole  surviving  plaintiff,  the 
legal  representative  is  the  person  to  be  called  upon  to  enter  a 
suggestion  of  the  death  (C.  L.  P.  A.  1852,  s.  137,  ante),  and  pro- 
ceed with  the  action. 

In  the  case  of  the  death  of  a  sole,  or  sole  surviving  defendant,, 
the  leffal  representative  may  now  call  upon  the  plaintiff  to  pro- 
ceed (C.  L.  P.  A.  1852,  s.  138,  ante),  and,  in  default,  enter  a 
suggestion,  and  sign  judgment  under  Uiis  section. 

The  C.  L.  P.  A.  1852,  s.  190,  aate,  provides  that  the  death  of  a 
claimant  or  defendant,  in  ejectment,  shall  not  cause  the  actioa 
to  abate.  The  enactments  of  that  statute,  enabling  a  surviving 
claimant,  or  the  legal  representative  of  a  claimant  whose  right 
does  not  survive,  to  ent6r  a  suggestion  of  the  death  (ss.  191,  192, 
193,  194),  are  similar  to  the  analogous  provisions  for  the  con- 
tinuance of  personal  actions.  The  same  observation  applies  to 
the  enactments  providing  for  the  case  of  the  death  of  a  sole,  or  of 
a  sole  surviving  defendant  (ss.  195 — 199). 

The  death  of  either  party,  between  verdict  and  judgment,  can> 
not  be  alleged  for  error,  if  judgment  be  entered  up  within  two 
terms  after  verdict  (C.  L.  P.  A.  1852,  s.  139,  ante) ;  and  the  pro- 
ceedings in  actions  which  survive  may,  in  the  case  of  the  death 
of  either  plaintiff  or  defendant,  between  interlocutory  and  final 
judgment,  be  continued  by  or  against  the  legal  representative 
{lb,  s.  160,  ante). 

Marriage  does  not  now  cause  the  action  to  abate  (lb,  s.  140, 
ante). 

Proceedings  in  error  do  not  now  abate  by  the  death  of  any  of 
the  parties  to  the  action.  Suggestions  may  be  entered  and  the 
proceedings  continued  in  the  Court  of  Error,  much  in  the  same 
wav  as  in  the  court  below  (lb,  s.  161 — 167,  ante). 

In  case  of  the  death  of  one  of  several  plaintiffs,  in  error,  the 
defendant  may,  under  this  section,  call  on  the  survivors  to  enter 
a  suggestion,  and  the  proceedings  may  thereafter  be  continued 
against  the  surviving  plaintiff,  as  if  he  were  the  sole  plaintiff  (/k 
a.  162,  ante). 

In  case  of  the  death  of  a  sole  plaintiff  or  sole  surviving  plaintiff 
in  error,  if  the  legal  repiesentative  &il8  to  enter  a  suggestion  of 
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Ae  death,  which  he  may  do  (Th.  a.  168,  ante),  the  defendant, 
iottead  of  calling  npon  him  to  do  ao,  may  go  on  to  an  affirmance 
of  the  judgment;  but  he  will  be  obliged  to  revive  the  judgment 
against  the  repreaentative,  in  order  to  have  execution  (2  Wma. 
Saond.  101 1). 

Ejectment. 

93.  If  any  person  shall  bring  an  action  of  ejectment  Claimant  in 
after  a  prior  action  of  ejectment  for  the  same  premises  JJJ2?  ftj'**'^ 
has  been  or  shall  have  been  unsnccessfully  brouirbt  by  •»>»•  ?^,  ^ 
sach  person,  or  by  any  person  through  or  under  whom  tame  de- 
he  claims,  accainst  the  same  defendants,  or  atrainst  any  ^J^^^^J 

1^  ^    1  1  1  1       J   /»     J      ^1  i  beordtredto 

person  through  or  under  whom  he  defends,  the  court  give  •ecurity 
or  a  judge  may,  if  they  or  he  think  fit,  on  the  appli-  '**'  *'**"• 
cation  of  the  defendant  at  any  time  after  such  defen- 
dant has  appeared  to  the  writ,  order  that  the  plaintiff 
shall  give  to  the  defendant  security  for  the  payment  of 
the  defendant's  costs,  and  that  all  further  proceedings 
in  the  cause  shall  be  stayed  until  such  security  be 
given,  whether  the  prior  action  has  been  or  shall  have 
been  disposed  of  by  discontinuance,  or  by  nonsuit,  or 
by  judgment  for  the  defendant 

The  C.  L.  P.  A.  1852,  s.  207  (p.  148),  ante,  provided,  that  the 
effect  of  a  judgment  in  the  new  action  of  ejectment,  which  it 
introduced,  should  be  the  aame  as  that  of  a  judgment  in  the  old 
action  of  ejectment,  which  it  aboliahed. 

The  several  courts  and  the  judges  thereof  were  further  autho- 
rized to  exercise  over  the  new  proceedings  the  jurisdiction  there- 
tofore exercised  in  the  old  action  of  ejectment,  so  as  to  ensure  a 
trial  of  the  tide,  and  for  all  other  purpoaea  for  which  such  juris- 
diction might  theretofore  have  been  exerciaed  {lb,  a.  221,  p.  163, 

The  courts,  in  virtue  of  this  summary  jurisdiction,  invariably  Costs  qf 
stayed  proceedings  in  a  second  action  of  ejectment,  brought  in  Z*''^*''  ''^« 
substance  to  try  the  same  title  which  had  been  decided  in  the 
first  action,  until  ike  costs  qf  tht  former  ejectment  had  been  paid 
{Keene  d.  Jnget  v.  ^ngeU  6  T.  R.  7409  ;  Doe  d.  Langdon  v.  Lang' 
don,  5  B.  &  Ad.  864).  Nor  is  it  necessary  to  bring  the  case  within 
^  rule  that  the  ejectment  shall  be  between  the  same  parties 
{Doe  d.  Hamilton  v.  Hatherley,  2  Str.  1152;  Keene  d.  Jngel  v. 
Jvgel,  ubi  supra).  Thus,  where  the  son  and  heir  of  the  claimant 
in  a  former  ejectment  brought  an  acrion  for  different  premises 
against  the  same  defendant,  and  claimed  under  the  same  title, 
proceedings  were  stayed  ;  and  this  although  the  claimant  in  the 
first  action  was  discharged  as  an  insolvent,  while  in  custody 
noder  attachment  for  non-payment  of  such  costs  {Doe  d.  Heigh- 
ley  V.  Harland,  10  A.  &  £.  761 ).  So  proceedings  in  the  first 
action  were  stayed,  where  it  appeared  that  the  second  action 
would  mm  upon  the  same  question  of  title  which  was  decided  in 
the  first  action,  though  different  premises  were  claimed  and  a 
different  person  made  defendant  {Doe  d.  Brayne  v.  Bather,  12 
Q.  B.  941).  But  the  court  would  not  atay  proceedings  until  the 
tixed  costs  of  a  suit  in  equity,  brought  by  the  aame  party  for  the 
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same  premiies  had  been  paid  {Doe  d.  Williams  ▼.  fFtmeh,  8  B.  & 
A.  602). 

But  the  court  would  not  compel  the  claimant  to  give  security  for 
the  costs  of  the  second  ejectment  {Doe  d.  Selby  v.  Alston^  1  T.  R. 
491 )»  as  may  now  be  done  under  this  section. 


At  to  writs  94,  No  writ  of  execution  issued  before  the  twenty- 
issued  before  fourth  day  of  October,  one  thousand  eight  hundred 
im1^*^***''  *^^  fifty-two,  if  unexecuted,  shall  remain  in  force  for 
more  than  six  calendar  months  after  the  twenty-fourth 
day  of  October,  one  thousand  eight  hundred  and  fifty- 
four,  unless  the  same  be  renewed  as  hereinafter  men- 
tioned ;  but  all  such  writs  may  be  renewed  from  time 
to  time  in  the  same  manner  as  writs  issued  after  the 
twenty-fourth  day  of  October,  one  thousand  eight 
hundred  and  fifty-two,  may  now  be  renewed  under  the 
"  Common  Law  Procedure  Act,  1852,"  s.  124. 


Courts  may 
appoint  sit- 
tings. 


Amend* 
ment. 


95.  The  superior  courts  may  appoint  and  hold  sit- 
tings either  in  banco,  or  for  the  trial  of  issues  m  fact 
by  judge  or  jury,  at  any  time  or  times,  whether  in  term 
or  vacation,  not  being  between  the  tenth  of  August 
and  the  twenty-fourth  of  October. 

This  section  extends  the  power  conferred  by  1  &  2  Vict,  c  82, 
which  only  enabled  the  courts  to  hold  sittings  in  banco,  at  the 
times  appointed  for  holding  sittings  at  nisi  prius  in  London  and 
Middlesex,  for  the  purpose  of  disposing  of  business  then  pending 
and  undecided ;  under  which  statute  it  was  held  that  the  court 
sitting  in  banco  had  no  power  to  enlarge  the  time  appointed  for 
sending  a  commission  to  a  foreign  country,  or  to  alter  .the  period 
within  which  an  award  was  to  be  made  {De  Rossi  v.  Polhill,  7 
Scott,  836). 

This  enactment  would  seem  to  give  to  the  Superior  Courts 
jurisdiction  at  Nisi  Prius  in  Middlesex  and  London,  for  so  long 
a  time  as  they  may  see  fit  from  time  to  time  to  appoint. 

Amendment. 

96.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  Act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
such  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms,  as  to  the  court  or  judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  neces- 
sary for  the  purpose  of  determining  in  the  existing 
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fsait  the  real  question  in  controversy  between  the 
parties  shall  be  so  made,  if  duly  applied  for. 

This  section  is  in  the  same  words  as  C.  L.  P.  A.  1852,  s.  222, 
€Mte ;  except  that  it  is  limited  **  to  proceedings  under  the  pro- 
Ttsions  of  this  act;"  and  that  the  words  *'^  duly  applied  for** 
have  been  added. 

Genebal  Rules. 

97.  It  shall  be  lawful  for  the  judges  of  the  said  ^^^Jj^jj* 
courts,  or  any  eight  or  more  of  them,  of  whom  the  by  the 
chiefs  of  each  of  the  said  courts  shall  be  three,  from  ^^^8^' 
time  to  time  to  make  all  such  general  rules  and  orders 

for  the  effectual  execution  of  this  Act,  and  of  the 
intention  and  object  hereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
judgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  may 
require  :  Provided  that  nothing  herein  contained  shall 
be  construed  to  restrain  the  authority  or  limit  the  ju- 
risdiction of  the  said  courts  or  of  the  judges  thereof  to 
make  rules  or  orders,  or  otherwise  to  regulate  and 
dispose  of  the  business  therein. 

98.  Such  new  or  altered  writs  and  forms  of  proceed-  New  fonniof 
ings  may  be  issued,  entered,  and  taken  as  may  by  the  Jther  pro- 
judges  of  the  said  courts,  or  any  eight  or  more  of  c«edhigt. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 

shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order  ;  and 
SQch  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon 
and  enforced,  or  as  neftr  thereto  as  the  circumstances 
of  the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding, the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  Act,  shall,  nevertheless, 
be  of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  as  the  effect  thereof 
may  be  varied  by  this  Act. 

See  R.  G.,  M.  V.  1854,  post. 

Interpretation. 

99.  In  the  construction  of    this  Act,   the  word  interpreta- 
**  court "  shall  be  understood  to  mean  any  one  of  the  {JSJ^,^' 
superior  courts  of  common  law  at  Westminster ;  and 


264 


THE  COMMON  LAW  PBOOSmTRE  ACT,  1854. 


Prorliions 
relating  to 
•uperior 
courtii  to  ap- 
ply to  Court 
of  Common 
Pleas  at  Lan< 
caster  and 
Court  of 
Pleas  at 
Duriiam. 


the  word  "judge"  shall  be  understood  to  mean  a  judge 
or  baron  of  any  of  the  said  courts  ;  and  the  wmxi 
''  master"  shall  be  understood  to  mean  a  master  of  anj 
of  the  said  courts  ;  and  the  word  "  action "  shall  be 
understood  to  mean  any  personal  action  in  any  of  the 
said  courts. 

The  interpretation  given  in  this  section  to  the  word  "action,*' 
differs  from  that  prescribed  by  the  C.  L.  P.  A.  1 8d2,  s.  227  (p.  168), 
mnte,  which  enacts  that  the  word  **  action  '*  shall  be  understood  to 
mean  any  personal  action,  brought  by  writ  of  summom,  in  the 
Superior  Courts  of  Common  Law  at  Westminster. 

See  also  interpretation  clause,  C.  L.  P.  A.  1860,  s.  Z9,pott, 
The  interpretation  supplied  by  this  section  must  necessarily  be 
modified  in  its  application  to  the  Courts  of  Chancery  {Buckley  r, 
Cooke,  L.  J.  24,  Ch.  24) :  and  to  inferior  courts  under  the  fol- 
lowing sections. 

CouKTS  OP  Counties  Palatine. 

100.  All  the  enactments  and  provisions  of  this  Act 
not  relating  exclusively  to  the  sittings  for  trials  of 
causes  or  issues  in  fact  at  London  or  Westminster 
shall  extend  and  apply  to  the  Court  of  Common  Pleas 
at  Lancaster,  and  the  Court  of  Pleas  at  Durham,  and 
actions  and  proceedings  therein  respectively,  subject 
to  the  following  modifications  : — All  the  powers  given 
by  this  Act  to  the  judges  of  the  said  superior  courts  of 
common  law  at  Westminster  to  make  general  rules  and 
orders  shall  and  may  be  exercised  by  the  respective 
judges  of  the  Court  of  Common  Pleas  at  Lancaster, 
and  Court  of  Pleas  at  Durham,  being  judges  of  one  of 
the  said  common  law  courts  at  Westminster,  or  any  two 
of  them  respectively  ;  with  respect  to  the  said  Court 
of  Common  Pleas  at  Lancaster,  and  Court  of  Pleas  at 
Durham,  respectively,  and  matters  and  proceedings 
therein  within  the  jurisdiction  of  the  same  courts 
respectively  ;  and  all  powers  under  this  Act  exercise- 
able  by  any  one  judge  of  the  superior  courts  at  West- 
minster shall  and  may  be  exerciseable  by  one  judge  of 
the  said  superior  courts  of  the  said  counties  palatine, 
being  also  a  judge  of  one  of  the  said  courts  at  West- 
minster, as  to  matters  and  proceedings  in  the  said 
superior  courts  of  the  said  counties  palatine. 

See  C.  L.  P.  A.  1852,  ss.  229—281,  ante ;  and  C.  L.  P.  A. 
1860,  s.  40,  pott. 

Where  this  Act  has  been  thus  extended  to  an  inferior  Court  of 
Record,  the  clauses  relating  to  attachment  are  applicable  in  that 
court  {Dawber  v.  Barnes,  L.  J.  31,  Q.  B.  802,  Bail  Court). 

Proviiiont  lOL  Provided  always,  that  all  the  provisions  of  this 

SittiSito?"  ^^^  applicable  to  maeters  of  the  said  coorts  at  West- 
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minster  shall  apply  to  the  respective  prothonotaries  of  courts  to 
the  Court  of  Common  Pleas  at  Lancaster  and  Court  of  tf onottf£. 
Pleas  at  Durham,  and  their  respective  deputies  acting  of  p^unaie 
in  the  execution  of  the  duties  of  such  ofl&ces,  which 
•cling  officers  respectively  may  singly  exercise  with 
reference  to  matters  and  proceedings  in  the  last-men- 
tioned courts  respectively  the  powers  hereby  given  to 
the  masters  of  the  superior  courts  at  Westminster. 

See  C.  L.P.  A.  1852,  s.  232,  ante ;  and  C.  L.  P.  A.  1860, 8.41, 

102.  Providad  also,  as  to  proceedings  in  appeal,  that  Conrt  of 
the  court  of  Queen's  Bench,  being  the  court  of  error  Bench  to  be 
from  the  said  Court  of  Common  Pleas  at  Lancaster,  ****^*y^^ 
and  Court  of  Pleas  at  Durham  respectively,  shall  also  ]£iatinato 
be  the  court  of  appeal  from  the  said  respective  courts  ^o^^^t. 

for  the  purposes  of  this  Act  in  reference  to  motions 
for  new  trials,  or  to  enter  verdicts  or  nonsuits  pre- 
viously made  to  the  judges  of  the  said  respective 
Courts  of  Common  Pleas  at  Lancaster  and  Court  of 
Pleas  at  Durham  respectively. 

Compare  C.  L.  P.  A.  1852,  s.  233,  anU  ;  and  C.  L.  P.  A.  1860, 

103.  The  enactments  contained  in  sections  nineteen,  Enactmentf 
twenty,  twenty-one,  twenty-two,  twenty-three,  twenty-  32  to  apply 
four,  twenty-five,  twenty-six,  twenty-seven,  twenty-  *<>  every  civn 

•   L^     X         ^_      •  xu-  r       i.u'-x_  J  xu»  i.     J.         court  of  judi- 

eight,  twenty-nme,  thirty,  thirty-one,  and  thirty-two  cature  in 
of  this  Act  shall  apply  and  extend  to  every  court  of  ?Jf '*S**  "* 
ciyil  judicature  in  England  and  Ireland. 

104.  The  provisions  of  this  Act  shall  come  into  Commence- 
operation  on  the  twenty-fourth  day  of  October,  in  the  ™®"'®'*<^- 
jear  of  our  Lord  one  thousand  eight  hundred  and 
fifty-four. 

105.  It  shall  be  lawful  for  Her  Majesty,  from  time  Her  Majesty 
to  time,  by  an  order  in  council,  to  direct  that  all  or  3f  or  p«t^f 
any  part  of  the  provisions  of  this  Act,  or  of  the  rules  **»*•  «ct  to 
to  be  made  in  pursuance  thereof,  shall  apply  to  all  or  any  court  of 
any  court  or  courts  of  record  in  England  and  Wales  ;  '«'"*. 
and  within  one  month  after  such  order  shall  have  been 

made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order,  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  and 
annulled  ;  and  in  and  by  any  such  order  Her  Majesty 
may  direct  by  whom  any  powers  or  duties  incident  to 
the  provisions  applied  under  this  Act,  or  the  Common 
Law  Procedure  Act,  1852,  shall  and  may  be  exercised 
P.  N 
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with  respect  to  matters  in  such  court  or  courts,  and 
may  make  anj  orders  or  regulatious  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such 
court  or  courts  the  proYisions  so  applied. 

See  C.  L.  P.  A.  1852,  s.  228,  antt,-  tnd  C.  L.  P.  A.  1860,  i.  44, 
pctU 

Short  title  of  106,  In  citing  this  Act  in  any  instrument,  docu- 
ment, or  proceeding,  it  shall  be  sufficient  to  use  the 
expression  "  The  Common  Law  Procedure  Act,  1854." 

Act  not  to  107.  Nothing  in  this  Act  shall  extend  to  Ireland  or 

iJS^^^r      Scotland^  save  as  aforesaid. 

Scotland. 


(    267    ) 
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1860. 

(23  h  24  Vict,  a  126.) 


An  Act  for  the  further  Amendment  of  the  Process, 
Practice^  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  at  Westminster*  [28th  August,  I860.] 

Whereas  it  is  desirable  further  to  improve  the  pro- 
cessy  practice,  and  mode  of  pleading  in,  and,  in  some 
respects,  to  enlarge  the  jurisdiction  of,  the  Superior 
Courts  of  Common  Law :  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
authority  of  die  same,  as  follows  : — 

Relief  against  Forfeiture. 

1.  In  the  case  of  any  ejectment  for  a  forfeiture  Relief 
brought  for  non-payment  of  rent,  the  court  or  a  judge  JSturoVor^ 
tb^  have  power,  upon  rule  or  summons,  to  give  relief  non-peyment 
in  a  summary  manner,  but  subject  to  appeal  as  herein-  ®'"'**- 
aA^  mentioned,  up  to  and  within  the  like  time  after 
execution  executed,  and  subject  to  the  same  terms  and 
conditions  in  all  respects,  as  to  payment  of  rent,  costs 
and  otherwise,  as  in  the  Court  of  Chancery ;  and  if 
the  lessee,  his  executors,  administrators  or  assigns, 
shall  npon  such  proceeding  be  relieved,  he  and  they 
ihall  hold  the  demised  lands  according  to  the  lease 
thereof  made,  without  any  new  lease. 

This  is  supplemeDtary  to  C.  L.  P.  A.  1852,  s.  212  (p.  154), 
«>^;  inasmuch  as  it  enables  the  courts  of  common  law  to  admi- 

*  This  act  U  bMed  upon  the  third  and  final  Report  of  the  Common  Law 
^^onunitsfcniert,  whose  recommendationB  have,  notwithstandinff  the  vlgonras 
vSorttof  the  Common  Law  Commissioners,  heen  only  partially  adopted  by 
^  Icgblature,  In  consequence  of  the  extraordinary  opposition  presented  by 
KnoDs  coonected  with  the  Courts  of  Chancery. 

n2 
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nister  relief  V^^^r  the  trial,  and  within  the  six  months  limited  bj 
C.  L.  P.  A.  1852,  8.  210,  for  the  intervention  of  a  court  o! 
equity. 

See  Story's  Commentaries  on  Equity  Jurisprudence,  f  ISOl, 
«l  seq, ;  also  Peachy  v.  Dmke  qf  Samertet,  and  notes  thereto,  io 
Tudor's  Leading  Ca]ies  in  Equity,  Ist  ed.,  yoU  it.  p.  774,  et  seq. 


Relief  2.  In  the  case  of  any  ejectment  for  a  forfeiture  for 

JSture*ftw'     breach  of  a  covenant  or  condition  to  insure  against 
non-in-  Iqss  OF  damage  by  fire,  the  court  or  a  judge  shall  have 

"*'  power,  upon  rule  or  summons,  to  give  relief  in  a  sum- 

mary manner,  but  subject  to  appeal  as  hereinafter 
mentioned,  in  all  cases  in  which  such  relief  may  now 
be  obtained  in  the  Court  of  Chancery  under  the  pro- 
visions of  an  act  passed  in  the  session  of  parliament 
held  in  the  twenty-second  and  twenty-third  years  of 
n  *  M  Vict,  the  present  reign,  intituled  ^*An  Act  to  further  amend 
the  Law  of  Property,  and  to  relieve  Truiteez^  and 
upon  such  terms  as  would  be  imposed  in  such  coart 

This  introduces  within  the  jurisdictionof  the  courts  of  common 
law,  a  relief  novel  even  in  Chancery  (Crrem  v.  Bridges,  4  Sim.  96); 
and  its  importance  seems  to  demand  the  annexing  those  pro- 
visions of  the  act  which  created  the  jurisdiction  in  Chancery, 
which  are  referred  to  in  the  above  section. 


c.  35. 


23  ft  S8  Vict. 
e,Z5. 


Sec.  4. 

Relief 
against  for- 
feiture for 
breach  of 
covenant  to 
insure  in  cer- 
tain cases. 


Sec.  6. 

Court  not  to 
relieve  any 
person  more 
than  once  in 
respect  of  the 
same  cove- 
nantt  ^c. 

Sec.  8. 

Protection  of 
purchaser 
against  for' 
feiture  under 
covenant  for 
insurance 
againstjlre 
in  certain 
cases. 


22  &  23  Vict.  c.  35. 

An  Act  to  further  amend  the  Law  of -Property  and  to  relieve 

Trustees, 

Section  4.  A  court  of  equity  shall  have  power  to  relieve  agsinst 
a  forfeiture  for  breach  of  a  covenant  or  condition  to  insure 
against  loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire 
has  happened,  and  the  breach  has,  in  the  opinion  of  Uie  court, 
been  committed  through  accident  or  mistake,  or  otherwise  with- 
out fraud  or  gross  negligence,  and  there  is  an  insurance  oo  foot 
at  the  time  of  the  application  to  the  court  in  conformity  with 
the  covenant  to  insure,  upon  such  terms  as  to  the  court  may 
seem  fit. 

Section  6.  The  court  shall  not  have  power  under  this  act  to 
relieve  the  same  person  more  than  once  in  respect  of  die  same 
covenant  or  condition,  nor  shall  it  have  power  to  grant  any  relief 
under  this  act  where  a  forfeiture  under  the  covenant  in  respect 
of  which  relief  is  sought  shall  have  been  already  waived  out  of 
court  in  favour  of  the  person  seeking  the  relief. 

Section  8.*  Where,  on  the  bond  fide  purchase  after  the  passing 
of  this  act  of  a  leasehold  interest  under  a  lease  containing  s 
covenant  on  the  part  of  the  lessee  to  insure  against  loss  or 
damage  by  fire,  the  purchaser  is  furnished  with  the  written 
receipt  of  the  person  entitled  to  receive  the  rent,  or  his  agent, 
for  tne  last  payment  of  rent  accrued  due  before  the  completion  of 
the  purchase,  and  there  is  subsisting  at  the  time  of  the  comple- 

*  This  section  is  added  on  account  of  its  great  general  importance,  and  ti 
its  connection  with  the  previous  section ;  although  it  does  sot  itself  sAct 
the  practice  of  the  courts. 
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tioo  of  the  purchase  an  insurance  in  conformity  with  the  cove- 

Buc,  the  purchaser  or  any  person  claiming  under  him  shall  not 

be  subject  to  any  liability,  by  way  of  forfeiture  or  damages  or 

etberwise  in  respect  of  any  breach  of  the  covenant  committed  at 

aoy  time  before  the  completion  of  the  purchase,  of  which  the 

vvehaier  had  not  notice  before  the  completion  of  the  purchase ; 

iNit  this  provision  is  not  to  take  away  any  remedy  which  the 

IcHor  or  his  legal  representatives  may  have  against  the  lessee 

or  hit  legal  representatives  for  breach  of  covenant. 

Section  9.  The  preceding  provisions  shall  be  applicable  to        See.  0. 

letset  for  a  term  of  years  absolute,  or  determinable  on  a  life  or  Preceding 

Hvei  or  otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee,  provMont  to 

« the  life  or  lives  of  any  other  person  or  persons.  ^^ufor  a 

term  of  years 
n         .      -  .    -  ,•  absolute,  ^«. 

rrom  the  above  enactments  it  follows : — 

Fhitly.  That  a  breach  of  covenant  to  insure  will  not  be  re- 
eved agunst  where : — 

{a)  It  has  occurred  through  gross  negligence  or  fraud ;  or 

otherwise  than  through  accident  or  mistake. 
(h)  Any  loss  or  damage  to  die  premises  has  been  done 

through  the  happening  of  the  event  that  should  have 

been  insured  againsL 
(e)  The  premises  are  not  duly  re-insured  at  the  time  of  the 

application  for  relief. 
[i)  Any  previous  relief  has  been  granted  by  the  court  to  the 

9ame  person^  in  respect  of  the  same  covenant. 
{e)  Any  breach  of  the  same  covenant  has  been  waivedf  in 

favour  of  the  taine  person. 

Secondly.  That  in  other  cases  a  breach  of  covenant  to  insure 
Bty  be  reueved  against  by  the  court  or  a  judge  upon  such  terms 
ii  to  the  court  or  judge  may  seem  fit. 

/^Mtty.  That  a  bond /Ids  purchaser,  without  notice  of  a  priot 
of^Kh  of  covenant  to  insure,  is  protected  against  all  conse- 
l^ifoces  of  such  prior  breach ;  if^  on  the  purchase,  he  procured  a 
^^itten  receipt  for  the  last  payment  of  rent  accrued  due  before 
we  completion  of  the  purchase ;  and  if,  at  the  rime  of  the  com- 
pletion of  the  purchase,  the  premises  were  duly  insured.  J 

It  has  been  held  that,  under  s.  4,  supra,  relief  may  be  given 
Ipinit  forfeiture  through  a  breach,  since  the  passing  of  the  act, 
w  I  covenant  entered  into  previously  thereto  ( Page  v.  Bennett, 
U  ).  29,  Ch.  S98,  V.  C.  S.).    See  this  case  also  as  to  costs. 

See  generally,  as  to  the  retroactive  effect  of  statutes,  Cornill  v. 
™»w,  cited  p.  310,  pott);  Jackson  v.  WoolUy  (8  E.  &  B.  778), 
^  cases  there  cited  ;  see  also  Moon  v.  Burden  (2  Exch.  22) ; 
™wii  V.  Sonster  (L.  J.  21,  Ex.  386) ;  Jenkins  v.  Betham  {15 
C.  fi.  190);  miliams  V.  Smith  (cited  p.  805, post);  Be  Miles' s 

^***'*.  the  court  may  relieve  other  persons  in  ret ^t  of  the  same  cove- 
HBi.  Uttumgh  they  elahn  by  or  under  the  same  title. 
»' *l,*o  '^▼er  of  breaches  of  covenant,  see  Dendy  v.  Nickoll  (4  C.  B., 
Ss, inf^'  i*rtee ▼.  Worwood  (4  H.  ft  N.  512) ;  Crojt  t.  Lumtey  (6  H.  of  L. 

v^^^JJ^ch  pTorislon  is  needed,  nor  indeed  applicable,  in  the  case  of  a 
rj^  of  s  coTensnt  to  pay  rent ;  against  which  a  purchaser  may  protect 
■inself  under  the  C.  L.  P.  A.  1852,  s.  212,  ante,  and  the  C.  L.  P.  A.  1860, 
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TrktU  (L.  J.  29,  Ch.  47,  M.  R.)t  MiHtrnd  RaOwmf  Compmtf  r. 
PytilOC,  B.,  N.  S.  179,  L.  J.  80,  C.  P.  314);  Picod  t.  Paiterwm 
(L.  J.  80,  Cb.  486) ;  and  centra,  Tkompsom  ▼.  WaiUhman  (L.  J.  26, 
Ch.  184);  Page  v.  Betmeti,  %bi  tupra;  D^dtem  ▼.  Sammeii  (L.  J. 
80,  Ch.  799) :  and  Wright  v.  Hak  (6  H.  &  N.  227  ;  L.  J.  80,  Ex. 
40),  where  an  important  distinction  is  taken  between  rights,  and 
pfcedurt  and  its  incidents,  such  as  costs.  See  generally  cases 
cited  in  Broom's  Maxims,  8rd  ed.  pp.  $Z — 41. 

itef""**  ted!*  ^'  ^^^'®  8"^^  relief  shall  be  granted,  the  court  or 
a  judge  shall  direct  a  minute  thereof  to  be  made  bj 
iudorsement  on  the  lease  or  otherwise. 

The  words  ***ueh  rtttrf**  probably  refer  to  the  last  antecedent, 
viz.,  to  relief  under  s.  2,  and  not  to  relief  under  s.  1.  The  object 
of  the  enactment  in  such  case,  would  be  to  provide,  in  fiivour  of 
the  landlord,  evidence  of  relief  having  been  given  by  the  court, 
so  as  to  bar  further  application  (22  &  23  Vict.  c.  85,  s.  6,  p.  258, 
««pr«).  If  it  be  held  to  apply  to  relief  under  a.  1,  as  well  as  to 
8. 2,  its  object  would  seem  to  be  to  provide  evidence  of  the  resto- 
ration of  the  term,  in  favour  of  the  tenant  See,  as  to  construc- 
tion of  C.  L.  P.  A.  1854,  8.  8,  f«  Morrii,  cited,  amtt,  p.  194. 


Appeal  to 
the  court 
from  order 
of  judge. 


JurUdietUm 
of  judge  at 
ehtn^ers. 


Appeal. 

4.  Any  order  made  by  a  judge  upon  an  application 
for  a  relief  under  the  provisions  of  this  act  shall  be 
subject  to  an  appeal  to  the  court,  and  may  be  dis- 
charged, varied  or  set  aside  by  the  court,  ui>on  such 
terms  as  the  court  shall  think  fit,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order. 

The  appeal  given  by  this  and  the  following  sections  (4 — 11)  is 
limited  to  appeals  from  orders  that  have  been  made  upon  appli- 
cations for  relief  against  forfeitures,  under  ss.  1,  2,  «iiie. 

The  term  **  any  party ''  will  probably  be  restricted  to  parties  to 
the  ejectment,  and  not  be  extended  to  persons  otherwise  inter- 
ested, unless  they  make  themselves  parties  thereto  under  the 

C.  L.  P.  A.  1852,  s.  172,  anU, 

Although  jurisdiction  to  grant  relief  is  specifically  given  to  a 
judge,  as  distinguished  from  the  conrt,  by  tbe  previous  sectioos, 
and  the  proceedings  upon  appeals  from  his  order,  made  under 
these  provisions,  are  regulated  by  the  following  sections ;  it  maj 
yet  be  useful  to  see,  as  to  the  jurisdiction  of  judges  at  chambers, 
Smeeton  v.  ColNer  (1   Exch.  457);  C/orAre  v.  E,  I.  CbflqMay(< 

D.  &  L.  278) ;  R,  v.  ^/iiioii(Wilmof8  Notes,  264).  Any  applica- 
tion  to  the  court,  alter  a  previous  application  for  the  same  pur- 
pose to  a  judge  at  chambers,  is  in  the  nature  of  an  appeal  from 
such  judge,  even  where  be  only  refused  to  make  any  order ;  sod 
it  will  not  therefore  be  entertained  after  tbe  lapse  of  a  term 
{Meredith  v.  GitteikSt  L.  J.  21,  Q.  B.  278;  Orchmrdv,  AfMvy,  2 
£.  &  B.  206  ;  Craske  v.  Smith,  4  C.  B.,  N.  S.  446 ;  Wormmt  v. 
Halahan,  L.  J.  80,  Q.  B.  48).  Tbe  materials  used  befoK  the 
judge  should  be  brought  before  the  court,  upon  the  rule  nisi  btmg 
applied  for  {Hoby  v.  Pritchard,  6  Dowl.  800 ;  Fscscfc  v.  Piekerhig, 
L.  J.  21,  Q.  B.  ^5,  S.  P. ;  Worman  v.  HaUham,  ubi  tmprm ;  MU' 
cheil  V.  Harding,  5  L.  T.,  N.  S.  848,  Q.  B.) ;  and  also  on  renewing 
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ipplicatioiis  to  tbe  eoort ;  but  additional  materiala  may  also  be 
used  {Peienm  ▼.  Dovu,  6  C.  B.  235  ;  Sanderton  v.  Proctor,  10 
£zch.  189).  No  appeal  lies  from  one  judge  at  chambers  to 
aootber  (fVright  y.  Steventon,  5  Taunt  850);  but  it  lies  to  the 
court,  eTen  where  by  statute  a  special  jurisdiction  is  conferred 
upoo  a  siBgle  judge  {Teggin  t.  Lang/ordf  10  M.  &  W.  556),  but 
Bot  where  the  jurisdiction  of  the  court  is  excluded  (  Wearing  ▼. 
Smiik,  10  Jur.  924) ;  nor  in  ordinary  cases,  where  the  matter  is 
by  the  statute  left  entirely  in  his  discretion  (Burman  y.  Howard^ 
L.  J.  25,  £%.  289  ;  Cartwright  y.  Frost,  8  H.  &  N.  278 ;  Jackson 
y.  KetU  6  Jur.  N.  S.  1117,  C.  P.;  Hotden  y.  Ballautifne,  L.J. 
29,  Q,  B.  148). 

6.  It  shall  be  lawful  for  the  party  against  whom  the  Power  to 
court  makes  any  rule  or  order  in  respect  of  such  relief  SfSer  o?"" 
to  appeal  from  such  rule  or  order.  «onrt. 

The  powen  of  the  Court  of  Appeal  are  conferred  by  ss.  10, 11, 

6.  The  Courts  of  Error  shall  be  Courts  of  Appeal  courts  of 
for  the  purposes  of  this  Act.  JSSu  of* 

This  section  differs  somewhat  from  C.  L.  P.  A.  1854,  s.  86,  in  *PP^- 
speaking  of  *'  Courts"  and  not  '*  Court"  of  Error,  and  in  omitting 
to  particularize  the  '*  Exchequer  Chamber  and  the  House  of 
LardM ;"  but  the  effect  would  seem  to  be  the  same ;  and  an  appeal 
under  s.  5,  supra^  may  well  be  carried  to  the  House  of  Lords. 

See  as  to  appeals  from  the  Court  of  Common  Pleas  at  Lan- 
-caster  and  the  Court  of  Pleas  at  Durham,  s.  42,  post ;  and  com- 
pare C  L.  P.  A.  1852, 8.  283,  and  C.  L.  P.  A.  1854,  s.  102,  ante. 

7.  No  appeal  shall  be  allowed  unless  notice  thereof  Notice  of  ap. 
be  given  in  writing  to  the  opposite  party  or  his  attor-  ^^' 

ney,  and  to  one  of  the  masters  of  the  court,  within 
four  days  after  the  decision  complained  of,  or  such 
farther  time  as  may  be  allowed  by  the  court  or  a 
judge. 

This  section  is  textually  taken  from  the  C.  L.  P.  A.  1854,  s.87, 
p.  222,  ante ;  and  see  note  thereto. 

It  would  seem  to  apply  to  appeals  from  a  judge  under  s.  4,  as 
wdl  as  fix>m  the  court  under  s.  5 ;  sed  quare, 

8.  Notice  of  appeal  shall  be  a  stay  of  execution,  Ban. 
provided  bail  to  pay  the  sum  demanded  and  costs  be 
giren,  in  like  manner  and  to  the  same  amount  as  bail 

in  error,  within  eight  days  after  the  decision  com- 
pUined  of,  or  before  execution  delivered  to  the  sheriff. 

This,  subject  to  necessary  difference  ex  materid,  is  in  the  same 
terms  as  C.  L.  P.  A.  1854,  s.  38,  p.  228,  ante :  see  note  thereta 

By  **  the  sum  demanded,'*  is  probably  meant  the  sum  ordered 
hy  the  judge  or  court  to  be  paid  by  the  defendant  as  a  condition 
of  relief. 

This  section  would  also  seem  to  apply  to  appeals  from  a  judge. 
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Form  of 
ftppnl. 


Judgment  of 
court  of  ap< 
peal,  and 
power  to  re- 
mit proceed- 
tngs. 


Power  of 
court  of  ap- 
peal as  to 
cotti,  &c. 


9.  The  appeal  hereinbefore  mentioned  shall  be  upon 
a  case  to  be  stated  bj  the  parties  (and  in  case  of  dif- 
ference to  be  settled  by  the  court,  or  a  judge  of  the 
court  appealed  from),  in  which  case  shall  be  set  forth 
so  much  of  the  pleadings,  facts,  and  the  order,  rule,  or 
judgment  objected  to  as  maj  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 

This  section  is,  mutatis  mutandUf  taken  firom  the  C.  L.  P.  A. 
185^,  s.  89,  p.  22S,  ojifc,  but  as  there  are  no  pleadings  in  eject- 
ment it  was  scarcely  necessary  to  provide  for  setting  forth  the 
"pleadings,"  in  the  case. 

10.  The  Court  of  Appeal  shall  give  such  judgment 
or  make  such  rule  as  ought  to  have  been  given  or 
made  in  the  court  below,  and  shall  have  power  to  re- 
mit the  cause,  with  such  directions  as  they  shall  think 
proper ;  and  all  such  further  proceedings  may  be  taken 
thereupon  as  if  the  judgment  or  rule  had  been  given 
or  made  by  the  court  below. 

This  section  is  somewhat  altered  from  the  C.  L.  P.  A  1854, 
s.  41,  antCt  inasmuch  as  it  gives  the  court  of  appeal  an  additional 
power  of  remitting  the  cause  with  directionM  to  the  court  below. 

See  note  to  C.  L.  P.  A.  1854,  s.  41,  p.  223,  auU, 

11.  The  Court  of  Appeal  shall  have  power  to  ad- 
judge payment  of  costs  and  to  order  restitution. 

This  section  differs  from  the  C.  L.  P.  A.  1854,  s.  42,  only  inas- 
much as  it  omits  the  power,  given  to  the  court  of  appeal  by  the 
earlier  enactment,  of  awarding  process ;  after  it  had  previously 
provided  that  the  judgment  or  rule  of  the  court  of  appeal  mjgh^ 
oe  proceeded  upon,  as  if  given  or  made  by  the  court  below.  The 
further  omission  of  the  words  "and  otherwise "  can  scarcely  be 
construed  to  deprive  the  court  of  appeal  of  the  power  necessarily 
inherent  in  all  superior  courts,  of^  regulating  its  own  proceed- 
ings, and  even  of  quashing  proceedings  before  them  when  taken 
against  good  faith  (see  C.  L.  P.  A.  1852,  s.  156,  and  note,  p.  12S, 
ante). 

See  as  to  restitution.  Doe  d.  Whittington  v.  Hards  (L.  J.  20, 
Q.  B.  406);  and  Davies  v.  Povey  (2  W.  Bl.  892). 


Interpleader  Proceedings. 
Interpleader  12.  Where  an  action  has  been  commenced  in  respect 
RTwitcd,  o^  *  common  law  claim  for  the  recovery  of  money  or 
though  titiet  goods,  or  where  goods  or  chattels  have  been  taken  or 
are  intended  to  be  taken  in  execution  under  process 
issued  from  any  one  of  the  Superior  Courts,  or  from 
the  Court  of  Common  Pleas  at  Lancaster  or  the  Court 
of  Pleas  at  Durham,  and  the  defendant  in  such  action, 
or  the  sheriff  or  other  officer,  has  applied  for  relief 
under  the  provisions  of  an  act  made  and  passed  in  tlie 


common 
origin. 
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semon  of  parliament  held  in  the  first  and  second  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  "  An  Act  to  enable  Courts  of  Law  to  give  i  *  t  wiu.  i 
Relief  ugaiiut  adverse  Claims  made  upon  Persons  *'  **' 
having  no  Interest  in  the  Subject  of  such  Claims^**  it 
shall  be  lawful  for  the  court  or  a  judge  to  whom  such 
application  is  made,  to  exercise  all  the  powers  and 
authorities  giyen  to  them  hj  this  Act  and  the  herein- 
before-mentioned Act  passed  in  the  session  of  parlia- 
ment held  in  the  first  and  second  years  of  the  reign  of  ^ 
his  late  Majesty  King   William  the  Fourth,  though 
the  titl^  of  the  claimants  to  the  money,  goods,  or 
chattels  in  question,  or  to  the  proceeds  or  viJue  thereof, 
haye  not  a  conunon  origin,  but  are  adverse  to  and  in- 
dependent of  one  another.* 

Iiiteq>]eader  at  law  was  previously  dependent  upon,  and  regu- 
lated by,  the  1  &  2  Will  4,  c.  58 ;  1  &  2  Vict.  c.  45,  s.  2;  and 
S  &  9  Vict  c.  109,  s.  19,  which,  on  account  of  their  importance, 
are  set  out  below.f 

*  Id  a  case  before  Mr.  Justice  Blackburn  in  the  Bail  Court 
{Meymll  ▼.  Angell,  11  W.  R.  122),  the  plaintiff  had  contracted 
as  principal  with  the  defendant  to  complete  certain  work,  and 
bad  completed  it,  and  received  part  of  the  price,  when  C.  gave 
notice  to  the  defendant  that  the  contract  had  been  made  by  the 
pUdntiffas  the  agent  of  C,  and  warned  the  defendant  not  to  pay 
to  the  plaintiff  £e  remainder  of  the  price.  The  plaintiff  tnen 
commenced  an  action  against  the  defendant,  who  sought  to  make 
the  plaintiff  and  C.  interplead.  It  was  held  by  that  learned 
judge  that,  whether  the  facts  above  stated  brought  the  case 
within  the  rule  acted  upon  in  JaiMt  v.  Pritehard  (7  M.  &  W. 
216),  and  the  other  cases  cited  in  page  277^postf  or  not,  yet  that 
the  latter  provision  of  this  enactment  certainly  applied ;  and  he 
ordered  interpleader  accordingly. 

t  1  &  2  Will.  4,  c.  58.  1^2  WilL4, 

I*      CO 

An  Act  to  enable  Courts  of  Law  to  give  relirf  against  adverse    ' 
Claims  made  upon  Persons  having  no  Interest  in  the  subject  of 
racA  dwns,  [20th  October,  1831.] 

Whereas  it  often  happens  that  a  person  sued  at  law  for  the 
recovery  of  money  or  goods  wherein  he  has  no  interest,  and  which 
are  also  claimed  of  him  by  some  third  party,  has  no  means  of 
relieving  himself  from  such  adverse  claims  but  by  a  suit  in  equity 
against  the  plaintiff  and  such  third  party,  usually  called  a  bill  of 
interpleader,  which  is  attended  with  expense  and  delay;  for 
remedy  thereof  be  it  enacted  by  the  king's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal  and  Commons  in  this  present  Parliament 
asaerobled,  and  by  the  authority  of  the  same,  that  upon  applica-  ^^  jj_ 

tion  made  by  or  on  the  behalf  of  any  defendant  sued  in  any  of  cadon  by  a 
bis  Mi^esty's  Courts  of  Law  at  Westminster,  or  in  the  Court  of  defendant  In 
Common  Pleas  of  the  County  Palatine  of  Lancanter,  or  the  Court  ««  action  of 
of  Pleas  of  the  County  Palatine  of  Durham,  in  any  action  of  &^JJ^Jin*g 
Msumpsit,  debt,  detinue  or  trover,  such  application  being  made  that  the  rigkt 

n5 
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In  the  lub- 

iect  matter 
I  In  a  third 
party,  the 
court  may 
order  lueh 
third  party  to 
appear  and 
maintain  or 
relinqa{«h 
his  claim, 
and  in  the 
meantime 
stay  proceed- 
inf^  in  such 
action. 


Judgment 
and  decision 
to  be  final. 


If  such  third 
party  shall 
not  appear, 
ftc.  the  court 
may  bar  his 
claim  against 
the  original 
defendant. 


Proviso  as  to 
orders  made 
by  a  single 
Judge. 


If  a  judge 
thinks  the 
matter  more 
lit  for  the  de- 
cision of  the 
court,  he 
may  refer  it. 


Interpleader  at  law  b  of  tivo  kinda : — ^betipeen  ponont  gaau 
nlly  i — and  (for  the  reUef  of  sherifi  and  other  officers)  between 

after  declaration,  and  before  plea,  by  affidavit   or  otherwise, 
showing  that  such  defradant  does  not  claim  any  intafeat  in  the 
subject  matter  of  the  suit,  but  that  the  right  thereto  is  ckimed 
or  supposed  to  belong  to  some  third  par^  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  stich  defendant  does  not 
in  any  manner  collude  with  such  third  party,  but  is  ready  to 
bring  into  court  or  to  pay  or  dispose  of  the  subject  matter  of  the 
action  in  such  manner  as  the  cotirt  (or  any  jtidge  thereof)  may 
order  or  dirett,  it  shall  be  lawful  for  the  court,  or  any  judge 
thereof  to  make  rules  and  orders  calling  upon  such  third  Ptfty 
to  appear  and  to  state  the  nature  and  particulars  of  bis  daini* 
and  maintain  or  relinquish  his  claim,  and  upon  such  rule  or 
order  to  hear  the  allegations  as  well  of  such  third  party  as  of  the 
plaintiC  and  in  the  meantime  to  stay  the  proceedings  in  such 
action,  and  finally  to  order  such  third  party  to  nomke  hirasdf 
defendant  in  the  same  or  some  other  action,  or  to  proceed  to  trial 
on  one  or  more  feiffsed  issue  or  issues,  and  also  to  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or, 
vfidk  the  consent  of  the  plaintiff  and  such  third  partv,  their 
counsel  or  attornies,  to  dispose  of  the  merits  of  their  claims  and 
determine  the  same  in  a  summary  manner,  and  to  make  such 
other  rules  and  orders  therein,  as  to  costs  and  all  other  matters, 
as  may  appear  to  be  just  and  reasonable. 

I I.  And  be  it  further  enacted,  that  the  judgment  in  any  sodi 
action  or  issue  as  may  be  directed  by  the  court  or  judge,  and  the 
decision  of  the  court  or  judge  in  a  summary  manner,  shall  be 
final  and  conclusive  against  the  parties,  and  all  persons  claimiog 
by,  from  or  under  them. 

III.  And  be  it  further  enacted,  that  if  such  third  party  shsll  not 
appear  upon  such  rule  or  order  to  maintain  or  relinquish  his 
claim,  being  duly  served  therewith,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appearance,  it 
shall  be  lawful  for  the  court  or  judge  to  declare  such  third  party, 
and  all  persons  claiming  by,  from  or  under  him,  to  be  for  ever 
barred  from  prosecuting  his  claim  against  the  original  defendant, 
his  executors  or  adminutrators ;  saving  nevertheless  the  rigiiC  or 
claim  of  such  third  party  against  the  plaintiff;  and  thereupon  to 
make  such  order  between  sach  defendant  and  the  plaintiff,  ss  to 
costs  and  other  matters,  as  may  appear  just  and  reasonable. 

IV.  Provided  always,  and  be  it  further  enacted,  that  no  order 
shall  be  made  in  pursuance  of  this  act  by  a  single  judge  of  the 
Court  of  Pleas  of  the  said  County  PsJatine  of  Durham  who  shsll 
not  also  be  a  judge  of  one  of  the  said  courts  at  Westminster,  sod 
that  every  order  to  be  made  in  pursuance  of  this  act  by  a  single 
judge  not  sitting  in  open  court  shall  be  liable  to  be  rescinded  or 
altered  by  the  court  in  like  manner  as  other  orders  made  by  a 
single  ju^. 

V.  Provided  also,  and  be  it  further  enacted,  that  if  upon  appli- 
cation to  a  judge,  in  the  first  instance  or  in  any  later  atage<n  the 
proceedings,  he  shall  think  the  matter  more  fit  for  the  decision 
of  the  court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the 
court ;  and  thereupon  the  court  shall  and  may  hear  and  dispoM 
of  the  same  in  the  same  manner  as  if  the  proceeding  had  ori* 
ginally  commenced  by  rule  of  court,  instead  of  the  order  of  * 
judge. 
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cstcodoQ  crediton,  and  persons  ckiming  goods  seiied  in  eze- 
cadoo. 

VI.  And  whereas  difficulties  sometimes  arise  in  the  execution  ^[^"S^'^^ 
of  process  against  roods  and  chattels,  issued  by  or  under  the  other  offlcert 
snnonty  <^  the  said  courts,  by  reason  of  claims  made  to  such  in  execution 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons,  of  proceu 
mot  being  the  parties  against  whom  such  process  has  issued,  ^^°*L^ 
whereby  sherifis  and  other  officers  are  exposed  to  the  hazard  and  chattels. 
expense  of  actions ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  sach  cases  to  such  sheriffs  and  other  officers ;  be  it 
dierefore  further  enacted,  that  when  any  such  claim  shall  be  made 
IS  any  goods  or  chattels  taken  or  intended  to  be  taken  in  exe- 
cution under  any  process,  or  to  the  proceeds  or  Talue  thereof,  it- 
shall  and  may  be  lawful  to  and  for  the  court  from  which  such 
proceas  tsauedt  upon  application  of  such  sheriff  or  other  officer 
DBade  before  or  aner  the  return  of  snch  process,  as  well  before  as' 
after  any  action  brought  against  such  sheriff  or  other  officer,  to 
call  before  them,  by  rule  of  court,  as  well  the  narty  issuing  such 
process  as  the  party  making  such  claim,  and  mereupon  to  exer- 
cise, for  the  adjustment  of  such  claims  and  the  relief  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the  powers 
sod  auAorities  hereinbefore  coDtained,  and  make  such  rules  and 
Visions  as  shall  appear  to  be  just,  according  to  the  circum- 
stanoea  of  the  case ;  and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court. 

y  n.  And  be  it  further  enacted,  that  all  rules,  orders,  matters  Ralet,  or- 
and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  ex-  ^'"*  ^^' 
cept  only  the  affidavits  to  be  filed,  may,  together  with  the  decla-  ISIncc"oF^'' 
lation  in  the  cause  (if  any),  be  entered  of  record,  with  a  note  in  thU  act  may- 
the  margin  expressing  the  true  date  of  such  entry,  to  the  end  ^  entered  of 
Aat  the  same  may  be  eTidence  in  future  times,  if  required,  and  5JJ5e*evl* 
to  leeure  and  enforce  the  payment  of  costs  directed  by  such  rule  dence. 
or  order ;  and  every  such  rule  or  order  so  entered  shall  have  the 
Ibree  and  effect  of  a  judgment,  except  only  as  to  becoming  a 
chsige  on  anv  lands,  tenements  or  hereditaments ;  and  in  case 
aay  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the  Costs, 
taxation  and  amount  thereof  given  to  the  party  ordered  to  pay 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the  same 
by  /m  fmcku  or  capiat  ad  taiitfaciendum,  adapted  to  the  case, 
together  with  the  costs  of  such  entry,  and  of  the  execution,  if  by 
fieri fadat ;  and  such  writ  and  writs  may  bear  teste  on  the  day  of  Writs, 
isiaing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  or  SherilTs 
other  officer  executing  any  such  writ  shall  be  entitled  to  the  same  fees. 
fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a 
jiuigment  of  the  court 

VIII.  And  whereas  by  a  certain  act  made  and  passed  in  the  Upon  anyap- 
latt  session  of  parliament,  intituled  **An  Act  to  improve  the  Pro-  5"^/'^,;*°: 
eeediwgt  m  Profdbitiom  and  on  Write  rf  Mandamue;*  it  was  among  °%,|  ^^**  *' 
other  things  enacted,  that  it  should  be  lawful  for  the  court  to  this  act,  the 
which  application  may  be  made  for  any  such  writ  of  mandamus  court  to  ex- 
as  is  therein  in  that  behalf  mentioned,  to  make  rules  and  orders  ^^^„'^^ 
calling  not  only  upon  the  person  to  whom  such  writ  may  be  re-  £^e  such 
^ntnd  to  issue,  but  also  all  and  every  other  person  having  or  rules  as  are 
daiming  any  ri^ht  or  interest  in  or  to  the  matter  of  such  writ,  to  ^^e"  '^y  J' 
ihow  cause  against  the  issuing  of  such  writ  and  payment  of  the  ^^hj^act. 
costs  of  the  application,  and  upon  the  appearance  of  such  other, 
person  in  compliance  with  such  rules,  or,  in  default  of  appear- 
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IvTsa-  I.  Between  Claimant!  oinirallt^ — ^This  kind  of  inter- 

BKTWBSK  pleader  U  now  based  upon  and  regulated  by  the  1  &  2  Will  4, 
cLAiMAVTt  c  68,  and  other  tutu  tea,  which  aee  i^fra ;  and  by  the  present 
oBifBEALi.T.  Statute. 


]  ft  2  Vkt. 
c.  45. 


Sec.  2. 
Any  Judge 
may  exer- 
cise luch 
poweri  for 
the  relief  of 
Bheriffs,  &c. 
ai  may  by 
virtue  of 
1ft  2  Will.  4, 
c.  58,  8.  6,  be 
exercised  by 
the  several 
courts. 


Costs  of  such 
proceedings. 


8  ft  9  Vict, 
c.  109. 

Sec.  19. 
Proceed- 
ings under 
feigned  is- 
sues  abo- 
lished. 


a  nee  after  aenrice  thereof^  to  exercise  all  such  powers  and  autho- 
rities,  and  to  make  all  such  rules  and  orders  applicable  to  the 
casei  as  were  or  mig^t  be  given  or  mentioned  by  or  in  any  act 
passed  or  to  be  passed  during  that  present  session  of  parliament 
for  giving  relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims;  and  whereas  no  soch 
act  was  pasaed  during  the  then  present  session  of  parliament,  be 
it  therefore  enacted,  that  upon  any  such  application  as  is  in  the 
said  act  and  hereinbefore  mentioned,  it  shall  be  lawful  for  the 
court  to  exercise  all  such  powers  and  authorities,  and  make  all 
such  rules  and  orders  applicable  to  the  case,  as  are  given  or  men- 
tioned by  or  in  this  present  act. 

1  &  2  Vict.  c.  46. 

Jm  Aet  (inter  alia)  to  Extend  the  Jurisdiction  rf  the  Judges  rf  the 

Superior  Courts  of  Common  Law, 

Sect  2.  Whereas  by  another  act  passed  in  the  second  year  of 
the  reign  of  his  late  Majesty  king  William  the  fourth,  intituled, 
**  An  act  to  enable  the  courts  qf  law  to  give  relirf  against  adeerst 
claims  made  upon  persons  having  no  interest  in  the  suited  rf  mM 
claimst**  provision  is  made  for  the  relief  of  sheriffs  and  other 
officers  concerned  in  the  execution  of  process  issued  out  of  any 
of  his  Majesty's  courts  of  law  at  Westminster,  or  of  the  Court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court 
of  Pleas  of  the  county  palatine  of  Durham,  against  goods  and 
chattels  by  reason  of  claims  made  to  such  goods  and  chattels,  hot 
such  relief  can  only  be  given  by  rule  of  court :  and  whereas  it  is 
expedient  that  a  single  judge  should  possess  the  power  of  ffivinf 
relief  in  that  respect,  be  it  further  enacted,  that  it  ahall  belairfui 
for  any  judge  of  the  said  Courts  of  Queen's  Bench,  Common 
Pleas  or  Exchequer,  with  respect  to  any  such  process  issued  out 
of  any  of  those  courts,  or  for  any  judge  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  palatine  of  Lancaster,  or  Court  of  Pleas 
of  the  county  palatine  of  Durham  (being  also  a  judge  of  one  of 
the  said  three  superior  courts),  with  respect  to  process  issued  out 
of  the  said  courts  of  Lancaster  and  Durham  respectively,  to  exer- 
cise such  powers  and  authorities  for  the  relief  and  protection  of 
the  sheriff  or  other  officer  as  may  by  virtue  of  the  aaid  last-men- 
tioned act  be  exercised  by  the  said  several  courts  respecd?ely, 
and  to  make  such  order  therein  as  shall  appear  to  be  just,  and 
the  costs  of  such  proceedings  shall  be  in  the  discretion  of  such 
judge. 

8  &  9  Vict.  c.  109. 

An  Act  to  amend  the  Law  concerning  Games  and  Wagers, 

Sect.  19.  And  whereas  many  important  questions  are  now  tried 
in  the  form  of  feigned  issues,  by  stating  that  a  wager  was  laid 
between  two  parties  interested  in  respectively  maintaining  the 
affirmative  and  the  negative  of  certain  propositions,  but  such 
questions  may  be  as  satisfactorily  tried  without  such  form,  be  it 
tiierefore  enacted,  that  in  every  case  where  any  court  of  law  or 
equity  may  desire  to  have  any  question  offset  decided  by  a  jury, 
it  shaJl  be  lawful  for  such  court  to  direct  a  writ  of  summons  to  be 
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The  generaJ  principles  recognized  in  its  application  are : —  OtnertU 

That  the  person  applying  that  others  may  be  required  to  inter-  principltt, 

plead,  be  already  defendant  in  an  action  at  the  suit  of  one  of 

them; 
That  such  action  be  strictly  such  as  formerly  came  under  the 

denominations  specified  in  1  fir  2  Will.  4,  c.  58,  s.  1  (Later. 

rence  ▼•  Mathewg^  6  DowL  149) ; 
That  the  claims  of  both  claimants  be  in  respect  of  the  Tery  same 

matter  (SUmey  t.  Sidney,  14  M.  fir  W.  800) ; 
That  they  both  be  of  a  Ugal,  as  distinguished  from  a  merely 

eqmiiabte  character  (Roach  v.  Wright^  8  M.  fie  W.  155  ;  Froit 

▼.  Heywaod,  2  Dowl.  N.  S.  801) ;  but  see  Putney  ▼.  iCtii^  (5 

M.  &  W.  425);* 
That  the  party  applying  claim  no  interest  in  the  matter  in 

dispute  {Braddiek  v.  Smith,  9  Bing.  84;   Cotter  v.  Bank  rf 

England,  2  Dowl.  728 ;   Smith  t.   Wheeler,  8  Dowl.  431 ; 

Grant  v.  Fry,  4  DowL  135  ;  Slaney  ▼.  Sidney,  ubi  eupra)  ; 
That  the  applicant  be  not  under  a  special  obligation  towards 

either  claimant  in  respect  of  the  matter  in  dispute  (Crawthay 

T.  Thornton,  2  Myl.  fit  Cr.  1 ;  Farr  v.  Ward,  2  M.  fir  W.  844  ; 

James  Y.  Pritehar'd,  7  M.  fir  W.  216;  Turner  ▼.  Mayor,  ^c.  qjf 

Kendal,  13  M.  &  W.  171 ;  Lindsay  v.  Barron,  6  C.  B.  291 ; 

Norton  t.  Earl  of  Devon,  4  Exch.  497 ;    Oriental  Bank  v. 

Nicholson,  5  W.  R.  587,  Ch.) :  but  see  Meynell  v.  Angell  (11 

W.  R.  122,  Q.  B.),  cited  supra,  p.  273. 
That  the  applicant  be  not  colluding  with  either  party  (Belcher 

T.  SmUh,  9  Bing.  82 ;  Tucker  v.  Morru,  1  Cr.  fir  M.  73); 
That  the  applicant  be  in  possession  of  the  matter  in  dispute,  and 

thus  able  to  obey  such  order  as  may  be  made  thereabout  (J  lien 

▼.  GUby,  3  Dowl.  143  ;  Inland  v.  Bushell,  5  DowL  147) ; 
That  the  same  question  be  raisable  upon  the  interpleader  issue, 

as  was  in  dispute  between  the  original  parties  (Balrer  ▼.  Bank 

^Australasia,  L.  J.  26,  C.  P.  93). 

The  crown  cannot  be  made  to  interplead,  not  being  named 
in  the  statute  {Candy  v.  Maugham,  1  D.  &  L.  745). 

It  has  been  doubted  whether  a  foreigner  beyond  the  jurisdiction, 

sued  out,  by  such  person  or  persons  as  such  court  shall  think 
ought  to  be  plaintin  or  plaintiffs,  against  such  person  or  persons 
as  such  court  shall  think  ought  to  be  defendant  or  defendants 
therein,  in  the  form  set  forth  in  the  second  schedule  to  this  act 
annexed,  with  such  alterations  or  additions  as  such  court  may 
think  proper ;  and  thereupon  all  the  proceedings  shall  go  on  and 
be  brought  to  a  close  in  the  same  manner  as  is  now  practised  in 
proceedings  under  a  feigned  issue. 

SCHBDVLX  2. 

lo  the  Court  of  Queen's  Bench  ["  Common  Pleat,"  or  "  Exchequer,"  or 

fa  any  inferior  court,  a»  the  ease  may  be\. 
Middlesex  to  wit,  [or  such  other  county  a*  map  be  directed]. 
Whereas  A.  B.  affirms,  and  C.  D.  denies  [here  state  fully  the  fact  or  facts 

•fa  issuelt  and  the  Lord  Chancellor  [or  such  other  court,  &c.]  is  desirous  of 

iscertaining  the  truth  by  the  verdict  of  a  Jury,  and  both  parlies  pray  that 

the  same  may  be  inquired  of  by  the  country :  Now  let  a  Jury,  ftc. 

*  The  recommendation  of  the  Common  Law  Commissioners  (Third  Re- 
port, p  10),  that  in  case  of  interpleader  for  relief  of  sheriflk,  jurisdiction 
should  be  given  to  the  common  law  courts,  even  though  the  claim  or  claims 
be  all  equitable,  has  not  been  adopted  by  the  legislature,  in  consequence  of 
the  opposition  referred  to  In  the  note  to  p.  267,  ante. 
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can  b«  required  to  interplead  (PatcnU  ▼.  CampbaiU  12  M .  &  W. 
277) ;  but  consult  now  ipirit  of  C.  L.  P.  A.  1862,8. 19,  (p.  2^)miU. 

Upon  the  practice,  it  if  only  necessary  to  obsenre : — 

That  the  application  cannot  be  made  before  deolaratioii»  nor 
after  plea  actually  pleaded ; 

That  it  should  ordinarily  be  made  at  chambers ; 

That  if  two  actions  be  pending,  application  must  be  inade  in 
each  {Allen  v.  OUby,  3  Dowl.  14I> ; 

That  the  application  must  be  supported  by  affidavit  setting 
forth  the  (acts  that  bring  the  case  within  the  statute,  as  above 
stated  ( Webster  t.  Delafield,  7  C.  B.  187)  :  and  denying  col- 
lusion {per  Parke,  B.,  in  Bond^,  Woodhallt  4  Dowl.  351); 

That  if  the  claimant  does  not  appear  and  persist  in  bis  claim, 
an  order  barring  his  claim  will  be  made,  and  ordinarily 
without  cottB {Lambert  v.  Colter,  5  Dowl.  647 ;  Jomes  ▼.  Lewis, 
8  M.  &  W.  264;  Ortuebroek  ▼.  Pick/erd,  10  M.  &  W.  279) ; 

Tbtft  if  he  persists  in  his  claim,  and  the  case  be  fit  for  inter- 
pleader, he  will  be  made  defendant  in  lieu  of  the  original 
defendant;  or  an  issue  (8  &  9  Vict.  c.  109,  a.  19,  and 
Sched.  2,  iirfra)  will  be  ordered ;  or  the  claims  may  be 
disposed  of  in  a  summary  manner  under  the  provisions  of 
the  1  &  2  Will.  4,  c.  £8,  s.  1,  or  under  ss.  14  or  IS  of  this  act ; 

That  the  order  should  provide  for  the  interim  protection  of  the 
matter  in  dispute ; — and,  in  the  case  of  money,  by  requiring 
it  to  be  brought  into  court  (Alien  v.  Gilbjf,  8  DowL  148) ; 

That  the  costs  generally  as  between  the  claimants,  rest  entirely 
in  the  discretion  of  the  judge ;  and  are  disposed  of  after,  and 
ordinarily  in  accordance  with  the  event  {Melville  v.  Smark,  3 
M.  &  G.  57 ;  Cusel  v.  Pariente^  7  M.  &  G.  527). 

2.  Between  Execution  Creditors  and  Persons  claim- 
ing Goods  seized  in  Execution. — Interpleader  in  such  cases 
depends  upon  the  1  &  2  Will.  4,  c.  58,  s.  6 ;  1  8c  2  Vict.  c.  45, 
s.  2 ;  and  the  present  statute.  As  it  was  introduced  for  the  relief 
of  sheriffs,  and  of  other  officers  executing  process,  it  is  much 
favoured  by  the  legislature  in  its  enactments,  and  by  the  coints 
in  their  interpretation  of  them. 

The  principles  and  practice  above  noted  may  be  considered 
applicable  to  proceedings  in  interpleader  upon  the  application  of 
a  sheriff*  or  other  officer,  subject  to  the  following  differences. 

A  sheriff*  may  successfully  apply  for  an  interpleader  order, 
although  no  action  has  been  commenced  against  him,  provided 
that  a  bond  fide  legal  claim  has  been  actually  made  to  goods  law- 
fully seized  {Holton  v.  Ountrip,  3  M.  &  W.  145)  by  him  {Isaac  v. 
Spilsbury,  10  Bing.  3  ;  Green  v.  Broum^  3  Dowl.  337);  a  claim  by 
a  partner  {quA  partner)  is  not  within  the  acts  {Holmes  v.  Mentze, 
4  A.  &  £.  127) ;  nor  is  mere  notice  of  other  writs  {Salmon  v.  James, 
1  Dowl.  369  ;  Day  v.  fValdock,  lb,  523);  or  of  bankruptcy  {Beni* 
ley  V.  Hook,  2  Cr.  fir  M.  426). 

The  sheriff*  is  not  entitled  to  call  upon  a  claimant  to  interplead, 
where  the  sheriff*  has  committed  some  injury,  distinct  from  the 
mere  seizure  of  the  goods  (J7b//»er  v.  Laurie,  3  C.  B.  334 ;  but  see 
Winter  v.  Bartholemew,  1 1  Exch.  704 ;  and  Mercer  v.  Stanbery^ 
L.  J.  25,  Ex.  316) :  and  here  it  may  be  noticed  that  the  accep- 
tance by  the  execution  creditor  of  an  issue,  is  not  an  affirmance 
of  previous  torts  committed  by  the  sheriff  (  Woollen  v.  Wright,  10 
W.R,715,Ex.). 
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The  dierUr  need  not  by  his  affidsTit  deny  colhision  {Bond  t. 
JToMOatf,  4  DowL  351). 

The  aiMTiff  may  dSseotitle  himself  to  relief  by  coUvsion,  or  bv 
tEkkig  an  tndenmity  (per  Patteson,  J. ;  Ostkr  t.  Bowtr,  4  Dowl. 
SOS)  ;  or  by  being  interested  personally,  or  by  his  under-sheriff 
(  Otiier  T.  Bother,  ubi  supra)  i  or  where  he  has  himself  brought  the 
daim  about  {Cox  t.  BatmOt  2  D.  &  L.  718) ;  or  where  he  has  acted 
apoo  his  own  discretion  in  the  matter  of  the  dispute  {Crump  v. 
Bay,  4  C.  B.  760 ;  Tufton  w.Harding^  L.  J.  29,  Ch.  225  ;  bnt  see 
opon  these  latter  points,  Holt  t.  Frost,  3  H.  &  N.  821 );  or  where 
be  has  been  negligent  {BrwiketUmry  ▼.  Lamis,  3  DowL  180) ;  or 
where  the  application  is  unreasonably  delayed  {Mutton  ▼.  Youngs 
4  C.  B.  371 ;  Tmfton  ▼.  Harding ^  ubi  supra ;  and  see  Bagshaw  v. 
Panuwortk^  36  L.  T.  890,  Ex.,  where  an  interpleader  nile  was 
reiused  to  a  sheriff  who  had  seized  crops  supposed  to  be  growing, 
but  not  above  the  ground). 

The  execution  creditor  is  entitled  to  be  the  defendant  upon  the 
lingned  issae.  Set  ShingUr  v.  Holt,  L.  J.  SO,  Ex.  322,  where  a 
married  woman  was  the  claimant,  and  a  yerdict  that  the  goods 
were  hers  as  against  the  execution  creditor,  was  supported. 
Proceedings  against  the  sheriff  will  be  stayed  pending  the  issue. 
If  the  execution  creditor  does  not  appear  upon  the  sheriff's 
application  to  interplead,  the  sheriff  will  be  ordered  to  withdraw, 
or  to  pay  over  the  proceeds  of  the  goods  if  sold ;  and  he  will  be 
protected  against  any  claim  of  the  execution  creditor  in  respect 
^eno(  {Eveleigh  ▼.  Salisbury,  8  Bing.  N.  C.  298) ;  but  the  execu- 
tion creditor  will  not,  according  to  the  better  opinion,  be  liable  to 
costs,  in  ordinary  cases.  Where  the  claimant  fails  to  appear,  his 
claim  to  the  goods,  and  against  the  sheriff,  will  be  barred ;  but 
any  remedy  Uiat  he  may  have  against  the  execution  creditor,  will 
be  left  open  {Ford  v.  Dilly,  5  B.  &  Ad.  885,  and  cases  there 
cited) ;  and  he  will  not  be  liable  to  costs. 

The  costs  are  in  the  discretion  of  the  judge,  and  are  ordinarily 
disposed  of  after  the  claim  has  been  abandoned,  or  otherwise 
finally  determined ;  and  generally  follow  the  event  {Stdky  v.  Bsd^ 
welly  10  A.  &  E.  145).  If  the  sheriff  does  not  successfully  support 
bis  application,  it  may,  and  often  will  be  dismissed  with  costs 
[Andermm  v.  Calloway,  1  C.  8e  M.  182  ;  J2e  Sher^  rf  Oafordshire, 
6  Dowl.  136).  He  will  rarely  be  allowed  any  costs,  because  the 
relief  sought  is  purely  beneficial  to  himself  (CStuc  v.  Feun,  7  Dowl. 
50;  Jomes  v.  Lewis,  8  M.  &  W.  264> 

The  right  of  the  sheriff  to  poundage  fees,  and  expenses  of  exe- 
cution, is  dependent  upon  the  validity  of  the  seizure ;  and  there- 
Cure  abides  the  event  of  the  claim  {Clark  v.  Chstwode,  4  Dowl. 
635) ;  but  he  may  entitle  himself  to  possession  money  for  pos- 
session after  the  order,  either  by  consent,  or  by  order  of  the  judge 
{Dabbs  V.  Humphries,  1  Bing.  N.  C.  412  ;  Bland  v.  Delano,  6  Dowl. 
293);  and  where  the  parties  come,  after  any  issue  has  been 
directed,  to  an  arrangement,  he  is  entitled  to  possession  money 
from  the  date  of  the  order  {Scales  v.  Sargeson,  4  Dowl.  231) ;  and 
if  the  execution  creditor  recovers  any  portion  of  his  debt,  the 
theriff  may  be  entitled  to  his  charges  pro  tanto. 

These  interpleader  sections  do  not  apply  to  interpleader  in 
Chancery,  or  in  the  county  courts. 
As  to  interpleader  in  Chancery  by  sherifis,  see  Tti^Um  v.  Harding, 

As  to  interpleader  in  the  county  courts,  see  9  &  10  Vict  c  95, 
s.  118 ;  19  &  20  Vict.  c.  108,  s.  72,  and  C.  C.  Rules  130—133. 
It  may  not  be  amiss  to  add  here,  although  it  does  not  strictly 
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come  within  the  preient  subject,  the  important  provision  contained 
in  "The  Bankruptcy  Act,  1861,"  a.  74,  relating  to  sales  by 
sheriffs  under  judgments,  where  the  amount  elaimea  in  the  actioii 
exceeds  60L,  which  is  as  follows :— **  Wherever  the  goods  and 
chatteb  of  a  debtor  are  sold  under  an  execution  upon  any  judg- 
ment recovered  in  any  action  or  suit  brought  for  the  recovenr  of 
a  debt,  money  demand,  or  damages  against  any  debtor,  exceeding 
fifty  pounds,  such  goods  and  chattels  shall  in  all  cases,  unless 
the  court  shall  otherwise  direct,  be  sold  by  the  sherilf  by  public 
auction,  and  not  by  bill  of  sale  or  private  contract,  and  such  sale 
shall  be  publicly  advertised  by  the  sheriff  on  and  during  thtee 
days  next  preceding  the  day  of  sale. 

It  has  been  held  that  the  sheriff  is  not  entitled  to  deduct  from 
the  proceeds  of  the  sale  his  expenses  of  advertising  under  this 
enactment  {Braithwaite  v.  Marrwil^  11  W.  R.  93,  Ex.). 

Court  or  13.  When  goods  or  chattels  have  been  seized  in 

d"St  wSeof  execution  by  a  sheriff  or  other  officer  under  process  of 
godsMized  the  above-mentioned  courts,  and  some  third  person 
claims  to  be  entitled  under  a  bill  of  sale  or  otherwise 
to  such  goods  or  chattels,  by  way  of  security  for  a 
debt,  the  court  or  a  judge  may  order  a  sale  of  the 
whole  or  part  thereof^  upon  such  terms  as  to  pay- 
ment of  the  whole  or  part  of  the  secured  debt  or 
otherwise  as  they  or  he  shall  think  fit,  and  may  direct 
the  application  of  the  proceeds  of  such  sale  in  such 
manner  and  upon  such  terms  as  to  such  court  or  judge 
may  seem  just. 

This  section  confers  new  and  valuable  powers.  Hitherto,  if 
the  claimant  established  a  title  to  goods,  of  however  great  value, 
by  way  of  securi^  for  however  small  a  sum,  the  execution  was 
defeated  absolutely ;  as  the  court  had  no  power  to  provide  for 
the  realization  of  the  security,  and  the  disposal  of  the  surplus;  or 
for  the  payment  of  the  debt,  and  discharge  of  the  security  by  the 
execution  creditor.  This  defect  is  now  mended ;  and  a  convenient 
and  much  used  scheme  for  defeating  creditors  is  interrupted. 

It  would  seem  that  this  section  is,  strictly  speaking,  applicable 
whether  the  debt  be  solvendum  in  praseniit  or  infuturo;  and  hard- 
ship might  thus,  in  many  cases,  be  wrought  upon  both  crediton 
and  debtors,  if  the  exercise  of  the  power  vested  in  the  judges  did 
not,  as  it  does,  rest  in  their  discretion.*  The  common  law  com- 
missioners recommended  (Third  Report,  p.  11),  that  **  the  judge 
ought  to  have  power  in  all  cases  where  the  right  of  the  claimant 
is  only  by  way  of  security  for  a  debt,  to  direct  a  sale,  and  the 
application  of  the  proceeds,  in  case  of  a  surplus,  to  satisfy  the 
execution  upon  such  terms,  as  to  payment  of  the  secured  debt  or 
not,  and  otherwise,  as  the  judge  may  think  fiL" 

Power  to  14,  XJpon  the  hearins^  of  any  rule  or  order  calling 

court  or  '^  -ii  i 

judge  to  de-  upon  persous  to  appear  and  state  the  nature  and  par- 
mariiy  S"  ticulars  of  their  claims,  it  shall  be  lawful  for  the  court 
certain  caiet.  or  judge  wherever,  from  the  smallness  of  the  amount 

*  The  word  "  may "  is  often  used  in  a  conditionally  ImperatlTe  sense 
(Crak*  T.  Poweltt  8  E.  &  B.  SIO) ;  but  tlie  context  above  points  to  an  abse> 
lately  ftee  discration  [Ritchie  v.  Fan  Geldtr,  9  £zch.  76S). 
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in  dispute  or  of  the  value  of  the  goods  seized,  it  shall 
appear  to  them  or  him  desirable  and  right  so  to  do,  at 
the  request  of  either  party,  to  dispose  of  the  merits  of 
the  respective  claims  of  such  parties,  and  to  determine 
^  same  in  a  summary  manner,  upon  such  terms  as 
they  or  he  shall  think  fit  to  impose,  and  to  make  such 
other  rales  and  orders  therein  as  to  costs  and  all  other 
matters  as  may  be  just. 

Hitherto,  Ae  consent  of  both  parties  was  necessary  to  give  such 
a  jurisdiction  to  the  court,  or  to  a  jud^e  ( 1  &  2  Will.  4,  c.  68,  s.  1, 
p.  273,  amU  :  CwrlewU  V.  Pocock,  6  Dowl.  381 ;  Harrison  v.  Wright, 
13  M .  &  W  816) :  now  the  court  or  judge  may,  in  the  exercise  of 
its  or  his  discretion,  upon  the  ground  of  the  sniallness  of  the 
anoiint  in  dispute,  or  of  the  value  of  the  goods  seized,  assume 
jorisdictioD  at  the  request  of  either  party ;  and  neither  the  exer- 
cise of  this  discretion  by  a  judge,  nor  the  correctness  of  his  de- 
cision, can  be  reviewed  (s.  17,  post). 

15.  In  all  cases  of  interpleader  proceedings  where  Special  ease 
the  question  is  one  of  law,  and  the  facts  are  not  in  dis-  SIted%here 
pute,  the  judge  shall  be  at  liberty,  at  his  discretion,  to  fsctt  undis- 
decide  the  question  without  directing  an  action  or  issue,  ^^**  * 
and,  if  he  shall  think  it  desirable,  to  order  that  a  spe- 
cial case  be  stated  for  the  opinion  of  the  court. 

This  section  is  also  novel,  and  seems  even  more  arbitrary  than 
s.  14,  amie.  It  would  indeed  have  been  well  to  prevent  a  waste 
of  costs,  in  taking  down  an  issue  to  trial  when  a  question  of  law 
is  alone  in  dispute ;  and  there  can  be  no  objection  in  such  case, 
to  allow  a  judge  at  bis  own  discretion,  to  decide  such  question  in 
8  summary  manner,  in  the  first  instance,  without  any  consent  of 
either  party ;  but  it  is  certainly  entnistinff  much  to  a  single  judge 
to  make  the  grant  of  an  appeal  from  his  decision  at  chambers, 
depend  entirely  ( s.  17,  post )  upon  his  thinkinjg  it  desirable  /  Once 
s  jodge  has  thought  an  appeal  from  his  decision  a  desirable  thing, 
every  facility  is  thenceforth  afibrded  by  s.  16.  pott,  for  further 
litigation ;  and  this  will  probably  lead  to  conditions  being  often 
imposed  by  a  judge,  as  heretofore  at  Nisi  Prius,  upon  reserving  a 
pomt  (C.  L.  P.  A.  1864,  s.  34,  ante,  p.  221 ),  to  prevent  error  being 
Drought,  before  the  first  step  towards  it  can  be  made  to  appear  to 
him  to  be  desirable, 

16.  The  proceedings  upon  such  case  shall,  as  nearly  Proceedings 
as  may  be,  be  the  same  as  upon  a  special  case  stated  JiJiS^c^oart 
under  "  The  Conwnon  Law  Procedure  Act,  1852  ;"•  and  beiow  and  in 
error  may  be  brought  upon  a  judgment  upon  such  case;  ^"^^' 

and  the  provisions  of  "The  Common  Law  Procedure 
Act,  1854,*'f  as  to  bringing  error  upon  a  special  case, 
shall  apply  to  the  proceedings  in  error  upon  a  special 
case  under  this  act. 

17.  The  judgment  in  any  such  action  or  issue  as  may  judgment 
be  directed  by  the  court  or  judge  in  any  interpleader  5lj,*n^'*jj2°' 

-  linsl. 

*  Sect.  4S— 48  (pp.  45,  4«),  onU.  t  Sec.  32  (p.  S19),  ants. 
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proceedings,  and  the  decision  of  the  court  or  judge  in 
a  summary  manner,  shall  be  final  and  conclusive  against 
the  parties  and  all  persons  claiming  bj,  from  or  under 
them. 

Thii  section  if  tmken  literally  from  1  &  2  WilL  4,  c  5%,b,% 
p.  274,  ante. 

At  to  the  finality  of  a  summary  decision,  when  made  by  con- 
sent of  both  parties,  see  Shortridge  ▼.  Young  (12  M.  dc  W.  5). 

18.  All  rules,  orders,  matters,  and  decisions  to  be 
nuMle  and  done  in  interpleader  proceedings  under  this 
act  (excepting  only  anj  affidavits)  may,  together  with 
the  declaration  in  the  cause,  if  any,  be  entered  of  re- 
cord, with  a  note  in  the  mai^in  expressing  the  true 
date  of  such  entry,  to  the  end  that  the  same  may  be 
evidence  in  future  times,  if  required,  and  to  secure  aod 
enforce  the  payment  of  costs  directed  by  any  such  rule 
or  order ;  and  every  such  rule  or  order  so  entered  shail 
have  the  force  and  effect  of  a  judgment  in  the  superior 
courts  of  common  law. 

This  section  repeats  the  earlier  portion  of  1  ft  2  WilL  4,  c.  J8, 
s.  7,  p.  275,  ante ;  and  omits  so  much  as  excepted  a  rule  or  order 
in  interpleader  from  becoming,  by  registration,  a  charge  upon 
land.  The  registration  of  a  writ  of  execution  upon  a  judgment, 
being  now  (23  &  24  Vict,  c  88,  s.  1 )  requisite  to  constitute  a 
charge  upon  land:  the  omission  of  that  exception  leaves  the 
effect  of  1  &  2  Will.  4,  c.  68,  s.  7,  and  of  the  present  section, 
exactly  the  same  as  against  bondJUie  purchasers  and  mortgagees, 
whether  with  or  without  notice. 

It  also  omits  the  prorisions  of  the  earlier  enactment  as  to  writs 
of  execution ;  and  the  result  of  this  omission  may  be,  that  when 
the  rule  or  order  is  based  exclusively  upon  the  provisions  of  this 
act,  the  execution  for  costs  may  issue  forthwith,  instead  of  being 
delayed  until  the  expiration  of  fifteen  days  after  notice  of  the 
taxation  and  amount 

This  section  does  not  supersede  proceedings  by  attachmeot;  or 
by  execution  under  1  &  2  Vict  c.  110,  s.  18*  ( CetH  v.  BwrtkU, 
9  M.  &  W.  840). 

Misjoinder  of  Plaintiffs. 

19.  The  joinder  of  too  manj  plaintiff  shall  not  be 

*  And  be  it  enacted,  that  all  decreet  and  orders  of  courts  of  equKjr,  and 
all  mlet  of  ooorts  of  common  law,  and  all  orders  of  the  lord  ohaaceUororef 
the  court  of  review  In  matters  of  bankruptcy,  and  all  orders  of  tbe  tod 
chancellor  In  matters  of  lunacy,  whereby  any  sum  of  money  or  *^J^^. 
charges  or  expenses,  shall  be  payable  to  any  person,  shall  have  the  effect  of 
Judgments  in  the  superior  courts  of  common  law,  and  the  persons  te  ^^^ 
any  such  moneys  or  costs,  charges  or  expenses  shall  be  payable,  tbsll  se 
deemed  jadgment  creditors  within  the  meaning  of  this  act,  wxA  all  P®*^ 
hereby  given  to  the  Judges  of  the  superior  courts  of  common  law  with  ^^?^ 
to  matters  depending  in  the  same  courts,  shall  and  may  be  exerdwd^r 
courts  of  equity  with  respect  to  matters  therein  depending,  and  by  the  jora 
chancellor  and  the  court  of  review  in  matters  of  bankruptcy,  and  by  the  lora 
chancellor  in  matters  of  Innacnr,  and  all  remedies  hereby  given  to  jiidf>'«i» 
creditors  are  in  like  manner  given  to  persons  to  whom  any  moneys  or  costs, 
charges  or  expenses,  are  by  such  orders  or  rules  respectively  diiected  to  m 
paid. 
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fatal,*  but  eyery  action  may  be  brought  in  the  name  of  au  persons 
all  the  persons  in  whom  the  legal  right  may  be  sup-  JJISSliw** 
posed  to  exist ;  and  judgment  may  be  giyen  in  fay  our  entitled. 
of  the  plaintifis  by  whom  the  action  is  brought,  or  of 
one  or  more  of  them,  or,  in  case  of  any  question  of 
misjoinder  being  raised,  ^en  in  fayour  of  such  one  or 
more  of  them  as  shall  be  adjudged  by  the  court  to  be 
entitled  to  recoyer :  proyided  always,  that  the  defend- 
ant, though  unsuccessful,  shall  be  entitled  to  his  costs 
occasioned  by  joining  any  person  or  persons  in  whose 
fiiyour  judgment  is  not  giyen,  unless  otherwise  ordered 
by  the  court  or  a  judge. 

See  Introduction. 

This  is  a  very  valuable  enactment,  see  C.  L.  P.  A.  1852,  s.  84,  n. 
(p.  84,  €i  mq^  amte).  It  adopts  a  principle  previously  recognized 
in  ejectment  (see  form  of  writ  given  in  C  L.  P.  A.  1862,scbed.  A., 
Ko.  18,  p.  179,  omit).  The  proviso  as  to  extra  costs  needlessiy 
occasioned  to  an  unsuccessful  defendant,  and  the  provisions  of 
ai.  20,  21,  postf  prevent  any  hardship. 

20.  Upon  the  trial  of  such  cause  a  defendant  who  Defendant 
has  therein  pleaded  a  set-off  may  obtain  the  benefit  of  S  of  w^ST 
his  set-off  by  preying  either  that  all  the  parties  named  *^5y**{l,J*^® 
as  plaintiffs  are  indebted  to  him,  notwithstanding  that  Iropetij 
one  or  more  of  such  plaintiffs  was  or  were  improperly  Joined* 
joined,  or  on  preying  that  the  plaintiff  or  plaintiffs  who 
establish  their  right  to  miuntain  the  cause  is  or  are 
indebted  to  him. 

In  the  former  case,  a  defendant  will  obtain,  against  persons 
who  are  jointly  indebted  to  him,  the  benefit  of  set-off,  in  actions 
wherein  he  could  not  have  soch  benefit,  but  for  the  plaintiff, 
really  interested  in  the  action,  having  misjoined  co-plaintiffs,  and 
thus  lost,  as  against  the  defendant,  Uie  opportunity  of  enforcing 
bis  several  daiuk 

In  the  latter  case  the  old  rifrht  of  set-off  is  protected  against 
toy  misapplication  of  the  previous  section. 

21.  No  other  action  shall  be  brought  against  the  Nootberao- 
defendant  by  any  person  so  joined  as  plaintiff  in  respect  JuhnTo'ST* 
of  the  same  cause  of  action.  brought. 

A  previous  judgment  recovered  in  one  of  the  superior  courts 
by  the  same  plaintiff  against  the  same  defendant,  upon  the  same 
etnse  of  action,  has  always  been  a  good  plea  in  bar  (Florence  v. 
Jennhgty  1  C.  B^  N.  S.  684);  and  see  as  to  the  effect  of  a  judg. 
■em  recovered  in  the  consular  court  at  Constantinople,  and 
latiafied,  Barber  v.  Lamb  ( L.  J.  29,  C.  P.  2M).  The  pendency  of 
*Qcb  an  action  in  one  of  our  Superior  Courts,  furnished  material 
for  a  good  plea  in  abatement  in  the  second  (ifar/ey  v.  Greenweod, 
f  B.  &  A.  101 ) ;  but  see  as  to  pendency  of  an  action  in  a  foreign 

*  UatoM  to^  misjoinder  be  ineontltteiit  with  the  cause  of  aetion  at 
«U«g«|  (BeUiti§kam  v.  Clark*,  9  W.  E.  «67,  Q.  B.). 
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court,  C0X  T.  Mitchell  (7  C.  B.*  N.  S.  65 ;  L.  J.  29,  C.  P.  83). 
The  present  enactment  U  directed  against  a  claim  being  first 
shaped  as  joint,  and  then  as  several,  and  so  tried  on  against  a 
defendant  either  concurrently  or  consecutively;  wfaich  course 
might,  since  the  improvement  introduced  by  s.  19,  ante,  be  tanta* 
mount  to  a  new  triid  at  the  discretion  of  a  wonted  plaintiC 

Replevin. 

iB^oTi  ^  ^^*  '^®  provisions  of  an  act  passed  in  the  setfsion 
c.  108,  M  to  of  parliament  held  in  the  nineteenth  and  twentieth 
tended^o^au  7®*"^  ^^  ^^®  reign  of  her  present  majesty,  chapter  one 
cues  of  re.  hundred  and  eight,  which  relate  to  replevin,  shall  be 
pievin.  deemed  and  taken  to  apply  to  all  cases  of  replevin,  in 

like  manner  as  to  the  cases  of  replevin  of  goods  dis- 
trained for  rent  or  damage  feasant. 

This  is  intended  to  remove  certain  doubts  referred  to  In  the 
Common  Law  Commissioners'  Third  Report,  p.  7. 
>»  *  20  ^M,       The  provisions  of  the  19  &  20  Vict.  c.  108,  which  arc  Uius 
c.  108.  explained,  are  as  follows: — 

See.  63.  Sec.  63.  The  powers  and  responsibilities  of  the  sheriff  with 

RtgUtrar  respect  to  replevin  bonds  and  replevins  shall  henceforth  cease; 
*o  grant  ana  the  registrar  of  the  county  court  of  the  district  in  which  any 

rtpinim^         distress  subject  to  replevin  shall  be  taken  shall  be  empowered, 
subject  to  the  regulations  hereinafter  contained,  to  approve  of 
Warrant  to     replevin  bonds,  and  to  grant  replevins,  and  to  issue  all  necessary 
replevy.  process  in  relation  thereto,  and  such  process  shall  be  executed 

Form  98.      by  the  high  bailiff. 

Sec.  64.  ^^*  ^^  ^uch  registrar  shall,  at  the  instance  of  the  party 

Replevins  to   ^hose  goods  shall  have  been  distrained,  cause  the  same  to  be 
be  granted       replevied  to  such  party,  on  his  giving  one  or  other  of  such  secu- 
on  lecurities   rities  as  are  mentioned  in  the  next  two  succeeding  sections. 
^  ^^"*  Sec.  65.  An  action  of  replevin  may  be  commenced  in  any 

See.  65.  superior  court  in  the  form  applicable  to  personal  actions  therein, 
m^*bef°'  and  such  court  shall  have  power  to  hear  and  determine  the  same ; 
commenced  ^^^  ^^  ^^  replevisor  shall  wish  to  commence  proceedings  in  any 
in  superior  superior  court,  he  shall,  at  the  time  of  replevying,  give  security, 
courts.  to  be  approved  of  by  the  registrar,  for  such  an  amount  as  sodi 

Conditions  of  registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damage 
security  to  be  iq  respect  of  which  the  distress  shall  have  been  made,  and  the 
cases.    '"^    probable  costs  of  the  cause  in  a  superior  court,  conditioned  to 
commence  an  action  of  replevin  against  the  distrainor  in  such 
.   superior  court  as  shall  be  named  in  the  security,  within  one  week 
from  the  date  thereof,  and  to  prosecute  such  action  with  effect 
and  without  delay,  and  unless  judgment  thereon  be  obtained  by 
default,  to  prove  before  such  superior  court  that  he  had  good 
ground  for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  or  to  some  toll,  market,  fair,  or  fran- 
chise, was  in  question,  or  that  such  rent  or  damage  exceeded 
twenty  pounds,  and  to  make  return  of  the  goods,  if  a  retain 
thereof  shall  be  adjudged. 
Sec.  66.  Sec.  66.  If  the  replevisor  shall  wish  to  commence  proceedings 

Conditions  of  in  a  county  court,  be  shall  at  the  time  of  replevjring  give  security 
sMiirity  to  to  be  approved  of  by  the  registrar,  for  sucb  an  amount  as  such 
when^ro^         registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damaije 

E levin  in  respect  of  which  the  distress  shall  have  been  made,  and  the 

roughtin      probable  costs  of  the  cause  in  the  county  court,  conditioDed  to 
county  court,  ^  ' 
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commence  an  action  of  replevin  against  the  distrainor  in  the 
eonntj  court  of  the  district  in  which  the  distress  shall  have  been 
taken,  within  one  month  from  the  date  of  the  securitTf  and  to 
prosecute  such  action  with  effect  and  without  delay,  and  to  make 
reuim  of  the  goods,  if  a  return  thereof  shall  be  adjudged. 

Sec  67.  Any  action  of  replevin  brought  in  a  county  court  shall       See.  67. 
be  removed  into  any  superior  court  by  writ  of  certiorari^  if  the  Eeptovint 
defendant  shall  apply  to  such  superior  court  or  to  a  judge  thereof  sl^^if  >t  in- 
fSor  such  writ,  and  shall  give  security,  to  be  approved  of  by  the  JJJJJ^f'^ii*' 
master  of  such  superior  court,  for  such  amount,  not  exceeding  removed  into 
one  hundred  and  fifty  pounds,  as  such  master  shall  think  fit,  con-  luperior 
ditioned  to  defend  such  action  with  effect,  and,  unless  the  reple-  ^^^^  ^y 
▼iaor  shall  discontinue  or  shall  not  prosecute  such  action,  or  certain 
become  nonsuit  therein,  to  prove  before  such  superior  court  that  cases. 
the  defendant  had  good  ground  for  believing,  either  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair,  or  franchise,  was  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall  have  been  taken 
exceeded  twenty  pounds ;  and  every  such  superior  court  shall 
have  power  to  determine  the  same  action. 

Sec  71.  Where  by  this  act,  or  any  acts  relating  to  the  county       Sec.  H. 
courts,  a  party  is  required  to  give  security,  he  may  in  lieu  thereof  Where  lecu- 
deposit  with  the  registrar,  if  the  security  is  required  to  be  given  qii^'^'to  be 
in  a  county  court,  or  with  a  master  of  the  superior  court  if  the  given,  a  de- 
security  is  required  to  be  g^iven  in  such  coivt,  a  sum  equal  in  posit  of 
amount  to  the  sum  for  which  he  would  be  required  to  give  secu-  J'*^"®^"'?^ 
nty,  together  with  a  memorandum,  to  be  approved  of  by  such  ^^^  thereof, 
registrar  or  master,  and  to  be  signed  by  such  party,  his  attorney 
or  agent,  setting  forth  the  conditions  on  which  such  money  is 
deposited,  and  the  registrar  or  master  shall  give  to  the  party 
paying  a  vmtten  acknowledgment  of  such  payment;  and  the 
judge  of  the  county  court,  when  the  money  shsll  have  been  de- 
posited in  such  court,  or  a  judge  of  the  superior  court  when  the 
money  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  such  bond 
as  in  the  last  preceding  section  is  mentioned,  order  such  sum  so 
deposited  to  be  paid  out  to  such  party  or  parties  as  to  him  shall 
seem  just. 

The  provisions  of  the  C.  L.  P.  A.  1852,  s.  41  (p.  43),  ante,  as 
to  not  joining  any  other  cause  of  action  with  replevin,  con- 
tinues in  force. 

23.  The  plaintiff  in  replevin  may  in  answer  to  an  jPayment 
avowry  pay  money  into  court  in  satisfaction,  in  like  rejaeTiju'  ^ 
manner  and  subject  to  the  same  proceedings  as  to  costs 
and  otherwise  as  upon  a  payment  into  court  by  a  de- 
fendant in  other  actions. 

The  following  extract  from  the  Third  Report  of  the  Common 
Law  Commissioners,  p.  7,  very  clearly  explains  the  bearing  of 
this,  and  the  following  section :— **  Besides  this,  there  is  an 
alteration  in  the  procedure  of  replevin  which  would  be  especially 
beneficial  in  the  case  of  distress  for  damage  feasant.  At  present 
a  tender,  after  impounding,  of  the  rent  or  damage,  is  too  late 
(SingleUm  v.  Williamson,  10  W.  R.  301,  Ex.) ;  and  it  is  said  that 
the  distrainee's  only  course  is  to  replevy,  to  let  the  jury  find  the 
rent  or  damage,  and  then  to  pay  it  This  is  obviously  most 
objectionable,  as  it  involves  the  expense  of  trial  at  the  cost  of 
the  distrainee,  if  the  distrainor  is  obstinate  or  malidous,  to  aacer- 
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Effect  of  •uch 
payment. 


tain  a  lum,  the  amount  of  which  may  not  be  doubtful,  or  which 
and  much  more  the  diftrainee  would  pay  rather  than  be  at  the 
ezpenae  of  a  trial.  The  remedy  for  this  ia  to  permit  a  plaintifi^ 
in  answer  to  an  avowry,  to  pay  money  into  court  in  satia&ction 
of  the  matter  aTowed  for,  and  we  recommend  that  this  should  be 
allowed.  It  would  be  necessary  to  alter  die  bonds  of  ea^  pvty 
accordingly.  If  the  distrainee  paid  in  enough,  and  the  action 
went  on,  then  his  case  should  be  like  that  of  a  defendant  now  ia 
ordinarr  actions,  and  the  case  of  the  defendant  like  diat  of  the 
plaintiff  in  such  an  action,  with  similar  results,  mutada  mutandis, 
if  too  little  was  paid  in." 

See  as  to  payment  into  court  generally,  C.  L.  P.  A.  1852,  ss. 
70 — 78|  and  notes  (p.  64,  et  9€q.),  ante. 

24.  Sucb  payment  into  court  in  replevin  shall  not, 
nor  shall  the  acceptance  thereof  bj  the  defendant  in 
satisfaction,  work  a  forfeiture  of  the  replevin  bond. 

See  note  to  prerious  section. 

It  mi^ht  possibly  have  been  argued  that  but  for  this  section, 
the  partial  success  obtained  by  the  defendant,  in  consequence  of 
the  plaintiff's  paying  into  court  even  a  small  portion  of  the  sum 
distrained  for,  would  have  entitled  the  defendant,  according  to 
the  strict  letter  of  the  bond,  to  recover  upon  it;  md  quar*. 

See  as  to  the  condition  of  replevin  hoods,  19  &  20  Vict.  c.  108» 
ss.  65,  <^,  in  note  to  s.  22  (p.  284),  aalc 


Payment 
into  court  in 
action  on 
money 
bonds,  and 
for  detainer. 


Payment  into  Court  upon  Bonds  and  in  Detinue, 

25.  In  any  action  brought  upon  a  bond  which  has  a 
condition  or  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  with 
a  penalty,  and  in  any  action  for  detaining  the  goods  of 
the  plaintiff,  it  shall  be  lawfiil  for  the  defendant,  by 
leave  of  the  court  or  a  judge,  and  upon  such  terms  as 
they  or  he  shall  think  fit,  to  pay  into  court  a  sum  of 
money  to  answer  the  claim  of  the  plaintiff  in  respect 
of  such  bond  in  the  former  case,  and  in  the  latter  case 
to  the  value  of  the  goods  alleged  to  be  detained  ;  and 
such  payment  into  court  shall  be  made  and  pleaded  in 
like  manner,  and  according  to  the  provisions  of  "  The 
Common  Law  Procedure  Act,  1852;"  and  the  like 
proceedings  may  be  had  and  taken  thereupon  as  to 
costs  and  otherwise. 

Formerly  money  could  not  be  paid  into  court  in  detinue  (JUau 
V.  Dutm,  1  H.  &  N.  572). 

See  as  to  this  section,  the  C.  L.  P.  A.  1852,  ss.  70 — 78  (p.  64, 
et  seq.) ;  and  the  C.  L.  P.  A.  1854,  s.  78,  n.  (p.  248),  onto ;  hot 
it  must  be  observed  that  '*  the  leave  of  the  court  or  a  judge  "  is 
necessary  for  a  defendant  to  be  allowed  to  avail  himself  of  it. 


Real  Actions. 

Dower,  writ        26.  No  Writ  of  right  of  dower  or  writ  of  dower  unde 
%m!wld     ^hil  hahety  and  no  plaint  for  freebench  or  dower  in 
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tiie  nature  of  any  such  writ,  and  no  quare  impeditj  v^ort  imp*- 
fihall  be  brought  after  the  commencement  of  this  act  in  «•  i^  ac-  * 
any  court  whatsoerer ;  but  where  any  such  writ,  action,  i^o"**  »«">  •<> 
or  plaint  would  now  he,  either  m  a  superior  or  m  any  menced  by 
other  court,  an  action  may  be  commenced  by  writ  of  JJJJ^"'*""* 
sammana  issuing  out  of  iiie  Court  of  Common  Pleas 
in  the  same  manner  and  form  as  the  writ  of  summons 
in  an  ordinary  action ;  and  upon  such  writ  shall  be 
indorsed  a  notice  that  the  plaintiff  intends  to  declare 
in  dower,  or  for  freebench,  or  in  quare  itnpedity  as  the 
case  may  be. 

This  completely  remodeU  those  vestiges  of  the  old  real  aotions 
nhkh  surviTed  the  3  &  4  WilL  4,  c  27,  s.  36.  The  actioDS  of 
dower,  and  for  frttbenck  had  hecome  almost  obsolete  in  practice, 
in  consequence  of  dower  being  generally  barred  either  by  settle- 
ment or  conveyance ;  and  because  where  the  right  to  it  does  exist, 
equity  often  supplied  a  more  convenient  remedy  than  the  old 
oHSp'ao/  wriu  out  of  Chancery.  Qaiars  impedii  has  retained  much 
of  Its  ancient  importance ;  and  was,  notwithstanding  its  peculiar 
procedure,  not  unfrequently  used. 

Upon  th«  old  practice,  see  Blackstone's  Commentaries,  11th 
ed,  vol.  iii.,  c.  10,  and  App.  1.    See  pleadings  in  dower  under 
the  new  practice  in  Woodward  v.  Dodds  (10  W.  R.  870,  C.  ?.)• 
The  jurisdiction  is  still  confined  to  the  Common  Pleas. 
The  nature  of  the  claim  intended  to  be  made  in  the  declaration, 
is  to  be  indorsed  upon  the  writ ;  but,  in  all  other  respects,  the 
writ  will  be  in  the  common  form  of  an  unindorsed  writ ;  and  may 
be  proceeded  upon  in  like  manner  as  in  an  ordinary  action. 
The  indorsed  notice  may  be  as  follows : — **  Take  notice  that  the 
plaintiff  intends  to  declare  in  Dower  [or  *  for  Free- Bench,'  or  'in 
(harg  ImptdWy* 

Sembte,  the  absence  of  the  indorsement  upon  a  writ  issued  out 
of  the  Common  Pleas,  and  followed  by  a  declaration  for  a  cause 
of  real  action,  will  be  a  mere  irregularity ;  and,  if  no  prejudice  be 
csQsed  to  the  defendant,  will  only  entitle  him  to  have  the  writ 
tod  copy  amended  at  some  trifling  cost  to  the  plaintiff. 

It  would  seem  that  this  section  abolishes  all  jurisdiction  Local  Comrit. 
hitherto  exercised  by  local  courts ;  such  as  the  Court  qf  Cowwton 
Pkat  of  the  County  Palatine  of  Lancaster,  the  Court  qf  Pleas  of 
the  County  Palatine  of  Durham  and  Sadberge  (Com.  Dig.,  Fran- 
chises (D.)),  the  Court  of  Hustings*  in  London  (Com.  Dig.,  Courts 
(0. 1 ) ),  and  others  (Com.  Dig.,  Courts  (P.) ) ;  in  such  real  actions 
as  sunrived  the  3  &  4  Will.  4,  c.  27,  s.  36 ;  but  it  does  not  abolish 
qnan  imtpedit  when  brought  by  the  Crown  in  the  Queen*s  Bench. 

27.  The  service  of  the  writ,  appearance  of  the  de-  "^rf*.  "jd  an 
fendant,  proceedings  in  default  of  appearance,  plead-  thereup<m^o 
iQgs,  judgment,  execution,  and  all  other  proceedings  JJ^JJ™*"^ 

- actions. 

*  The  jnrUdiction  of  tbb  court  m  to  '*  Pleat  of  Land  **  it  abolished  by  the 
•bore  lectien ;  Its  Jurisdiction  as  to  '*  Commoo  Pleas  "  has  long  been  obsolete 
except  in  Replevin,  over  which  it  retains,  within  the  City  of  London, 
cielosiye  Jniisdiction,  notwithstanding  the  19  ft  20  Viet.  o.  108,  s.  63 
(P-  272),  tmpro;  see  also  15  *  16  Vict.  c.  Ixxvii.  s.  87.  See  Ken's  Edition 
•f  filsckiton0*t  CoDameotailes,  vol.  iiL  Appendix. 
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and  costs  upon  such  writ,  shall  be  subject  to  the  same 
rules  and  practice,  as  nearly  as  may  be,  as  the  pro- 
ceedings in  an  ordinary  action  commenced  by  writ  of 
summons ;  and  the  provisions  of  "  The  Common  Law 
Procedure  Act,  1852,"  and  of  "The  Common  Law 
Procedure  Act^  1854,"  shall  apply  to  the  writ  and 
pleadings,  and  proceedings  thereupon. 

The  effect  of  this  section  is  to  assimilate,  in  all  respects,  the 
proceedings  in  real  and  personal  actions,  so  far  as  their  respecove 
objecU  permit ;  thus,  although  equitable  defences  would  seem,  by 
the  latter  portion  of  this  section,  to  be  pleadable  in  an  action  of 
dower  or  quare  impedit^  it  would  scarcely  seem  reasonable  that 
payment  of  money  into  court  should  be  allowed. 


Judge  may 
reftiM  to  in- 
terfere in 
proceedings 
to  attach 
debt«. 


Attachment  op  Debts. 

28.  In  proceedings  to  obtain  an  attachment  of  debts 
under  "The  Common  Law  Procedure  Act,  1854," 
the  judge  may,  in  his  discretion,  refuse  to  interfere, 
where,  from  the  smallness  of  the  amount  to  be 
recovered,  or  of  the  debt  sought  to  be  attached,  or 
otherwise,  the  remedy  sought  would  be  worthless  or 
vexatious. 

See  C.  L.  P.  A.  1854,  ss.  60—67,  ante. 

'*  An  amendment  has  been  suggested  by  our  experience  of  the 
working  of  the  Common  Law  Procedure  Act,  1854,  in  relation  to 
the  attachment  of  debts.  It  is,  that  the  judge  should  have  a  dis- 
cretion to  refuse  to  interfere  in  cases  where  the  costs  of  the  pro- 
ceedings will,  in  his  opinion,  bear  so  large  a  proportion  to  the 
amount  to  be  recovered  as  to  make  the  remedy  practically  worth- 
less or  vexatious. 

"  There  is  a  further  provision  which  it  is  desirable  to  add  to 
this  part  of  the  law.  It  occasionally  happens,  that  the  garnishee 
appears,  admits  the  debt,  is  willing  to  pay  it,  but  has  a  bonajide 
doubt  whether  the  execution  debtor  is  really  entitled  to  it,  and 
whether  some  other  person  is  not.  Now,  it  is  obvious,  that  gar- 
nishees ought  not  to  be  compelled  to  pay  without  being  protected 
against  that  other  person,  and  that  the  latter  ought  not  to  have 
his  rights  decided  on  without  an  opportunity  of  being  heard  on 
them.  To  prevent  these  inconveniences,  the  proper  remedy  is, 
that  the  garnishee,  on  being  served  with  the  order,  should  be  at 
liberty  to  take  out  a  summons,  in  the  nature  of  an  interpleader 
summons,  calling  on  any  person,  to  whom  he  suggests  the  debt  is 
really  due,  to  appear.  Proceedings  might  then  take  place,  as  on 
interpleader  summonses,  and  the  creditor,  or  person  called  on,  be 
barred  according  to  the  result 

**  Doubts  also  exist  as  to  whether  a  judge  can  exercise  a  discre- 
tionary power  in  cases  where  the  garnishee  appears  and  admits 
the  debt  in  point  of  law,  and  where  the  judgment  debtor  has,  in 
strictness,  a  legal  right  to  maintain  an  action  against  the  gar- 
nishee ;  but,  under  the  circumstances,  it  would,  in  the  opinion  of 
the  judge,  be  inequitable  for  him  to  do. so.  For  instance,  where 
the  garnishee  has  a  cross  claim  against  the  judgment  debtor  for 
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ao  amoont  exceeding  the  judgment  debtor's  claim,  but  which  is 
not  jet  dae.  In  such  case  it  may  well  be,  that  the  judgment 
debttM*  himself  would  not  think  of  enforcing  payment  of  the  debt 
doe  to  him  from  the  garnishee,  whilst  his  assignees  in  bankruptcy 
or  inaolvency  could  not  do  so.  To  meet  such  cases,  the  judge 
iboald  have  power  to  make  such  order  as  shall,  in  his  opinion, 
effect  complete  justice  between  all  the  parties." — {Third  Report 
rfCommem  Law  Cammitsionert,  1850,  p.  7.) 

29.  Wheneyer  in  proceedings  to  obtain  an  attach-  Prooeediogt 
ment  of  debts  nnder  the  act  above  mentioned  it  is  ^nonhas^ 
soggested  by  the  garnishee  that  the  debt  sought  to  be  j  i^^n  on  the 
attached  belongs  to  some  third  person  who  has  a  lien 

or  charge  upon  it,  the  judge  may  order  such  third 
person  to  appear  before  him,  and  state  the  nature  and 
particulars  of  his  claim  upon  such  debt. 

See  8.  2S,  and  note,  supra, 

30.  After  hearing  the  allegations  of  such  third  per-  Judge  maj 
son  under  such  order,  and  of  any  other  person  whom  Sfrd^peilon, 
by  the  same  or  any  subsequent  order  the  judge  may  &nd  make 
think  fit  to  call  before  him,  or  in  case  of  such  third  **'***"• 
person  not  appearing  before  him  upon  such  summons, 

the  judge  may  order  execution  to  issue  to  levy  the 
amount  due  irom  such  garnishee,  or  the  judgment 
creditor  to  proceed  against  the  garnishee,  according 
to  the  provisions  of  "  The  Common  Law  Procedure 
Act,  1854,"  and  he  may  bar  the  claim  of  such  third 
person,  or  make  such  other  order  as  he  shall  think  fit, 
upon  such  terms,  in  all  cases,  with  respect  to  the  lien 
or  charge  (if  any)  of  such  third  person,  and  to  costs> 
as  he  shall  think  just  and  reasonable. 

This  enactment  is  somewhat  analogous  to  the  proceedings  in 
interpleader  introduced,  s.  13  (p.  280),  ante. 

It  provides  for  a  summary  adjudication  by  the  judge  upon  the 
daims  of  a  third  person  to  liens  or  charges  upon  debts,  sought  to 
be  attached  by  an  execution  creditor ;  and  gives  a  power  of  barring 
puh  ciatmst  i*  e.  claims  to  such  liens  or  charges^  as  between  such 
third  person  and  the  garnishee ;  but  not  of  barring  a  debt  claimed 
by  such  third  person  against  the  execution  debtor. 

See  a.  28  and  note,  supra, 

31.  The  provisions  of  "  The  Common  Law  Proce-  Provirioneof 
dure  Act,  1854,*'  so  far  as  they  are  applicable,  shall  J' iM,*t JijJ!.' 
apply  to  any  order,  and  the  proceedings  thereon,  made  piy  *<>  order*, 
and  taken  in  pursuance  of  the  herein  next  before- 
mentioned  powers  under  this  act. 

See  C.  L.  P.  A.  1864,  ss.  46—49,  58—57, 60—67. 
This  section  is  applicable  only  to  proceedings  under  ss.  29,  30, 
siqfra, 

D«  O 
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Cotti  of  writ 
otimamdamM* 
And  injunc- 
tion may  be 
included  in 
writf. 


Makdamtjs  and  IirjuKcnoN. 

32.  In  all  cases  in  which  a  writ  of  mandamus  or  of 
injunction  is  issued  under  the  provisions  of  ''Tl» 
Common  Law  Procedure  Act,  1854,"*  such  writ  shall, 
unless  otherwise  ordered  by  the  court  or  a  judge,  in 
addition  to  the  matter  directed  to  be  inserted  therein, 
command  the  defendant  to  pay  to  the  plaintiff  the 
costs  of  preparing,  issuing  and  serving  such  writ ;  and 
payment  of  such  costs  may  be  enforced  in  the  same 
manner  as  costs  payable  under  a  rule  of  court  are  now 
by  law  enforceable. 

A  rule  of  court  is  enforceable  by  attachment ;  and,  in  the  case 
of  rules  for  pajrment  of  money,  by  execution  under  1  &  2  Vict 
c  110,  s.  18;  as  to  which  see  p.  282,  n.,ante;  Ch.  Pract  lltfa  ed. 
pt  vi. ;  and  R.  G.,  H.  T.  1853,  r.  168,  posL  Semble,  that  these 
writs  are  to  have  the  effect  of,  and  to  be  proceeded  upon  in  the 
same  manner  as,  rules  of  court. 


fb^i*  ^wH  ^^'  ^^^*^  ^^  injunction  against  a  corporation  may 
of  injunction  be  enforced  either  by  attachment  against  the  directors 
poraSoiu*'"  ^^  other  officers  thereof,  as  in  the  case  of  a  mmnda- 
mus,  or  by  writ  of  sequestration  against  their  pro- 
perty and  effects,  to  be  issued  in  such  form  and  tested 
and  returnable  in  like  manner  as  writs  of  executioD, 
and  to  be  proceeded  upon  and  executed  in  like  num- 
ner  as  writs  of  sequestration  issuing  out  c^  the  Coort 
of  Chancery. 

Attachment  being  a  merely  personal  remedy,  does  not  lie 
against  a  corporation  aggregate  {Mackenzie  ▼.  SUgo  Raihoaf  O^ 
pany,  9  C.  a  250). 

The  C.  L.  P.  A.  1854,  s.  73  (p.  247),  ante,  provided  that  obe- 
dience to  a  mandamus  awarded  in  an  action,  might  be  enforced 
by  attachment ;  this  had  been  the  practice  upon  prerogt^w  "f"- 
damutf  but  it  does  not  appear,  otherwise  than  from  the  suggestion 
contained  in  this  section,  that  a  mandamus  directed  to  a  corpo* 
ration  aggregate,  ever  could,  or  now  can  be  enforced  by  attach- 
ment against  **  the  directors  or  other  officers  thereof,**  although 
such  a  vicarious  punishment  has  been  indeed  provided  by  legis- 
lative wisdom  in  the  particular  case  of  disobedience  to  iqwic* 
tions  under  **The  Railway  and  Canal  Traffic  Act,  1854."  The 
words  "  as  in  the  case  of  a  mandamus  **  may,  however,  be  con- 
strued by  the  courts,  as  not  descriptive  of  something  pre-existingi 
but  as  operative ;  and  it  may  thence  be  held  that  writs  of  icyaoc- 
tion,  and  of  mandamust  "  against  a  corporation,  may  be  enforced 
either  by  attachment  against  the  directors  or  other  officen 
thereof,"  "  or  by  writ  of  sequestration  ag^nst  iheir  prcftattf  «■« 
effects.**  This  construction,  though  utterly  ungrammaticsl,  dm/ 
further  what  would  seem  to  be  the  intentions  of  the  legisUture; 
although  the  courts  will  more  probably  treat  the  words,  "  as  in  the 


*  C.  X.  P.  A,,  M.  72, 80,  ants. 
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cue  of  a  manSawHu,**  as  mere  mrplutage,  and  linit  the  operation 
of  the  aectioiit  in  ttrict  aecordance  with  ita  marginal  note. 

Again,  the  property  of  the  disobedient  corporation  is  protected ; 
while  that  of  its  directors  and  other  officers,  whether  personally 
recalcitrant  or  not,  is  subjected  to  the  new  writ  of  sequestration ; 
bat  as  this  writ  is  put  in  the  same  category  as  process  of  attach - 
loent,  it  Ibrtunately  cannot  issue  without  leave ;  and  the  courts 
will  no  doubt  exercise  vigilance  lest  the  persons  and  property  of 
imoffem&ig  officials  be  needlessly  victimized. 

It  is  only  right  to  add  that  this  curious  enactment  is  not  based 
upon  any  reeommendation  of  the  Common  Law  Commissioners. 

Rules  will  no  doubt  be  made  by  the  judges  (s.  37,  post) ;  and 
Ibnns  of  writs  be  provided  (s.  3$,  pott)  by  the  judges,  to  aid  the 
operation  of  this  section. 

As  to  the  proceedings  upon,  and  the  manner  of  executing, 
writs  of  sequestration  in  Chancery,  see  Dan.  Ch.  Pract.  3rd  ed. 
pp.  813 — 833. 

Costs. 

34.  When  the  plaintiff  in  any  action  for  an  alleged  ^^^^'^" 
wrong  *  in  any  of  the  superior  courts  recovers  by  the  action  for  in- 
verdict  of  a  jury  f  less  than  five  pounds,  he  shall  not  i"^'iJJ*i^„ 
be  entitled  to  recover  or  obtain  from  the  defendant  than  s/.,  if 
any  cos tB  whatever  in  respect  of  such  verdict,  whether  tialS!**'' 
given  upon  any  issue  or  issues  tried,  or  judgment 
passed  by  default,  in  case  the  judge  or  presiding  officer 
before  whom  such  verdict  is  obtained  shall  inune- 
diately  J  afterwards  certify  on  the  back  of  the  record, 
or  on  the  writ  of  trial  §  or  writ  of  mquiry,  that  the 
action  w^as  not  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages,  and  that  the  tres- 
pass or  grievance  in  respect  of  which  the  action  was- 
brought  was  not  wilful  and  malicious^  and  that  the 
action  was  not  fit  to  be  brought. 

This  section  extends  the  operation  of  8  &  4  Vict.  c.  24,  s.  2, 
from  40s.  to  51, ;  and  further  provides  that  the  certificate  of  the 
judge  or  other  presiding  officer  shall  state  "  that  the  action  was 
not  fit  to  be  brought ;  '*  but  this  unfitness  must  be  taken  con- 
JQoctively  with  the  other  conditions,  and  will  not  cUone  support  a 
certificate :  Qoodmg  v.  Britnall,  L.  J.  31,  C.  P.  5  ;  but  the  omis- 
sion from  the  certificate  of  the  words  ^*  wilful  and  '*  has  been 
held  not  to  vitiate  the  certificate  (Saunden  v.  Kirwan^  L.  J.  30, 
CP.  351). 

*  ActtODfl  of  detinue,  being  •x  contraeiUf  are  not  within  this  section 
{Dmkm  r.  Latmb,  L.  J.  SI,  C.  P.  17). 

i  Thmt  words  distinguiah  this  from  such  enactments  as  48  Geo.  3,  c.  46, 
t. )  [BfokM  ▼.  Bifibjf,  2  A.  fr  E.  21) ;  and  IS  8s  14  Vict.  c.6l,  s.  11  {Chambers 
T.  WiUs,  L.  J.  24,  Q.  B.  (Bafl  Court)  267). 

I  See  Chaplin  ▼.  Xevy,  L.  J.  2S,  Ex.  200;  see  also  Skipper  ▼.  Bodkin,  8 
v.  R.  568,  rrob.  Court :  but  the  time  mar  be  extended  by  the  implied  con- 
seat  of  the  defendant  (Heden  y.  Atlantic  Boffot  Mail  Steam  Navigation  Com- 
jM»y.  L.  J.  29,  a  B.  191). 

S  It  does  BOt  appear  how  this  seetion  can  apply  In  tliose  cases  in  whidk 
tloBe  writs  of  trial  are  issued,  i.  e.,  claims  for  liquidated  daoMges  ex  eon- 
tnetm, 
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See  as  to  costs  generally,  Chitty's  Statutes,  ycH.  2,  p.  9Zi,  ti 
sea. ;  Chit.  Prac.  11th  ed.,  part  1,  c.  29 ;  and  Gray  on  Costs. 

TbU  section  has  been  held  applicable  in  actions  commenced 
prior  to  the  passing  of  this  act,  upon  the  ground  of  distinctioo 
between  righU^  and  the  incidents  of  the  procedure  to  enforce  them 
(Wright  V.  HaU,  6  H.  &  N.  227 ;  L.  J.  30,  Ex.  40).  See  cases 
as  to  retroactive  effect  of  statutes,  collected  in  note  to  s.  2  (p. 
269),  anU, 

It  may  be  well  to  add  here,  that  a  jury  at  the  trial  of  a  cause 
have  no  right,  in  estimating  damages,  to  take  into  their  consi- 
deration what  amount  will  carry  costs,  and  if  it  appears  that  they 
were  thereby  influenced  in  their  finding,  it  is  ground  for  granting 
a  new  trial  {PooU  v.  WhUcombe,  10  W.  R.  782,  C.  P.). 

*'  With  respect  to  the  subject  of  costs,  it  appears  to  us  that 
the  two  objects  to  be  attained  are,  that  the  right  to  costs  should 
be  clearly  defined,  and  that  the  amount  to  be  awarded  should  be 
uniform  in  all  the  courts. 

*'  The  statutes  which  give  to  the  parties  a  right  to  costs  are  in 
a  very  confused  and  unsatisfactory  state.  Not  only  have  the 
separate  enactments  of  the  older  statutes  given  rise  to  a  variety 
of  decisions,  but  subsequent  statutes  have  in  some  instance 
modified,  and  in  others  partially  repealed,  former  enactments,  so 
that  it  is  extremely  difficult  to  ascertain  what  the  real  state  of 
the  law  is  on  this  subject. 

**  We  are  of  opinion  that  these  statutes  should  be  revised  and 
consolidated.  All  that  we  think  it  necessary  to  say  upon  this 
branch  of  the  subject  is,  that  the  leading  principles  which  now 
regulate  the  right  to  costs  should  be  retained.  The  party  suc- 
ceeding in  the  suit  should  have  the  general  costs  of  the  cause ; 
the  party  succeeding  on  issues,  either  of  law  or  fact,  although  be 
be  not  entitled  to  the  general  costs  of  the  cause,  should  have  the 
costs  of  those  issues,  or  of  those  parts  of  the  cause  on  which  he 
succeeds ;  and  the  restraints  now  imposed  on  frivolous  actions, 
by  depriving  the  party  of  costs,  should  be  preserved,  and  better 
defined  than  they  are  at  present.  Under  this  head  we  think  that 
it  ought  to  be  enacted,  that  whenever  a  plaintiff  in  any  action 
recovers  less  than.  51,  damages,  it  should  be  in  the  discretion  of 
the  judge  to  allow  or  disallow  his  costs."  —{Third  Report  rfCcm- 
mon  Law  Commissioners,  1850,  p.  7.) 

The  last,  and  least  important  of  these  valuable  recommenda- 
tions, has  alone  been  carried  out,  and  that  only  in  part. 

The  Merchant  Shipping  Act,  1854. 

Enactment  85.  The  eighty-eighth  section  of  "The  Common 
."siTi?  Law  Procedure  Act,  1854,"  shall  be  and  is  hereby 
c  125^*°''  repealed  ;  and  from  and  after  the  passing  of  this  act 
the  superior  courts  or  any  judge  thereof  may,  upon 
summary  application,  by  rule  or  order,  exercise  such 
and  the  like  jurisdiction  as  may  be  exercised  by  the 
Court  of  Chancery  under  the  provisions  of  the  nindi 
part  of  "The  Merchant  Shipping  Act,  1854." 

This  section  is  substituted  for  the  very  unfortunate  legisladve 
abortion  "hereby  repealed/'  as  to  which  see  C.  L.  P.  A.  18H 
s.  88,  n.  (p.  267),  ante. 
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Amendments. 

36.  It  shall  be  lawful  for  the  superior  courts  of 
eominon  law,  and  every  judge  thereof,  and  any  judge 
8ittmg  at  nisi  pritis,  at  all  times  to  amend  all  defects 
tnd  errors  in  any  proceedings  under  the  provisions  of 
this  act,  whether  there  is  anything  in  writing  to 
•mend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  ^e  party  applying  to  amend  or  not ;  and  all 
each  amendments  may  be  made  with  or  without  costs, 
and  npon  such  terms  as  to  the  court  or  judge  may 
seem  fit,  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for. 

Thb  section  is  taken  in  terms  from  the  C.  L.  P.  A.  1854, 8.  96 ; 
tnd  ^ffersfrom  the  C.  L.  P.  A.  1852,  s.  222,  only  in  this,  that  its 
■pphcatioo  is  in  terms  limited  to  '*  proceedinprg  under  the  pro- 
▼nioiis  of  this  act ; "  and  its  operation  conditioned  upon  due 
tppUcatioii  being  made. 

New  Rules  and  Forms. 

37.  It  shall  be  lawful  for  the  judges  of  the  said  ^"^^^^^ 
cowts,  or  any  eight  or  more  of  them,  of  whom  the  ^*fhe 
^efs  of  each  of  the  said  courts  shall  be  three,  from  Ju<i««. 
time  to  time  to  make  all  such  general  rules  and  orders 

for  the  effectual  execution  of  this  act  and  of  the  in- 
tention and  object  thereof,  and  for  fixing  the  costs  to 
^  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
jodgment  shall  be  necessary  or  proper,  and  for  that 
piupose  to  meet  from  time  to  time  as  occasion  may 
^uire ;  provided  that  nothing  herein  contained  shall 
he  construed  to  restrain  the  authority  or  limit  the 
jurisdiction  of  the  said  courts  or  of  the  judges  there- 
of to  make  rules  or  orders,  or  otherwise  to  regulate 
«nd  dispose  of  the  business  therein. 

'Rat  if  die  same  as  C.  L.  P.  A.  1854.  s.  97. 


38.  Such  new  or  altered  writs  and  forms  of  pro-  New  fonnt 
^jedinga  may  be  issued,  entered  and  taken  as  may  by  other  pri? 
we  judges  of  the  said  courts,  or  any  eight  or  more  of  cwdingt. 


them,  of  whom  the  chiefs  of  each  of  the  said  courts 
*V*?  ^  three,  be  deemed  necessary  or  expedient  for 
P^ing  effect  to  the  provisions  hereinbefore  contained, 
•J^  m  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  fh)m  time  to  time  think  fit  to  order  ;  and 
^eh  writs  and  proceedings  shall  be  acted  upon  and 
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enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  proceed- 
ing the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  act  shall  nevertheless  be  of  the 
msDB  force  and  virtue  as  if  no  alteration  had  been 
made  therein,  except  as  far  as  the  effect  thereof  nuj 
be  varied  by  this  act. 

This  \b  in  tenng  the  same  as  C.  L.  P.  A.  1854,  s.  98. 


Interpreta- 
tion of  larmi. 


Proritiont 
Telatiog  to 
superior 
oourtA  to  ap- 
ply to  Court 
of  Common 
Ploaaat 
Lancaster 
and  Court  of 
Pleas  at 
Ducbam. 


Intebprbtatiok  of  Teiucs. 

39.  In  the  construction  of  this  act  the  word  "court" 
shall  be  understood  to  mean  any  one  of  the  superior 
courts  of  common  law  at  Westminster;  and  the  word 
*'judge^  shall  be  understood  to  mean  a  judge  or  baron 
of  any  of  the  said  courts ;  and  the  word  ^'  master" 
shall  be  understood  to  mean  a  master  of  any  of  the 
said  courts;  and  the  word  "action*'  shall  be  under- 
stood to  mean  any  action  in  any  of  the  said  courts. 

This  section  agrees  in  interpretation  of  terms  with  C.  L.  P.  A. 
1854,  s.  99  (see  note,  p.  264',  ante),  except  in  its  extension  of  (he 
term  **  action  "  to  actions  other  than  '*  perttmal" 

See  also  C.  L.  P.  A.  1852,  s.  227  (p.  168).  onlc,  wherein 
**  action "  is  limited  to  personal  acUmu  brought  6y  writ  ^  nm- 

Counties  Palatine. 

40.  All  the  enactments  and  provisions  of  this  act 
shall  extend  and  apply  to  the  Court  of  Common  Pleu 
at  Lancaster  and  the  Court  of  Pleas  at  Durham^  and 
actions  and  proceedings  therein  respectively,  suhject 
to  the  following  modifications :  all  the  powers  given 
by  this  act  to  the  judges  of  the  said  superior  courts  of 
common  law  at  fVestminster  to  make  general  mla 
and  orders  shall  and  may  be  exercised  by  the  respec- 
tive judges  of  the  Court  of  Conamon  Pleas  at  Lan- 
caster and  Court  of  Pleas  at  Durham^  being  judges 
of  one  of  the  said  common  law  courts  at  Westminster^ 
or  any  two  of  them  respectively,  with  respect  to  the 
said  Court  of  Conmion  Pleas  at  Lancaster  and  Court 
of  Pleas  at  Durham  respectively,  and  matters  and 
proceedings  therein  within  the  jurisdiction  of  the 
same  courts  respectively  ;  and  all  powers  under  this 
act  exerciseable  by  any  one  judge  of  the  superior 
courts  at  fVestminster  shall  and  may  be  exerciseable 
by  one  judge  of  the  said  superior  courts  of  the  said 
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eoonties  palmtine,  being  aleo  a  judge  of  one  of  the  said 
eoBTto  at  Westminster^  as  to  matters  and  proceed- 
ifiSB  in  the  said  superior  courts  of  the  said  counties 
puatioe. 

8ce  C.  L.  P.  A.  1852»  as.  229—821,  anle;  aad  C.  L.  P.  A. 

18M,i.lOO»aiile. 

41.  Provided  always,  tiiat  i^l  the  provisions  of  this  ProriiionfM 
aet  i^plicabie  to  masters  of  the  said  courts  at  West-  (^imYat"  ^ 
minster  riiall  applj  to  the  respective  prothonotaries  of  J"*™*"JJ*' 
the  Court  of  Common  Pleas  at  Durham  and  their  prothono- 
respeetive  deputies,  who  may  singly  exercise,  with  {JfJnl^'^*' 
reference  to  matters  and  proceedings   in  the  last-  courts. 
meDtioned  courts    respectively,  the  powers  hereby 

given  to  any  one  or  more  of  the  masters  of  the  supe- 
rior courts  at  Westminster, 

See  C.  L.  P.  A.  1852,  i.  282 ;  and  C.  L.  P.  A.  1854^  s.  101, 

42.  Provided  also,  as  to  proceedings  in  appeal,  that  At  to  pro- 
tiie  Court  of  Queen's  Bench,  being  the  Court  of  Error  ^^f*  ^ 
from  the  said  Court  of  Common  Pleas  at  Lancaster 

and  Court  of  Pleas  at  Durham,  shall  also  be  the  Court 
of  Appeal  from  the  said  respective  courts  for  the  pur- 
poeesof  this  act. 
See  C.  L.  P.  A.  1852,  i.  288;  and  C  L.  P.  A.  1854,  b.  102, 

COIOIBNCEMENT  OF  ACT. 

43.  The  provisions  of  this  act  shall  come  into  ope-  Cwnmence- 
radon  on  the  tenth  day  of  October,  in  the  year  of  our  "•»'<>'■«•• 
Wd  one  thousand  eight  hundred  and  sixty. 


44.  It  shall  be  lawful  for  her  majesty  from  time  to  Her  majesty 
time,  by  any  order  in  council,  to  direct  that  all  or  any  JJ'^^pJlfof 
P*rt  of  the  provisions  of  this  act,  or  of  the  rules  to  be  this  act  to 
""^e  in  pursuance  thereof,  shall  apply  to  all  or  any  couit^of^*"'^ 
Court  or  Courts  of  Record  in  England  and  Wales,  record. 
Mid  within  one  month  after  such  order  shall  have  been 
nwde  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
m  manner  directed  by  such  order,  and  any  such  order 
^7 1)^  in  like  manner  from  time  to  time  altered  and 
Miuulled ;  and  in  and  by  any  such  order  her  majesty 
may  direct  by  whom  any  powers  or  duties  incident  to 
^  provisions  applied  under  this  act  shall  and  may  be 
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exercised  with  respect  to  matters  in  such  court  or 
courts,  and  maj  make  anj  order  or  regulations  which 
maj  be  deemed  requisite  for  carrying  into  operation 
in  such  court  or  courts  the  provisions  so  applied. 

See  C.  L.  P.  A.  1852,  ■•  228;  and  C.  L.  P.  A.  1854,  s.  105, 
•nte. 

Short  mie.  45.  In  citing  this  act  in  anj  instrument,  documoit 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Common  Law  Procedure  Act>  1860." 


Extent  of  46.  Nothing  in  this  act  shall  extend  to  Ireland  or 

^'  Scotland, 


Mt 
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THE 

SUMMARY  PROCEDURE  ON  BILLS  OF 
EXCHANGE  ACT,  1855. 

(18  h  19  Vict.  c.  67.) 


An  Act  to  facilitate  the  Remedies  on  Bills  of  Ex' 
change  and  Promissory  Notes  by  the  Prevention 
of  frivolous  or  fictitious  Defences  to  Actions 
thereon.  [23rd  July,  1855.] 

Whebeas  bona  fide  holders  of  dishonoured  bills  of 
exchange  and  promissory  notes  are  often  unjustly  de- 
layed and  put  to  unnecessary  expense  in  recovering 
the  amount  thereof  by  reason  of  fi-ivolous  or  fictitious 
defences  to  actions  thereon,  and  it  is  expedient  that 
greater  facilities  than  now  exist  should  be  given  for 
the  recovery  of  money  due  on  such  bills  or  notes  :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  anH  Conmions,  in  this  present  Par- 
liament assembled,  and  by  authority  of  the  same,  as 
follows  : — 

This  preamble  well  sets  forth  the  mischief  intended  to  be 
remedied  by  this  enactment :  which  has  been  so  framed  as  to 
leave  every  reasonable  opportunity  to  defendants,  having  bona 
fide  defences,  to  set  them  up ;  while  it  deprives  the  ordinary  class 
of  defendants  in  actions  on  bills  of  exchange  and  promissory 
notes,  of  the  opportunities  they  formerly  enjoyed  of  delaying 
their  creditors  and  putting  them  to  useless  costs.  It  was  urged 
upon  the  legislature  to  treat  dishonoured  bills  as  guott  judgments; 
but  this  foreign  practice,  which  seems  to  be  based  upon  no  sound 
principle  whatever,  the  legislature  refused  to  adopt 

It  would  seem  from  ihe  roi«<chief  contemplated  by  the  act,  and 
also  from  the  terms  in  which  the  remedy  is  provided,  that  sum- 
mary procedure  under  this  act,  does  not  lie  againsi  persons  who 
are  not  actual  partitt  to  the  instrument,  but  who  have  become 
liable  thereon  indirectly,  either  by  representation,  as  in  the  case 
of  executors  and  administrators  ;  or  by  marriage ;  see  Leigh  and 
wiftf  executory  S^  v.  Baker,  executrix,  Sfc,  (2  C.  B.,  N.  S.  367); 
and  Re  Skiggt  ( L.  J.  28,  Ch.  433 ) :  but  it  seems  to  be  quite  imma- 
terial  whether  the  holder  is  entided  in  a  representative  character, 
or  otherwise. 

o6 
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From  Oct.  14,       1 .  From  and  after  the  twenty-fourth  day  of  October^ 
lioni  upra '    ^^®  thousand  eight  hundred  and  fifty-five,  all  actions 
bills  or  ex-      upon  bilU  of  exchange  or  promissory  notes  commenced 
niay  b«'h^*    within  six  months  after  the  same  shall  have  become 
writofium-    <Jue  and  payable  may  be  by  writ  of  sunmions  in  the 
Form' in         Special  form  contained  in  schedule  A.  to  this  act  an- 
schedoie  A.    nexed,  and  indorsed  as  therein  mentioned;  and  it  shall 
JulS^'dlJ    be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  per- 
TUofper-       Bonal  scrvicc  of  such  writ  within  the  jurisdiction  of 
n^u^n^*  the  court,  or  an  order  for  leave  to  proceed,  as  pro- 
•ign  final       vidcd  by  the  "  Common  Law  Procedure  Act,  1852,"* 
PwSmS**'  **  aiid  a  copy  of  the  writ  of  summons  and  the  indorse- 
^hoduieB.    meutsf  thercou,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear  and  have  appeared  to  such 
writ  according  to  the  exigency  thereof,!  at  once  to 
sign  final  judgment  in  the  form  contained  in  schedule 
B.  to  this  act  annexed  (on  which  judgment  no  pro- 
ceeding in  error  shall  lie)  for  any  sum  not  exceeding 
the  sum  indorsed  on  the  writ,  together  with  interest, 
at  the  rate  specified  (if  any),  to  the  date  of  the  judg- 
ment, and  a  sum  for  costs  to  be  fixed  by  the  masters  § 
of  the  superior  courts  or  any  three  of  them,  subject 
to  the  approval  of  the  judges  thereof  or  any  eight  of 
them  (of  whom  the  lord  chief  justices  and  the  lord 
chief  baron  shall  be  three),  unless  the  plaintiff  claim 
more  than  such  fixed  sum,  in  which  case  the  costs 
shall  be  taxed  in  the  ordinary  way,  and  the  plaintiff 
may  upon  such  judgment  issue  execution  forthwith. 

A  chequi  upon  a  banker  has  been  held  to  be  a  bill  qfex^tptgt, 
within  the  scope  of  this  enactment  {Eyrg  v.  Waller^  5  H.  &  N. 
460 ;  L.  J.  29,  Ex.  246)  ;  and  see  Keene  v.  Beard,  8  W.  R.  469, 
C.  P. ;  sed  qtuere. 

In  the  case  of  a  note  payable  on  demand,  the  six  months  begin 
to  run  immediately  upon  the  making;  but  where  a  writ  is inued 
after  that  period,  the  proceedings  are  not  a  nullity,  but  merely 
irregular ;  and  the  defendant  may,  by  his  conduct,  deprive  him- 

•  8te.  17  ip.  U),  anU. 

f  See  at  to  indorsement!,  i .  5,  n.,  and  R.  O..  26  Not.  1855,  poit. 

X  It  has  been  held  that  Sunday  is  not  to  be  included  in  days  for  appfsr- 
ance,  if  it  is  the  last  day,  upon  the  ground  that  R.  G.,*H.  t.  185S,  r.  I7i 
applies  {Lewii  v.  Calor,  1  F.  ft  F.  306,  Erie,  C.  J.);  but  see  Ptnnelt  t.  Va- 
bridae,  Churehwardtm,  f  c.  (10  W.  R.  319,  Q.  B.),  decided  under  20  ft  II  Vict. 

'  f  Friday,  November  2,  1855. 

In  pursuance  of  "  The  Summary  Procedure  on  BQls  of  Exchange  Act, 
1855,"  the  masters  of  the  superior  couru  of  common  Law  have  fix^  viU 
the  approval  of  the  Judges,  tne  following  sums  for  costs  to  be  alloved  in 
cases  in  which  the  plaintiff  has  signed  final  judgment  for  defisuU  of  appss^ 
auct,  Tis. :-~ 

Above  £20 

Agency  on  country  cases,  Including  mileage £4  • 

X  own  cases        •*.       ••*       •••       ...       ..•       «..      •« 
Under  20 

Agency  on  country  cases,  induding  mileage    £S  S 

Town  cases        ...       ...       •••       ...       ...       ...      2  It 
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adf  of  the  right  to  object  (Maltb^  v.  iimrrgll,  5  H.  ft  N.  818)t 
or  tbe  proeeediiigs  may  be  amended  upon  such  terms  as  the  court 
nay  thmk  fit,  under  s.  7,  pat,  even  after  judgment  and  execution, 
» IS  to  put  tile  parties  in  the  same  position  as  though  the  action 
had  been  commenced  upon  an  ordinary  writ  (Leigh  v.  BaJur^  2 
C.B.,N.S.867). 

Brror  would  seem  to  lie  upon  a  writ  wrongly  issued  under  this 
act,  where  the  defect  appears  upon  the  proceedings ;  see  HodtcU 
1.  Baxter,  cited  (p.  28),  ante. 

In  practice,  it  »  not  unusual  to  endorse,  as  claimed  for  interest,  Jnierut, 
a  smn  lofficient  to  cover  all  interest  that  may  accrue  up  to  the 
judgment  ^  I.  e^  the  expiration  of  the  twelve  days  when  judgment 
maybe  signed ;  and  this  practice  seems  justified  by  the  terms  of 
the  lection. 

See  as  to  the  rate  of  interest  recoverable,  Keene  v.  Keene,  8  C.  B., 
N.  S.  I4i. 

The  costs  for  which  judgment  may  be  signed,  have  been  regu-  Costs, 
latedby  the  Rule  of  2nd  November,  1855,  p.  298,  note,  ante. 

The  costs,  and  also  the  expense  of  noting  (s.  5,  poet),  mav  be 
daimed  by  the  endorsement  upon  the  writ.  Compare  the  form 
of  endorsement  in  Sched.  A.  to  this  act,  with  form  provided  by 
B.  G.  26th  November,  1855,  pott :  and  as  to  practice  before  this 
rale,  aee  Robhuon  v.  CottereU  and  HaU  v.  Coates  (11  Exch.  476). 

2,  A  jadge  of  any  of  t^e  said  courts  shall,  upon  Defendant 
•pplication  within  the  period  of  twelve  days  from  such  dcfeno?up<m 
service,  give  leave  to  appear  to  such  writ,  and  to  de-  the  meriu 
fend  the  action,  on  the  defendant  paying  into  court  i©  appear!*^* 
tbe  sum  indorsed  on  the  writ,  or  upon  affidavits  satis- 
^etory  to  the  judge,  which  disclose  a  legal  or  equit- 
^le  defence,  or  such  facts  as  would  make  it  incumbent 
on  the  holder  to  prove  consideration,  or  such  other 
^acts  as  the  judge  may  deem  sufficient  to  support  the 
application,  imd  on  such  terms  as  to  security  or  other- 
^we  as  to  the  judge  may  seem  fit. 

l^ve  to  appear  should  be  applied  for  et  parte ;  and,  in  the 
m  instance,  at  chambers  (Fitch  v.  Glover,  26  L.  T.  69,  Q.  B.) ; 
•«  f^  Smith  V.  Dive  (6  Jur.,  N.  S.  1016,  C.  P.) ;  but  upon  an 
application  within  the  twelve  days  from  service  of  the  writ,  and 
I'Pon  payment  into  court  of  the  sum  indorsed  upon  it,  a  defendant 
*  ^tled  to  leave  to  appear,  as  of  right. 

^ere  the  application  is  rested  upon  affidavit,  leave  will  be 
panted  when  some  plausible  ground  for  supposing  there  may  be 
»wbttantial  defence  is  disclosed  (day  v.  Turley,  L.  J.  27,  Ex.  2; 
Ifothewt  V.  Marsland,  L.  J.  27,  Ex.  148  ;  Esdaile  v.  Ramsay,  10 
J^  R.  20,  Ex. ;  and  see  observations  of  Pollock,  C.  B.,  in  Frs- 

wl*  ***'**'»  L.  J.  80,  Ex.  1). 

"here  leave  has  been  g^nted,  the  plaintiff  may,  upon  sum- 
^J^  «pply  to  rescind  the  order  (Sherwood  v.  Hare,  1  F.  &  F. 
*' ' « lee,  in  the  case  of  an  order  fraudulentiv  obtained.  Pollock 
][•  Wc*,  1  H.  &  N.  741) ;  but  if  there  is'a  bonA  Jtde  conaict 
?» testimony,  the  order,  in  accordance  with  the  uniform  practice 
in  uitttlocntory  proceedings  that  may  in  due  course  be  tried  by 
■J"y»  will  not  be  disturbed  (Brutton  v.  Thomae,  1  F.  &  F.  877  ; 
*^mFreboiaY,Stev9na,Mbi  supra).   An  appeal  lies  to  the  court 
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from  a  decinoQ  at  chambera  (Matkewt  ▼.  Mar$Umd,  uH  inpra), 
BOtwithsUnding  the  doubt  expreaaed  in  Smith  v.  D»*,iiW  iv'f- 
The  defence  at  the  trial  ia  not  limited  to  the  grounda  "et  «it  la 
the  affidavit  (&»;  T. /Met,  1  E1.*BL591;  L.  J.  2S,  Q.  B.  S7)- 

Judge  may.        3.  After  judgment,  the  court  or  a  judge  may,  under 

S^!""*^  special  circumstances,  set  aside  the  judgment,  and,  if 

•t^jj^. jw*     necessary,  stay  or  set  aside  execution,  and  may  give 

SHrn.-     "      leave  to  appear  to  the  writ,  and  to  defend  the  action, 

if  it  shall  appear  to  be  reasonable  to  the  court  or  judge 

so  to  do,  and  on  such  terms  as  to  the  court  <Jr  judge 

may  seem  just. 

See  for  an  inatance  of  the  exerciae  of  thia  power  after  execution 
executed,  Leigh  v.  Baker,  2  C.  B^  N.  S.  367. 

Judge  mmy         4.  In  any  proceedings  under  this  act  it  shall  be 

be  deposited    Competent  to  the  court  or  a  judge  to  order  the  bill  or 

o?c5«urt  r'     ^^^  sought  to  be  proceeded  upon  to  be  forthwith 

certain  cues,  deposited  with  an  oflScer  of  the  court,  and  further  to 

order  that  all  proceedings  shall  be  stayed  until  the 

plaintiff   shall    hare    giveu    security   tor    the  costs 

thereof 

The  former  part  of  thia  aection  ia  of  value  in  caaea  where  billa 
have  been  forged  or  otherwise  fraudulently  obtained. 

5^';^^'^         5.  The  holder  of  every  dishonoured  bill  of  exdiange 

of  ezpen«es     or  promissorj  note  shall  have  the  same  remedies  ror 

^iSJS^t.     *^®  recovery  of  the  expenses  incurred  in  noting  the 

anee  of  dis.     Same   for  non-acceptanco  or  non-payment,  or  other- 

bui!**"  wise   by  reason  of  such  dishonour,  as  he  has  under 

this  act  for  the  recovery  of  the  amount  of  such  bill 


or  note. 


This  aection  creates  a  right  to  recover  notarial,  and  odierex- 

^S*^  If-  '*^"***^«''^<'  damages,  where  the  proceedings  arc  ttkeo 

under  this  act.     Formerly  such  expenses,  when  recoverable  tt 

aji,  couJd  only  be  recovered  as  unliquidated  and  tpecUU  damages 

( J^jrrfnc^  V.  Lomax,  2  C.  &  J.  407 ;  Rogers  v.  Hunt,  10  Exch. 

Th^LUi^  ^^'^  would  seem  that  the  law  remains  unaltered  where 

h^  rST^t         *^  ■*■*  "®^  ^^^^  under  this  act  (s.  1).     As  there  caa 

enfor^r  J?®'  "^"^^^^  ^or  having  a  bill  noted  or  protesUd  than  to 

ment  m.^K^™*"",?  ?^  *  ^^^"^'^  »»»"  i  "^  *o"W  seem  that  this  enact- 

of  emi^if  wf  '^^^  *'*''*  **^°  '^  limited,  as  to  prevent  the  expenses 

Th^  -fJJl^  notaries  where  unnecessary,  from  being  recovwl. 

vei^er! ffiHLTr  ^  ^"^"""^  "^°  '^'^  ""'  ^'^^^  ^  ^"' 

Holder  of  bm  fi      'TU^    i.    i  ^ 

''^rt^L'Sr    sory  note  ^2    %  Z^  *°y  ^"^  of  exchange  or  promis- 

•"-iSriSr"  of  the^f^^f  ***  '\'«  ««'*.  against  aU  or  any  number 

Parties  to  such  bill  oF  note,  and  suci  writ  of 
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summons  shall  be  the  commencement  of  an  action  or  the  pi^rtSM  to 
actions  against  the  parties  therein  named  respectively,  ^^^  ^ 
and  all  subsequent  proceedings  against  such  respective 
parties  shall  be  in  like  manner,  so  far  as  maj  be,  as  if 
separate  writs  of  summons  had  been  bsned. 

It  is  quite  optional  with  a  plaintiff  to  avail  himself  of  this 
provision  or  not ;  and  while  it  therefore  in  no  way  fetters  bis 
rights  against  any  of  the  parties,  it  enables  him  at  tbe  expense 
of  one  writ  (the  sendee  of  which  against  any  of  the  parties,  he 
may  delay  as  be  thinks  fit),  to  lay  the  foundation  of  an  action 
against  aU. 

7.  The  provisions  of  the  ^^  Common  Law  Procedure  Common 
Act,  1852,'*  and  the  "Common  Law  Procedure  Act,  Jij^^^ 
1854,"  and  all  rules  made  under  or  by  virtue  of  either  and  niies  in. 
of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  ^^{^^ 
be  made  applicable,  extend  and  apply  to  all  proceed-  act. 

ings  to  be  had  or  taken  under  this  act. 

See  the  effect  of  this  section  copiously  discussed  in  Leigh  v. 
Baker,  2  C.  B.,  N.  S.  367  ;  see  also  amendments  made  in  Knight 
▼.  Poeock,  17  C.  B.  177. 

8.  The  provisions  of  this  Act  shall  apply,  as  near  Act  to  apply 
as  may  be,,  to  the  Court  of  Common  Pleas  at  Lancaster  cS>mmon  ^ 
and  the  Court  of  Pleas  at  Durham,  and  the  judges  of  ^^*JJ»  ^^' 
anch  courts,  being  judges  of  one  of  the  superior  courts  Durham, 
of  common  law  at   frestminster^  shall  have  power  to 

frame  all  rules  and  process  necessary  thereto. 

This  act  has  been  extended  to  the  County  Courts  by  19  &  20 
Vict.  c.  lOS,  s.  4,  and  rules  have  been  made  for  regulating  the 

gnctice  in  such  proceedings  (County  Court  Rules,  188 — 192). 
ale  189  has  been  held  not  to  limit  the  defence  at  the  trial,  to  the 
rands  stated  in  the  affidavit  {Saul  v.  Jones,  1  El.  &  Bl.  591 ; 
J.  28,  Q.  B.  37);  for  the  object  of  requiring  matter  of  defence 
to  be  disclosed,  where  money  is  not  brought  into  court,  is  not  to 
give  any  advantage  to  the  plaintiff,  in  a  bond  fide  contested  action ; 
but  to  prevent  his  being  delayed,  when  there  is  no  bond  fide 
defence  at  all. 

But  this  act  has  not  been  extended  to  the  City  of  London  Small 
Debts  Court,  and  therefore  the  15  &  16  Vict.  c.  Ixxvii,  ss.  119, 
120,  does  not  deprive  of  his  costs,  a  plaintiff  who  recovers,  by 
judgment  by  default  under  this  act,  a  sum  less  than  20/.  within 
tbe  City  Court's  jurisdiction  (Healey  v.  Johne,  8  E.  &  B.  946). 

9.  It  shall  be  lawful  for  her  Majesty  from  time  to  Her  majesty 
time,  by  an  order  in  council,  to  direct  that  all  or  any  JJt^to^apJiy 
part  of   the    provisions  of  this    act  shall  apply  to  tocouruof 
all  or  any  court  or  courts  of  record  in  England  and  EngUnJand 
WaleSj  and  within  one  month  after  such  order  shall  Waie». 
hsTe  been  made  and  published  in  the  London  Gazette 
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sach  provisions  shall  extend  and  apply  in  manner 
directed  bj  such  order,  and  any  such  order  may  be,  in 
like  manner,  fi*om  time  to  time  altered  and  annulled, 
and  in  and  by  any  such  order  her  Majesty  may  direct 
by  whom  any  powers  or  duties  incident  to  flie  pro- 
visions applied  under  this  act  shall  and  may  be  exer- 
cised with  respect  to  matters  in  such  court  or  courts, 
and  may  make  any  orders  or  regulations  wiiich  maj 
be  deemed  requisite  for  carrying  into  operation  in  such 
court  or  courts  the  provisions  so  applied. 

Extent  of  10.  Nothing  in  this  act  shall  extend  to  Ireland  ov 

^'  Scotland. 

Short  title.  11.  In  citing  this  act  in  any  instrument^  document, 

or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Sunmiary  Procedure  on  Bills  of  Exchange 
Act,  1855." 


Schedules  referred  to  in  the  foregoing  Act 

(A.) 

Victoria,  by  the  grace  of  Qod,  Sfc. 

To  C,  2).,  of       ,  in  the  coonty  of 

We  warn  you,  that  unless  within  twelve  days  after  the 
service  of  this  writ  on  you,  inclusive  of  the  day  of  such  ser- 
vice, you  obtain  leave  from  one  of  the  judges  of  the  courts 
at  Westminster  to  appear,  and  do  within  that  time  appear  in 
our  court  of  ,  in  an  action  at  the  suit  of  A.  B.,  the  said 
A,  B.  may  proceed  therein  to  judgment  and  execution.  Wit- 
ness, Sfc. 

Memorandum  to  be  subscribed  on  the  Writ 
N.B. — This  writ  is  to   be  served  within  six   calendar 
months  from  the  date  hereof,  or,  if  renewed,  from  the 
date  of  snch  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indorsement  to  be  made  on  the  WHt,  before  Service  thereof. 

T**'.*  ^"'  ^as  issued  by  JE.  F,,  of        ,  attorney  for  the 

plaintifi,  or  this  writ  was  issued  in  person  by  A,  B.,  who 

resides  at       \men(ion  the  city,  town,  or  pariJi,  and  also  the 

T?*  ?U'**  ^aiwfe^,  street,  and  number  of  the  house  of  the 

plamttjgr's  residence]. 

Indorsement.* 
The  plaintiff  claims  [  pounds,  principal  and  interest], 

l«i,^iS?r"  *^  Indonement  wlUi  that  provided  by  B.  O..  Wth  Norwnbcr, 
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er  poands  balaDoe  of  principal  and  interest  doe  to  him 
as  the  payee  [or  indoneel  of  a  bill  of  exchange  or  promis- 
flory  note,  of  which  the  following  is  a  copy  : — 

IHere  copy  bill  of  exchange  orpromiseon/  note,  and  aU 
Tndoreements  upon  t/.] 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his 
attomer  within  days  from  the  service  hereof,  farther 
proeeedingB  will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain  leave 
from  one  of  the  jndees  of  the  courts  within  twelve  days  after 
having  been  served  with  this  writ,  inclusive  of  the  day  of 
Boch  service,  to  appear  thereto,  and  do  within  such  time 
cause  an  appearance  to  be  entered  for  him  in  the  court  out 
of  which  tills  writ  issues,  the  plaintiff  wiU  be  at  liberty,  at 
any  time  after  the  expiration  of  such  twelve  days,  to  sign 
fiuAl  judgment  for  any  sum  not  exceeding  the  sum  above 
claimed,  and  the  sum  of  pounds  for  costs,  and  issue  ex- 

ecution for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the 
judges'  chambers,  Serjeant's  Inn,  London,  supported  by 
affidavit  showing  that  there  is  a  defence  to  the  action  on  the 
merits,  or  that  it  is  reasonable  that  the  defendant  should  be 
allowed  to  appear  in  the  action. 

Indarwemejti  to  be  made  on  the  Wnt,  after  Service  thereof 

This  writ  was  served  by  X,  Y.  on  X.  M,  [the  defendant 
the  defendants],  on  Monday  the         day  of 
18    . 

By  X  Y. 


(B.) 
In  the  Queen's  Bench : 

On  the       day  of       ,  in  the  year  of  our  Lord  18     • 
[Day  of  signing  Judgment,'] 

£og]and,  I  A.  B,  in  his  own  prson  [or  by        his  attorney] 
to  wit.    )     sued  out  a  wnt  against  (J,  2>.,  indorsed  as 
follows : — 

[Here  copy  Indorsement  ofPlamtiff^s  claim,'] 

And  the  said  C,  D,  has  not  appeared : 

Therefore  it  is  considered  that  the  said  A,  B,  recover 
against  the  said  C,  D,  pounds,  together  with  pounds 
for  costs  of  suit 

See  Regultt  Oenerales  of  Nov.  26, 1855,  and  of  Hilary  Term, 
1858.  poiU 


(  ^  ) 


THE 

MERCANTILE  LAW  AMENDMENT  ACT, 

1866.* 

(19  &  20  Vict.  c.  97.) 


Pers«Bi  ac- 
quiring title 
to  good! 
before  they 
have  been 
Mixed  or  at- 
tached under 
a  writ  against 
the  teller 
protected. 


An  Act  to  amend  the  Laws  of  England  and  Ireland 
affecting  Trade  and  Commerce, 

[29th  Julj,  1856.] 

Whereas  inconvenience  is  felt  by  persons  engaged  in 
trade  by  reason  of  the  laws  of  England  and  Ireland 
being  in  some  particulars  different  from  those  of  Scot- 
land in  matters  of  conmion  occurrence  in  the  course 
of  such  trade,  and  with  a  view  to  remedy  such  in- 
convenience it  is  expedient  to  amend  the  laws  of 
England  and  Ireland  as  hereinafter  is  mentioned ;  be 
it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

Writs  of  Execution. 

1.  No  writ  of  fieri  facias  or  other  writ  of  execu- 
tion, and  no  writ  of  attachment  against  the  goods  of 
a  debtor,  shall  prejudice  the  title  to  such  goods  ac- 
quired by  any  person  bona  fide  and  for  a  valuable 
consideration  before  the  actual  seizure  or  attachment 
thereof  by  virtue  of  such  writ  ;  provided  such  per- 
son had  not,  at  the  time  when  he  acquired  such  title, 
notice  that  such  writ,  or  any  other  writ  by  virtue 
of  which  the  goods  of  such  owner  might  be  seized 
or  attached,  had  been  delivered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff,  under-sheriff  or 
coroner. 

By  the  common  law,  goods  were  bound  from  the  date  of  the 
teste  of  the  writ  of  execution ;  but  by  29  Car.  2,  c.  5,  a.  16,  writs 

•  Although  the  whole  Act  is  given  at  length,  thoM  teetiona  only,  vhick 
affect  common  law  procedure,  art  disouaaed. 
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of  execation  bonnd  goodf  only  from  the  time  of  their  delivery  to 
ibe  sheriff  to  be  executed.    See  as  to  realty,  23  &  24  Vict  c.  38. 

F^om  the  words  of  the  section,  it  may  be  very  plausibly  argued 
that  tbim  section  does  not  apply  in  the  case  of  execution  issued 
out  of  County  Courts. 

This  section  is  not  retroactive  {WilUamt  v.  Smithy  2  H.  &  N. 
445). 

Specific  Delivery  op  GtOODs  sold. 

2.  In  all  actions  and  suits  in  any  of  the  superior  ?P[j^*^   - 
courts  of  common  law  at  Westminster  or  Dublin^  or  g^  Mid. 
in  any  court  of  record  in  England,  Wales,  or  Ireland, 
for  breach  of  contract  to  deliver  specific  goods  for  a 
price  in  money,  on  the  application  of  the  plaintiff,  and 
by  leave  of  the  judge  before  whom  the  cause  is  tried, 
the  jury  shall,  if  they  find  the  plaintiff  entitled  to 
recover,  find  by  their  verdict  what  are  the  goods  in 
respect  of  the  non-delivery  of  which  the  plaintiff  is 
entitled  to  recover,  and  which  remain  undelivered  ; 
what  (if  any)  is  the  sum  the  plaintiff  would  have 
been  liable  to  pay  for  the  delivery  thereof;   what 
damages  (if  any)  the  plaintiff  would  have  sustained 
if  the  goods  should  be  delivered  under  execution,  as 
hereinafter  mentioned,  and  what  damages  if  not  so 
delivered  ;  and  thereupon,  if  judgment  shall  be  given 
for  ^e  plaintifi^  the  court  or  any  judge  thereof,  at 
their  or  his  discretion,  on  the  application  of  the  plain- 
tiff, shall  have  power  to  order  execution  to  issue  for 
the  delivery,  on  payment  of  such  sum  (if  any)  as 
shaU  have  been  found  to  be  payable  by  the  plaintiff 
as  aforesaid,  of  the  said  goods,  without  giving  the 
defendant  the  option  of  retaining  the  same  upon  pay- 
ing the  damages  assessed  ;  and  such  writ  of  execution 
niay  be  for  the  delivery  of  such  goods  ;  and  if  such 
goods  so  ordered  to  be  delivered,  or  any  part  thereof, 
cannot  be  found,  and  unless  the  court,  or  such  judge 
or  baron  as  aforesaid,  shall  otherwise  order,  the  sheriff, 
or  other  officer  of  such  court  of  record,  shall  distrain 
the  defendant  by  all  his  lands  and  chattels  in  the  said 
aherifi^s  bailiwick,  or  within  the  jurisdiction  of  such 
other  court  of  record,  till  the  defendant  deliver  such 
goods,  or,  at  the  option  of  the  plaintiff,  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  or 
damages,  or  a  due  proportion  thereof ;  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages,  costs  and  interest  in     * 
such  action  or  suit. 
'  The  cases  in  which  courts  of  equity  have  been  in  the  habit  of 
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enforcing  th«  ipedflc  performance  of  contracts  Teladng  to  pCT- 
sonal  chattels,  we  coUected  in  the  notet  to  OuU^  Y' *^'  "* 
Tador-i  Leading  Caset  in  Equity,  vol.  i. ;  teeMko  Fj^eke^.  ^y, 
L.  J.  t9.  Ch.  WV  V.  C.  K. ;  and  C.  L.  P.  A.  1864. ..  78.  n.  (p^«), 
ante.  The  principle  to  be  deduced  from  thew  w  that  specilic 
performance  of  such  contracts  only  will  be  enforced  m  which 
damages,  from  the  nature  of  the  subject  of  the  contract,  are  not  a 
reasonably  adequate  compensation. 

When  it  is  intended  to  apply  diis  section  at  law,  it  will  be 
necessary  to  obtain  from  the  jury,  besides  a  verdict  in  fa^o»»« 
the  plaintiff's  right  to  recover  generally  for  non-delivery  of  gooos 
sold,  and  a  specification  of  the  goods  that  remain  wrongfully 
undelivered  at  the  time  of  the  verdict,  three  disunct  *-««- 


ments  :*^  .       j 

Firsdy.  Of  the  price  payable  by  the  plaintiff  for  such  unde- 

livered  goods.  , ,  .         _^  •  ^  u-  »i.. 

Secondly.  Of  the  damages  that  would  be  auftamed  by  tae 
plaintiff,  if  the  goods  were  delivered  under  executioo ;  as  Dy 
reason  of  injury  done  to  them  in  the  meantime ;  and  perbipi 
(9€d  qumre)  by  loss  of  market ;  and.  umble,  from  words  of  section, 
by  loss  of  interest,  where  the  price  has  been  wholly,  or  partly 

paid.  ,     - 

Thirdly.  Of  the  damages  sustained  through  the  breech  of  con- 
tract, irrespectively  of  any  specific  performance. 

With  these  data  before  them,  the  court  or  judge  may.  it  tney 
think  the  case  fit,  order  specific  performance ;  and  the  plamtm 
may  then,  upon  payment  of  the  amount  of  the  first  above  aMC»- 
ment  (but,  temhle,  subject  to  deduction  of  the  amount  ofrte 
second  assessment,  and  also  of  costs  of  suit),  enforce  such  order 
by  ex9cutum ;  and,  if  the  goods  cannot  be  found,  by  <la<nsf «. 
unless  the  court  interposes,  as  it  doubUess  would  whenever  the 
defendant  had.  otherwise  than  fraudulently,  become  wholly  unawe 
to  deliver  up  the  coveted  chattel  The  plaintiff  may  also,  by  the 
same,  or  by  a  separate  writ,  issue  execution  for  his  damag« 
(secondly  above  assessed).  hU  costs,  and  his  interest ibotit 
would  seem  that  these  latter  claims  should,  as  for  as  the  assessca 
price  of  the  chattels  suffices,  be  deducted  from  the  amount  pay- 
able to  the  defendant,  leaving  only  the  balance  (if  any)  to  be 
recovered  by  the  execution  for  damages,  costs.  &c.  ^ , 

Where  it  is  intended  to  proceed  under  this  sectkm,  a  fonaal 
tender  of  the  price  agreed,  and  a  demand  of  the  specific  chattel, 
should  be  made  before  action.  ^ 

Probably  execution  for  the  specific  chattel  will  not  be  allowed 
to  issue,  unless  the  writ  has  been  specially  indorsed  with  notice 
of  the  specific  claim,  and  unless  that  claim  is  repeated  in  the 
declaration. 

The  sum  to  be  paid  to  the  defendant,  as  a  condition  of  exe- 
cution, will  probably  be  required  to  be  paid  into  Court  to  abide 
the  event  of  the  execution. 

In  the  absence  of  any  decided  cases,  and  of  any  rules  or  forms 
under  s.  15,  pott,  it  is  useless  to  attempt  further  to  define  the 
probable  practice. 

The  provisions  of  this  section  may  be  applied  in  the  county 
courts  (9  At  10  VicL  c  95,  s.  8),  where  the  cause  is  tried  by  a 
jury,  but  not  otherwise. 

They  do  not  seem  to  be  applicable  to  an  inquisition  of  damaffct 
before  the  sheriff  (3  &  4  Will.  4,  c  42,  s.  16,  pott),  after  a  judf- 
ment  by  defoult  (Jontt  v.  Barnet,  2  M.  &  W.  818  ;  Wooiroptr  f * 
Michardton,  1  A.  &  £.  76). 
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See  generally  C.  L.  P.  A.  18£4,  S8.6S,  69,  78  ;  and  C.  L.  P.  A. 
I860,  s.  25,  anit. 

GUABAKTEB. 

3.  No  special  promise  to  be  made  by  any  person  Con«w«ri- 
aiter  the  passing  of  this  act  to  answer  for  the  debt,  gtumntea 
default,  or  miscarriage  of  another  person,  being  in  Jf^Jj^-^^by 
writing,  and  signed  by  the  party  to  be  charged  there-  wrSSng. 
with  or  some  other  person  by  him  thereunto  lawfully 
authorized,  shall  be  deemed   invalid  to  support  an 
action,  suit  or  other  proceeding  to  charge  the  person 

hj  whom  such  promise  shall  hare  been  made,  hj  reason 
onlj  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a 
written  document. 

This  enactment  does  not  alter  the  law  relating  to  agreements, 
fiirther  than  by  so  far  modifying  the  requirements  of  Uie  Statute 
of  Frauds  (29  Car.  2,  c  3,  s.  4),  as  to  dispense  with  any  written 
statement  of  the  consideration  {Glosfr  ▼.  Hackett,  2  H.  &  N.  487). 

4.  No  promise  to  answer  for  the  debt,  default,  or  J'r"^"*^  g*  *** 
miscarriage  of  another  made  to  a  firm  consisting  of  toceueupon 
two  or  m<»*e  persons,  or  to  a  single  person  trading  5,e*flnn*e5- 
und^  the  name  of  a  firm,  and  no  promise  to  answer  cept  in  tpe- 
for  the  debt,  default  or  miscarriage  of  a  firm  consist-  «***«^"«»- 
ing  of  two  or  more  persons,  or  of  a  single  person 

trading  under  the  name  of  a  firm,  shall  be  binding  on 
the  peiison  making  such  promise  in  respect  of  any- 
thing done  or  omitted  to  be  done  after  a  change  shall 
haye  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under 
the  name  of  the  firm,  unless  the  intention  of  the  par- 
ties that  such  promise  shall  continue  to  be  binding 
notwithstanding  such  change  shall  appear  either  by 
express  stipulation  or  by  necessary  implication  from 
the  nature  of  the  firm  or  otherwise. 

5.  Every  person  who,  being  surety  for  the  debt  or  Atwetywho 
duty  of  another,  or  being  liable  with  another  for  any  tbriisbuitT 
debt  or  duty,  shall  pay  such  debt  or  perform  such  {®J|fgf"'.  ** 
duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a  ment  oriiii 
trustee  for  him,  every  judgment,  specialty,  or  other  J^'iy*^^ 
fiecnrity  which  shall  be  held  by  the  creditor  in  respect  oraditor. 

of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law 
to  have  been  satisfied  by  the  payment  of  the  debt 
or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to 
use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any 
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action  or  other  proceeding,  at  law  or  in  eqaitj,  in 
order  to  obtain  ^om  the  principal  debtor,  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may 
be,  indemnification  for  the  advances  made  and  loss 
sustained  by  the  person  who  shall  have  so  paid  such 
debt  or  performed  such  duty,  and  such  payment  or 
performance  so  made  by  such  surety  shall  not  be 
pleadable  in  bar  of  any  such  action  or  other  proceed- 
ing by  him  :  provided  always,  that  no  co-surety,  co- 
contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion 
to  which,  as  between  those  parties  themselves,  such 
last-mentioned  person  shall  be  justly  liable. 

A  co-debtor  who  has  paid  the  entire  debt  in  respect  of  which 
judgment  had  been  recovered  against  himself  and  the  other 
co-debtors,  is  entitled  under  this  section  to  an  assignment  of 
such  judgment ;  and  it  is  no  defence  to  an  action  by  him  against 
the  judgment  creditor  for  refusing  to  assign  it,  to  plead  thatsach 
judgment  had  become  satisfied  by  pa3nnent  by  such  co-debtor 
after  he  had  been  taken  in  execution  on  the  judgment  {BatduOtr 
y.  Lttwrtnce,  9  C.  B.,  N.  S.  £48;  L.  J.  SO,  C.  P.  89). 

SemhUt  That  the  courts  of  law  ba^e  no  jurisdictioD,  ifM 
motion,  to  order  an  assignment  of  securities  by  a  satisfied  creditor 
under  this  section;  but  that  the  remedy  is  by  action  (PAi^ 
V.  Dicktom,  L.  J.  29;  C.  P.  228).  Ubijus,  ibi  remedUm:  where, 
therefore,  a  statute  g^ves  a  right,  there,  although  in  express  tenns 
it  has  not  g^ven  a  remedy,  the  remedy  which  by  law  is  properly 
applicable  to  that  right  follows  as  an  incident  (ptfr  Holt,  C.  J., 
Ewer  ▼.  Jotut,  Salk.  415).   See  also  Toner  v.  Child,  6  E.  ft  B.  289. 

See  a  form  of  declaration  under  thb  section  in  Bullen  8e  Leake*f 
Precedents  of  Pleadings,  2nd  ed.,  p.  144. 

Bills  of  Exchange. 

ofsbuT**  ^'  ^^  acceptance  of  any  bill  of  exchange,  whether 
inland  or  inland  or  foreign,  made  after  the  thirty-first  day  of 
in"*StiM^  I^^cembeTy  one  thousand  eight  hundred  and  fifty-six, 
on  it,  and  shall  be  sufficient  to  bind  or  charge  any  person,  unless 
iSS^ui  «**•  the  same  be  in  writing  on  such  bill,  or,  if  there  be 
his  agent.  more  than  one  part  of  such  bill,  on  one  of  the  said 
parts,  and  signed  by  the  acceptor  or  some  person  doly 
authorized  by  him. 
What  are  to  7.  Every  bill  of  exchange  or  promissory  note  drawn 
•M  JiSd  *  or  made  in  any  part  of  the  United  Kingdom  of  Great 
Biut.-  Britain  and  Ireland^  the  Islands  of  Man^  Guernsey^ 

Jersey,  Aldemey  and  Sark,  and  the  islands  adjacent 
to  any  of  them,  being  part  of  the  dominions  of  ber 
majesty,  and  made  payable  in  or  drawn  upon  any  per- 
son resident  in  any  part  of  the  said  United  Kingdom 
or  islands,  shall  be  deemed  to  be  an  inland  bill ;  bat 
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nothing  herein  contained  shall  alter  or  affect  the  stamp 
duly,  if  anj,  which,  but  for  this  enactment,  would  be 
payable  in  respect  of  anj  such  bill  or  note. 

Merchant  Shipping. 

8.  In  relation  to  the  rights  and  remedies  of  persons  with  refer- 

■        ■  1.         «  .J  .  i*/»*ij    6Dce  to  the 

haTing  claims  for  repairs  done  to,  or  supplies  nirnished  repain  or 
to  or  for,  ships,  every  port  within  the  United  Kingdom  ljj{*^{5j|7 
of  Great  Britain  and  Ireland^  the  Islands  of  Marty  the  United 
Guernsey,  Jersey,  Aldemey  and  Sark,  and  the  islands  Ji°|*]JJJ;e 
adjacent  to  any  of  them,  being  part  of  the  dominions  port. 
of  her  majesty,  shall  be  deemed  a  home  port. 

Limitation  op  Actions. 

9.  AH  actions  of  account  or  for  not  accounting,  and  Limitntion  of 
suits  for  such  accounts,  as  concern  the  trade  of  mer-  ^MmhMU' 
chandize  between  merchant  and  merchant,  their  factors  Accounti." 
or  servants,  shall  be  commenced  and  sued  within  six 

years  af^r  the  cause  of  such  actions  or  suits,  or  when 
such  cause  has  already  arisen,  then  within  six  years 
after  the  passing  of  this  act ;  and  no  claim  in  respect 
of  a  matter  which  arose  more  than  six  years  before 
the  commencement  of  such  action  or  suit  shall  be 
enforceable  by  action  or  suit  by  reason  only  of  some 
other  matter  of  claim  comprised  in  the  same  account 
having  arisen  within  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to  Absence  be- 
any action  or  suit  with  respect  to  which  the  period  of  fmpriso"  *" 
limitation  within  which  the  same  shall  be  brought  is  ""*!!?. ^'^^^^^ 

___,  rt,  y»  t%    t  •         creditor  not 

fixed  by  the  act  of  the  twenty-first  year  of  the  reign  to  be  a  du- 
of  King  James  the  First,  chapter  sixteen,  section  three,  ^^^^^' 
or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen 
Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act 
of  the  fifly-third  year  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  twenty-seven,  section 
five,  or  by  the  acts  of  the  third  and  fourth  years  of  the 
reign  of  King  William  the  Fourth,  chapter  twenty- 
seven,  sections  forty,  forty-one  and  forty-two,  and 
chapter  forty-two,  section  three,  or  by  the  act  of  the 
sixteenth  and  seventeenth  years  of  the  reign  of  her 
present  Majesty,  chapter  one  hundred  and  thirteen, 
section  twenty,  shall  be  entitled  to  any  time  within 
which  to  conunence  and  sue  such  action  or  suit  beyond 
the  period  so  fixed  for  the  same  by  the  enactments 
aforesaid,  by  reason  only  of  such  person,  or  some  one 
or  more  of  such  persons,  being  at  the  time  of  such 
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cause  of  action  or  suit  accrued  bejond  the  seas,  or,  in 
the  cases  in  which  by  virtue  of  anj  of  the  aforesaid 
enactments  imprisonment  is  now  a  disability,  by  reason 
of  such  person  or  some  one  or  more  of  such  persons 
being  imprisoned  at  the  time  of  such  cause  of  action 
or  suit  accrued. 

This  section  has  been  held  to  possess  a  somewhat  retroactive 
efficacy,  so  as  to  deprive  causes  of  action  accrued  prior  to  the  act, 
of  the  protection  against  the  operation  of  21  Jac.  1,  c  16,  s.  3, 
previously  afforded  by  s.  7  ( Cornill  v.  Hudson,  8  E«  &  B.  429) ; 
but  see  note  to  C.  L.  P.  A.  1860,  s.  2  (p.  269),  antg ;  and  note  to 
s.  14(p.311),jMw^ 

11.  Where  such  cause  of  action  or  suit  with  respect 
to  which  the  peri9d  of  limitation  is  fixed  by  the  enact* 
ments  aforesaid  or  any  of  them  lies  against  two  or 
more  joint  debtors,  the  person  or  persons  who  shall 
be  entitled  to  the  same  shall  not  be  entitled  to  any 
time  within  which  to  commence  and  sue  any  such 
action  or  suit  against  any  one  or  more  of  such  joint 
debtors  who  shall  not  be  beyond  the  seas  at  the  time 
such  cause  of  action  or  suit  accrued,  by  reason  only 
that  some  other  one  or  more  of  such  joint  debtors  was 
or  were  at  the  time  such  cause  of  action  accrued 
beyond  the  seas,  and  such  person  or  persons  so  entitled 
as  afofesaid  shidl  not  be  barred  from  commenciug  and 
suing  any  action  or  suit  against  the  joint  debtor  or 
joint  debtors  who  was  or  were  beyond  seas  at  the  time 
the  cause  of  action  or  suit  accrued  afW  his  or  their 
return  from  beyond  seas,  by  reason  only  that  judg- 
ment was  already  recovered  against  any  one  or  more 
of  such  joiut  debtors  who  was  not  or  were  not  beyond 
seas  at  the  time  aforesaid. 

12.  No  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  Islands  of  Man^  Guern" 
sey,  Jersey^  Alderney  and  Sarkj  nor  any  islands  adja- 
cent to  any  of  them,  being  part  of  the  dominions  of 
her  Majesty,  shall  be  deemed  to  be  beyond  the  seas 
within  the  meaning  of  the  act  of  the  fourth  and  fifUi 
years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or 
of  this  act. 

This  section  is  not  retroactive  (Flood  v.  Paiterton^  L.  J.  80, 
Ch.  486). 

Provuiont  of  13.  In  reference  to  the  provisions  of  the  acts  of  the 
i4?S!*iMid8,  ninth  year  of  the  reign  of  King  George  the  Fourth^ 
and  16  &  17 '  chapter  fourteen,  sections  one  and  eight,  and  the  six- 
••!*24 wjdjV,  teenth  and  seventeenth  years  of  the  reign  of  her 
^'k^TwUd*^    present  Miyesty,  chapter  one  hundred  and  thirteen. 


Period  of 
limitation  to 
ran  uto 
loint  debtors 
in  the  king- 
dom, though 
some  are  be- 
yond seas. 

Judgment 
recovered 
against  Joint 
debtors  in 
the  Iclngdom 
to  be  no  bar 
to  proceed- 
ings against 
others  be- 
yond seas 
after  their 
return. 


Definition 
of  •*  beyond 
seas,"  within 
4  &  5  Anne, 
0.  16,  and 
this  act. 


LIlOTATiaZf  OF  ACTIONS.  3 1 1 

sections  twenty-four  and  twenty-seven,  an  acknow-  mmtiby 
ledgment  or  promise  made  or  contained  by  or  in  a  ■*•"*•• 
writing  signed  by  an  agent  of  the  party  chargeable 
thereby,  duly  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  Pan  payment 
twenty-first  year  of  the  reign  of  King  James  the  First,  Sidtor,  &"? 
chapter  sixteen,  section  three,  and  of  the  act  of  the  not  to  pre- 
thu'd  and  fourth  years  of  the  reign  of  King   William  JStato  sui 
the  Fourth,  chapter  forty-two,  section  three,  and  of  tutesof  Limi- 
the  act  of  the  sixteenth  and  seventeenth  years  of  the  fttvour  of 
reign  of  her  present  Majesty,  chapter  one  hundred  J^tor'&c^ 
and  thirteen,  section  twenty,  when  there  shall  be  two 

or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors 
or  administrators  of  any  contractor,  no  such  co-con- 
tractor or  co-debtor,  executor  or  administrator,  shall 
lose  the  benefit  of  the  said  enactments  or  any  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
payment  of  any  principal^  interest  or  other  money,  by 
any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators. 

This  sectioQ  has  at  length  been  held  not  to  be  retroactive 
(Jackton  ▼.  Woolley,  8  E.  &  B.  778,  Exch.  Cb.);  and  Thompton  v. 
Wmthman  (L.  /.  26,  Ch.  134.  V.  C.  K.)t  is  no  longer  followed 
at  law.  See  further  as  to  retroactive  effect  of  statutes,  C.  L.  P.  A. 
1860,  s.  2,  n.  (p.  269),  antt. 

See,  as  to  the  application  of  this  section.  Be  Seager*s  Ettatt,  5 
W.  R.  548,  Ch. 

15.  In  order  to  enable  the  superior  courts  of  c(nn-  Rules  and 
mon  law  at  Westminster  and  ifublin,  and  the  judges  "ay  be*Si!de 
thereof  respectively,  to  make  rules  and  regulations,  and  writs  and 
and  to  frame  writs  and  proceedings  for  the  purpose  of  framed  for* 
giving  effect  to  this  act,  the  two  hundred  and  twenty-  ^^t^."*^/^ 
&ird  and  two  hundred  and  twenty-fourth  sections  of 

"  The  Common  Law  Procedure  Act,  1852,"  shall,  so 
far  as  this  act  is  to  take  effect  in  England,  and  the 
two  hundred  and  thirty-third  and  two  hundred  and 
fortieth  sections  of  "The  Common  Law  Procedure 
Amendment  Act  (Ireland),  1853,"  shall,  so  far  as  this 
act  is  to  take  effect  in  Ireland,  be  incorporated  with 
this  act,  as  if  those  provisions  had  been  severally 
herein  repeated  and  made  to  apply  to  this  act. 

16.  In  citing  this  act  it  shall  be  sufficient  to  use  the  Short  utia. 
expression  **  The  Mercantile  Law  Amendment  Act, 
1856."  . 

17.  Nothing  in  this  act  shall  extend  to  Scotland,      Bztentof 

act* 
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Hilary  Term,  1853. 

Whereas  the  practice  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  in  civil  actions,  m  re- 
spect of  which  the  said  courts  possess  a  common  juris- 
diction, has  been  to  a  great  extent  superseded  or 
altered  by  the  Common  Law  Procedure  Act,  1852,  and 
it  is  expedient  that  the  written  rules  of  practice  of 
the  said  courts  should  be  consolidated  and  rendered 
uniform  :  it  is  ordered,  that  all  existing  written  rules 
of  practice  in  any  of  the  said  courts  in  regard  to  such 
civil  actions,  save  and  except  as  regards  any  step  or 
proceeding  heretofore  taken,  shall  be  and  the  same  are 
hereby  annulled,*  and  that  the  practice  to  be  observed 
in  the  said  courts  with  respect  to  the  matters  hereafter 
mentioned  shall  be  as  follows ;  that  is  to  say : — 

Writ  of  Summons. 

1.  When  a  writ  of  summons  is  indorsed  in  the  spe- 
Ante,  p.  28.  cial  form  mentioned  in  sect.  27  of  the  Common  Law 
Procedure  Act,  1852,  the  following  are  the  amounts 
which  may  be  indorsed  by  the  plaintiff's  attorney  or 
^ent  upon  the  writ  for  costs ;  and  to  include  mile- 
age : 

In  actions  above  20/. 


In  town  causes    -  £3    8    0 


In  country  or  agency 
cases  ( including 
mileage)       -         -   jC4f    0   0 


In  actions  under  20/. 
In  town  causes    -  £2  14    0  |  In  country  or  agrency 

cases      (including 
mileage)       -        .£320 

Where  the  plaintiff's  attorney,  at  the  time  of  issuing 
the  writ,  claims  more  than  the  sums  fixed  as  above, 
the  indorsement  on  the  writ  of  summons  in  respect  of 


.i!v?i"T'n'*!L"^?»  '  practice  remain  in  force,  except  lo  far  as  incon»i»tent 
with  the  foUowlng  {Begg  t.  Forbu,  L.  J.  22,  C.  P.  222). 
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costs  shall  be  as  follows  : — **  Such  sum  as  shall  be 
allowed  on  taxation  for  costs."  And  in  case  the  plains 
tiff  shall  be  found  not  entitled  to  more  costs  than  such 
fixed  sums,  or  if  more  than  one-sixth  sum  shall  be  dis- 
allowed, the  plaintiff's  attorney  shall  pay  the  costs  of 
taxation.  80  if  the  attorney  has  indorsed  on  the  writ 
one  of  the  fixed  sums  for  the  costs  of  judgment,  and 
claims  more  costs  on  signing  judgment,  and  on  taxa^ 
tion  shall  be  found  not  entitled  to  more  than  such  sum, 
or  if  more  than  one-sixth  be  taken  off  on  taxation,  the 
plaintiff's  attorney  shall  in  like  manner  pay  the  costs 
of  taxation. 

Appearakcb. 

2.  If  two  or  more  defendants  in  the  same  action  Ante,  p.  S3. 
diall  appear  by  the  same  attorney  and  at  the  same 

time,  die  names  of  all  the  defendants  so  appearing 
shall  be  inserted  in  one  appearance. 

Attobney  and  Guabdian. 

3.  An  attorney  not  entering  an  appearance  in  pur-  Ante,  p.  ii. 
suance  of  his  undertaking  shall  be  liable  to  an  attach- 
ment. 

4.  No  attorney  shall  be  changed  without  the  order 
of  a  judge* 

5.  A  special  admission  of  prochein  amy,  or  guar- 
dian, to  prosecute  or  defend  for  an  infant,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  in  any  but 
the  particular  action  or  actions  specified* 

Joinder  op  Parties. 

6.  Whenever  a  plaintiff  shall  amend  the  writ  after  Ante,  p.  40. 
notice  by  the  defendant,  or  a  plea  in  abatement  of  a 
nonjoinder  by  virtue  of  the  Common  Law  Procedure 

Act,  18o2,  s.  36,  he  shall  file  a  consent  in  writing  of 
the  party  or  parties  whose  name  or  names  are  to  be 
added,  together  with  an  affidavit  of  the  handwriting, 
and  give  notice  thereof  to  the  defendant,  unless  the 
filing  of  such  consent  be  dispensed  with  by  order  of 
the  court  or  a  judge. 

Pleadings. 

7.  No  side  bar  rule  for  time  to  declare  shall  be  Antt,p.si. 
granted* 

D.  P 
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8.  The  deiBiidaiit  shall  not  he  %t  hbetty  to  waive 
his  ple%  or  enter  a  relictd  verificatione  after  a  de* 
nmrrer,  without  leave  of  the  court  or  a  judgeiy  unless 
by  consent  of  the  plaintiff  or  hie  attorney. 

Ant«,  p.  60.  9^  Xn  case  the  time  £i>r  pleading  to  any  declaratioB 
or  for  answering  any  pleadings,  shall  not  have  expired 
before  the  tenth  day  of  Angnst  in  any  year,  the  party 
called  upon  to  plead,  reply,  &€.,  shall  have  the  same 
number  of  days  for  that  purpose  after  the  24th  day  o£ 
October,  as  if  the  declaration  or  preceding  pleading 
had  been  delivered  or  filed  on  the  24th  of  October. 

Ante,  p.  48.  10.  Where  a  defendant  shall  plead  a  plea  of  judg- 
ment recovered,  he  shall  in  the  margin  of  such  plea 
state  the  date  of  such  judgment,  and  if  such  ju^- 
ment  shall  be  in  a  court  of  record  the  number  of  the 
roll  on  which  such  proceedings  are  entered,  if  any  ; 
and,  in  default  of  his  so  doing,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and 
in  case  the  same  be  falsely  stated  by  the  defendant,  the 
plaintiff,  on  producing  a  certificate  fh>m  the  proper 
officer  or  pers<m  having  the  custody  of  the  records  or 
proceedings  of  the  court  where  such  judgment  is 
alleged  to  have  been  recovered,  that  there  is  no  such 
l*ecord  or  entry  of  a  judgment  as  therein  stated,  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

Payment  of  Monbt  into  Coubt. 

Ante,  p.  68.  11.  No  affidavit  shall  be  necessary  to  verify  the 
plaintiff's  signature  to  the  written  authority  to  his 
attorney  to  take  money  out  of  court,  unless  specially 
required  by  the  Master. 

Ante,  p.  68.  12.  When  money  is  paid  into  court  in  respect  of 
any  particular  sum  or  cause  of  action  in  the  declara- 
tion, and  the  plaintiff  accepts  the  same  in  satis&cUon, 
the  plaintiff,  when  the  costs  of  the  cause  are  taxed, 
shall  be  entitled  to  the  costs  of  the  cause  in  respect  of 
that  part  of  his  claim  so  satisfied,  up  to  the  time  the 
money  is  so  paid  in  and  taken  out,  whatever  may  be 
the  result  of  any  issue  or  issues  in  respect  of  other 
causes  of  action;  and  if  the  defendant  succeeds  in  de- 
feating the  residue  of  the  claim,  he  will  be  entitled  to 
the  costs  of  the  cause  in  respect  of  such  defence,  com- 
mencing at  '*  Instructions  fi^r  Plea,"  but  not  before. 

When  money  is  paid  into  court  after  issue  joined,  and  the 
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plaintttF  eleott  io  go  oo  witk  ihrn  aotkm  for  the  residae  of  bis 
claim,  and  fiiils  at  the  trial,  he  is  not  entitled,  on  taxation  of 
costs,  to  the  costs  of  preparations  for  trial,  even  although  partly 
incurred  before  the  payment  into  court,  as  the  taxation  ought 
tben  to  be  oonaidered  as  taxation  of  the  costs  on  aaaendment  of 
pleading,  and  not  under  this  rule  {Uarrold  y.  Smithy  6  H«  &  N. 
34$!;  L.  J.  29,  Ex.  141). 

13.  Where  money  is  pud  into  court  in  several  Ante,p.6S. 
actions  which  are  consolidated,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to  trial  on  one  and  &ils,  he 

shall  he  entitled  to  costs  on  the  others  up  to  the  time 
of  paying  money  into  court. 

Demubrer. 

14.  The  party  demurring  may  give  a  notice  to  the  Ante,  p.  77. 
opposite  party  to  join  in  demurrer  m  four  days,  which 

notice  may  be  delivered  separately,  or  indorsed  on  the 
demurrer,  otherwise  judgment. 

15.  No  motion  or  rule  for  a  concilium  shall  be  re-  Ante,  p.  76. 
quired,  but  demurrers  as  well  as  all  special  cases,  spe- 
cial verdicts,  and  i^peals  from  County  Courts,  dudl 

be  set  down  for  argument  in  the  special  paper  at  the 
request  of  either  party,  four  clear  days  before  the  day 
on  which  the  same  are  to  be  argued,  and  notice  thereof 
shall  be  given  forthwith  by  such  party  to  the  opposite 
party. 

16.  Four  clear  days  before  the  day  appointed  for  Ante,  p.  77. 
argument  the  plaintiff  shall  deliver  copies  of  the  de- 
murrer book,  special  case,  special  verdict,  or  appeal 

cases,  with  the  points  intended  to  be  insisted  on,  to  the 
Lord  Chief  Justice  of  the  Queen's  Bench  or  Conmion 
Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  Mid 
the  senior  puisne  judge  of  the  court  in  which  the 
action  is  brought ;  and  the  defendant  shidl  deliver 
copies  to  the  two  other  judges  of  the  court  next  in 
seniority  ;  and  in  default  thereof  by  either  party,  the 
other  party  may  on  the  day  following  deliver  such 
copies  as  ought  to  have  been  so  delivered  by  the  party 
making  default ;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  mr  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies.  If  the  statement  of  the  points  luive 
not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deliver 
idso  his  statement  of  the  points  to  the  otiier  two  judges, 

p2 
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either  by  marking  the  same  in  the  margin  of  the  books 
delivered,  or  on  separate  papers. 

Ante,  p.  r«.  17.  When  there  shall  be  a  demurrer  to  part  only  of 
the  declaration  or  other  subsequent  pleadings,  those 
parts  only  of  the  declarations  and  pl^dings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer 
books ;  and  if  any  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof,  on  taxation, 
either  as  between  party  and  party,  or  as  between  at- 
torney and  client. 

Venue,  Change  op. 

Anu,  p.  55.  18.  No  venue  shall  be  changed  without  a  special 
order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties. 

Particulars  op  Demand  or  Set-off. 
Ante,  p.  57.  19.  With  every  declaration  (unless  the  writ  has  been 
specially  indorsed  under  the  provisions  contained  in 
the  26th  section  of  the  Common  Law  Procedure  Acty 
1852),  delivered  or  filed,  containing  causes  of  action 
such  as  those  set  forth  in  Schedule  (fi.)  of  that  act,  and 
numbered  from  1  to  14  inclusive,  or  of  a  like  nature, 
the  plaintiff  shall  deliver  or  file  fdll  particulars  of  his 
demand  under  such  claim,  where  such  particulars  ctfn 
be  comprised  within  three  folios ;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver 
or  file  such  a  statement  of  the  nature  of  his  claim, 
and  the  amount  of  the  sum  or  balance  which  he  claims 
to  be  due,  as  may  be  comprised  within  that  number  of 
folios ;  and  with  every  plea  of  set-off  containing  claims 
of  a  similar  nature  as  those  in  respect  of  which  a 
plaintiff  is  required  to  deliver  or  file  particulars,  the 
defendant  shall  in  like  manner  deliver  particulars  of 
his  set-off.  And  to  secure  the  delivery  or  filing'  of 
particulars  in  all  such  cases,  it  is  ordered,  that  if  any 
such  declaration  shall  be  delivered  or  filed,  or  any  plea 
of  set-off  delivered,  without  such  particulars  or  such 
statement  as  aforesaid,  and  a  judge  shall  afterwards 
order  a  delivery  of  particulars,  the  plfuntiff  or  de- 
fendant, as  the  case  may  be,  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of 
obtaining  such  order,  or  of  the  particulars  he  may 
afterwards  deliver ;  and  a  copy  of  the  particulars  of 
the  demand,  and  set-o£^  shall  be  annexed  by  the  plain- 
tiff's attorney  to  every  record  at  the  time  it  is  entered 
with  the  proper  officer. 
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Pardculars  of  claim  have  been  ordered  by  a  judge  in  an  action 
for  an  injury  to  the  person  by  negligent  driving  ( fVieki  ▼.  Mae- 
mamara,  3  H.  &  N.  668) ;  tee  also  Horloek  ▼.  Lediard  (10  M.  & 
W.  677). 

The  defendant,  in  an  action  for  calls,  having  pleaded  fraud, 
was  ordered  to  give  particulars  thereof  {3PCreight,  0.  M.,  v. 
St€vens,  L.  J.  81,  Ex.  455). 

20.  A  summons  for  particulars,  and  order  thereon, 
may  be  obtained  bj  a  defendant  before  appearance, 
and  msj  be  made,  if  the  judge  think  fit,  wiUiout  the 
production  of  any  affidavit. 

21.  A  defendant  shall  be  allowed  the  same  time  xnte.p.eo. 
for  pleading  after  the  delivery  of  particulars  under 

a  judge's  order  which  he  had  at  the  return  of  the 
summons,  unless  otherwise  provided  for  in  such  order. 

Secubitt  fob  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must,  in  ordinary  cases,  be  made 
before  issue  joined. 

Security  for  Coits  generally. 

An  appl'cation  to  compel  the  plaintiff  to  give  security  for  costs  Seem-Uv/or 
must,  in  ordinary  cases  (see  Gell  v.  Curzon,  4  Exch.  818),  be  eotUgmt* 
made  before  issue  joined  (R.  G.,  H.  T.  1853,  r.  22,  iupra) ;  but  it  r^ihi* 
may  be  made  after  issue  joined,  if  the  necessity  for  it  has  then  first 
come  to  the  defendant's  knowledge,  and  no  step  has  been  taken 
by  the  defendant  ia  the  cause  subsequently  to  such  knowledge 
having  been  acquired  {Duncan  v.  SHnt,  5  B.  &  A.  702  > ;  but  it  can 
only  he  made  after  appearance  in  au  ordinary  action,  although 
the  affidavit  on  which  it  is  made,  need  not  disclose  the  state  of 
the  proceedings  {Cole  v.  Beardy,  5  DowL  161);  and  so  also  in 
cases  under  C.  L.  P.  A.  1854,  s.  93  (p.  261),  tupra* 

In  order  to  have  a  stay  of  proceedings  in  the  rule  niti,  in  an 
application  for  security  for  costs,  a  demand  must  be  made  to  the 
claimant,  before  the  court  or  a  judge  is  applied  to  (Bailie  v.  De 
Bemalest  1  B.  &  A.  831 ) ;  and  unless  such  application  be  made,  the 
defendant  may  have  to  pay  the  costs  of  the  motion  {Fletcher  v. 
Lewt  3  A.  &  £.  551).  Two  days'  notice  of  the  application  must 
also  be  served  on  the  claimant  (R.  G.,  U.  T.  1853,  r.  160);  but 
this  notice  is  not  equivalent  to  a  demand  of  security  {Huntley  v. 
Bulmer,  6  DowL  6SZ ) ;  the  rule  absolute  will,  however,  stay  the 
proceedings  without  a  previous  application,  until  the  security  is 
given. 

Irrespectively  of  the  provisions  of  C.  L.  P.  A.  1854,  s.  93  ^ft,,„e« 
(p.  261 ),  supra,  security  for  costs  may  be  ordered  wherever  the  abroad. 
plaintiff,  or,  if  several,  where  all  the  plaintiffs  {JtPConnell  v. 
Johnstone,  1  East,  431 ;  Thomel  v.  Roelants,  2  C.  B.  290),  per- 
mBneniiy  {Henschen  v.  GarveSy  2  H.  Bl.  383 ;  Foss  v.  Wagner,  2 
Dowl.  499  ;  Drummond  v.  Tillinghirst,  16  Q.  B.  740)  reside  any- 
where  out  of  the  jurisdiction  {Baxter  v.  Morgan,  6  Taunt.  379; 
Chevalier,  exors.  ^rc,  v.  Finnis,  1  B.  &  B.  277 ;  Limerick  Railway 
Company  v.  Fraser,  4  Bing.  394 ;  Tamhisco  v.  Pacififio,  L.  J.  21, 
Ex.  276).    But  a  distinction  ia  made  between  domiciled  English" 
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MM  OB  the  one  hand,  and  other  British  tuVJects  and  foreignen, 
ttrictlf  to  called,  o«  the  other  {Chippie  ▼.  WatU^  L.  J.  29.  Q.  B. 
167).  In  tho  caee  of  an  EmgUskwumt  the  absence  that  entidet  a 
defendant  to  security  for  costs  roust  be  voluntary,  as  diatingoished 
from  absence  in  the  service  of  the  state  (  ffhttaU  ▼.  CampMl,  S 
H.  9(  N.  601 :  L.  J.  29,  Ex.  326). 

So  a  plaintiff  in  the  civil  service  of  the  East  India  Coaspa^r 
and  residing  within  its  territory,  was  liable  to  give  security  for 
costs  (Phwden  v.  CompkeU,  U  J.  3S,  Q.  B.  S84). 

The  foreign  master  of  ti/aretgm  ship,  tbongh  regularly  trading 
to  and  from  England,  may  be  required  to  give  security  fior  costs 
( inlander  v.  Bames,  6  H.  &  N.  509;  L.  J.  30,  Ex.  151);  aliter 
in  the  case  of  an  English  ship  (Hemchen  v.  Garves,  ubi  supra). 

Where  a  plaintiff's  body  is  at  the  disposal  of  the  crown,  ss 
where  he  is  confined  (even  in  England)  ttnder  aeoteooe  of  ornos- 
portation,  security  may  be  reqnired  {Barren  v.  PmMr,  L.  J.  23, 
Ex.  162) ;  but  see  Aforta  v.  HaU  (2  B.  &  P.  236). 

Where  a  plaintiff  carried  on  business  abroad,  and  had  no  per- 
manent residence  in  Enriand,  but  was  in  England  at  die  time  of 
bringing  the  action ;  an£  it  was  sworn,  had  no  intention  of  leav' 
ing  Uie  country :  it  was  held,  that  this  was  no  sufficient  answer 
to  an  application  for  security  for  costs,  inasmuch  as  it  was  not 
distinctly  sworn  that  he  resided  and  intended  to  continue  to  re- 
side heve ;  and  it  was  also  held,  that  it  was  no  answer  to  such  ap- 
plication, that  the  action  was  brought  in  parauanee  of  libeity 
reserved  by  the  Vice-Chancellor,  it  not  being  brought  by  his 
direction  (Oliva  v.  Johnson^  5  B.  &  A.  908). 

The  possession  by  the  plaintiff  of  real  property  availaUe  to 
process  against  him,  is  an  answer  to  an  application  for  security 
for  costs,  unless  the  plaintiff  be  a  foreigner  (Swinbume  v.  Carter ^ 
L.  J.  23,  Q.  B.  16  ;  per  Crompton,  J.,  B.  C). 

Peers  {Lard  Nugent  v.  Haramrtt  2  Dowl.  636)  and  odien 
{Duke  de  MonteUano  ▼.  Christian,  5  M.  &  S.  609)  who  are  privi- 
leged  from  personal  process  are,  as  a  consequence,  and  bciause 
their  persons  are  for  purposes  of  execution  beyond  Ae  reach 
of  the  ordinary  ciril  process  of  the  courts,  exempt  from  liabQity 
to  give  security  for  costs ;  but  foreign  sovereigns  are  not  thus 
exempt  {Othe,  King  of  Greece,  v.  Wright,  6  Dowl.  12). 

Security  may  be  required  from  foreign  companies  {lAmeri^ 
RmUwaif  Company  v.  Eraser,  uH  supra). 

Defendants  in  replevin,  and  in  interpleader,  are  upon  the  same 
footing,  in  respect  to  security  for  costs,  as  plaintifik  in  other 
actions  (but  see  Ridgway  v.  Jones,  L.  J.  29,  Q.  B.  97;  Mby  v. 
CrutcUey,  1  B.  &  B.  605;  Bena%ech  v.  Bessett,  1  C.  B.  Z\i; 
miUttms  V.  Crostling,  4  D.  &  L.  660). 

AudUA  quereld  is  an  action  within  the  meaning  of  3  4:  4  Will* 
4,  c.  42,  s.  34,  in  which  costs  may  be  recovered,  and  in  wbicb, 
therefore,  security  for  costs  may  be  ordered  (fioZme*  v.  Pembertm, 
7  W.  R.  160,  Q.  B.). 
Poverty  of  The  poverty  of  a  plaintiff  is,  by  itself,  no  ground  for  ordering 

piatntif,  security  for  costs  {Gregory  v.  Eldndge,  2  C.  &  M.  836;  Aw  v. 
Jacques,  8  M.  &  W.  135) ;  but  where  a  person  in  insolvent  cir^ 
cumstanoes  sues  substantially  {Tenant  v.  Broum,  5  B.  &  C.  208; 
AtCo^eyy,  Brennan,  10  Jr.  Com.  Law  Rep.  169,  Ex.),  on  behalf 
of  another,  security  for  costs  may  be  required  {Goatiey  v.  £aiiMf'f 
L.  J.  24,  C.  P.  88);  but  see  in  Interpleader,  Ridgtotty  v.Jemh 
ubi  supra. 

When  a  relative  of  an  infant,  who  has  been  appointed  proekm 
•mi  to  sue  on  his  behalf,  turns  out  to  be  insol  vent,  the  Court 
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vin  numre  him,  mien  it  appean  that  no  other  person  can 
be  properly  appoiiited  in  his  pUoe  (Lee$  v.  Smithy  L.  J.  29,  Exch. 

See  generally  upon  the  snbjoct  of  security  for  costs,  Chit 
iick.  I^Bc,  11th  ed.,  index,  title  **  Security  for  Costs:"  and  see 
WkUait  ▼.  CmmpbtUt  v^  Mpro,  where  it  was  held  that  a  former 
•ervant  of  the  Bast  India  Company,  whose  services  had  been 
tnittferred  to  the  crown  by  virtue  of  the  21  &  22  Vict  c.  106, 
was,  while  in  India  on  such  service,  exempt  from  giving  security 
for  costs  upon  suing  here ;  also  CkappU  v.  WmUs,  ubi  npra,  where 
it  wss  held  that  an  officer,  not  shown  to  have  any  residence  in 
Eo|;lai>d,  and  who  was  a  native  of  Ireland,  and  serving  with  his 
regunent  there,  was  not  exempt  from  beinff  compelled  to  give 
security  Ibr  costs  in  an  action  brought  by  aim,  inasmuch  as  it 
did  not  appear  that  he  was  removed  out  nf  the  Jurisdiction  by  the 
orden  m  the  crown.  A  defendant  residing  abroad  who  has 
bmigfat  enror,  and  has  not  put  in  bail  in  error,  may  be  required 
to  me  security  for  costs  (  ml  v.  fox,  cited  p.  1 18,  ante). 

See  as  to  security  for  costs  under  *'  The  Joint  Stock  Com- 
panies Act  1857,'*  s.  24  (Justralian  SUam  Ship  Company  v. 
Flemhg,  4  Kay  &  J.  407). 

In  the  cast  of  joint  stock  companies  with  limited  liability,  pro- 
vision is  made  for  security  for  costs  by  the  Companies  Act,  1862, 

DlSCOWTDTUANCE. 

23.  To  entitle  a  plaintiff  to  diecontinne  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendant's consent,  bat  the  rule  shall  contain  the  nnder- 
taking  on  the  part  of  the  plaintiff  to  pay  the  costs,  and 
a  consent  that  if  they  are  not  paid  within  four  days 
after  taxation  defendant  ehall  be  at  liberty  to  sign 
judgment  of  non  pros. 

If  the  plaindff  does  not  pay  the  costs,  the  defendant  may  ns^ 
]i>d|iDent  of  non  pros.  Where,  under  the  former  practice,  the  de- 
iendaot  moved  for  judgment  as  in  case  of  a  nonsuit,  the  court 
<*ucl>vged  the  rule  {Cooper  v.  Holloway,  1  Hodg.  76) ;  and  in  a 
CMS  where  tha  plaintiff,  instead  of  paying  the  costs,  took  the 
^u*e  to  trial  and  got  a  verdict,  the  court  refused  to  disturb  it 
K^dgington  v.  Proudmany  1  Dowl.  152). 

See  as  to  costs  upon  a  discontinuance  after  an  abortive  trial, 
*>i^T.  Wilkin  (L.  J.  %%  Ex.  73). 

Stating  Proc^epings. 

24.  In  any  action  against  an  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory  note,  the  de- 
fendant shall  be  at  liberty  to  stay  proceedings  on  pay- 
xnent  of  the  debt  and  costs  in  that  action  only. 

See  SmUh  v.  Woodcock,  4  T.  R.  691. 


•  u< 


^^  ^ere  a  limited  companyli  plaintlir  or  pnnoer  In  any  action,  suit  or 
^^K«tl proceeding,  any  Judge  having  Jurisdiction  in  the  matter  may,  if  it 
TSS^  ^  **7  ecBdIMe  testimony  that  there  is  reason  to  believe  that  if  the 
r^J2S"^  ^  successAil  in  his  defence  the  asseU  of  the  company  will  be 
"^'P'Kat  to  pay  his  eoeta,  reauire  eafflcient  security  to  be  given  for  such 
«w%,  und  may  suy  all  prooeedmgs  untfl  such  security  is  given." 
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Cognovit  ;  Wabrawt  op  Attorney  ;  Jcjdge^s 
Order  for  Judgment. 

26.  No  judgment  ehall  be  signed  upon  any  cognovit 
or  any  warrant  of  attorney  without  such  cognoTit  or 
warrant  being  delivered  to  and  filed  by  the  Master, 
who  is  hereby  ordered  to  file  the  same  in  the  order  in 
which  it  is  received. 

See  Co<rp€r  ▼.  CTronl  (12  C.  B.  154). 

26.  Leave  to  enter  up  judgment  on  a  warrant  of 
attorney  above  one  and  under  ten  years  old,  is  to  be 
obtained  by  order  of  a  judge  made  ex  parte,  and  if  ten 
years  old  or  more,  upon  a  sunmions  to  show  cause. 

It  must  be  shown  that  the  defendant  was  alive  within  a  rea- 
sonable time  {Sioeki  ▼.  WUles^  6  Dowl.  221).  Where  the  defeod- 
ant  is  abroad,  greater  latitude  is  allowed  (Jokntim  ▼.  Fry,  5  Dowl 
215). 

See,  for  circumstances  under  which  leave  may  be  refiised, 
Sherburne  t.  Lord  Huntingtower  (11  W.  R.  145,  Q.  B.). 

27.  Every  attorney  or  other  person  who  shall  prepare 
any  warrant  of  attorney  to  confess  judgment  which  is 
to  be  subject  to  any  defeasance,  shall  cause  such  de- 
feasance to  be  written  on  the  same  paper  or  parchment 
on  which  the  wan-ant  is  written,  or  cause  a  memoran- 
dum in  writing  to  be  made  on  such  warrant,  containing 
the  substance  and  effect  of  such  defeasance. 

28.  The  costs  of  filing  a  judge's  order  for  judgment 
against  a  trader  defendant  under  the  Bankrupt  Act, 
shall  not  be  allowed  unless  specially  ordered  by  the 
judge. 

Evidence  ;  Admission  and  Inspection  of  Docu- 
ments ;   SUBPCENA  TO  produce  ReCOBDS  ;  DEPO- 
SITIONS on  Interrogatories. 
Ante,  p.  M.        29.  The  form  of  notice  to  admit  documents  referred 

to  in  the  Common  Law  Procedure  Act,  1852,  section 

117,  may  be  as  follows : 

In  the  a  B.^ 

C.  p.  V    A.  B.  V.  C.  D. 

or  Exeheq.) 

Take  mtict,  that  the  i^f  .\  '"j***  f«r '"•P^'  '•  "*: 

(  Defendant}     duee  tit  evidence  the  seterm 

documents  hereunder  spec^ied,  and  that  the  tame  may  be  msptftei 
h  the  I  p^^S?  I    hit  attorney  or  agent  at  ,  on         ,  6#- 

tween  thehourt  of        i  and  the  {^^"'}  it  hereby  requM, 
vnthin  48  hourt  from  the  last-mentioned  hour,  to  adwdt  that  sudt  rf 
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lie  said  doeumenU  aa  artt  tpecf^Ud  to  be  originaU  wen  retpectimly 
wrUUm,  eignedt  or  exeemtedf  at  they  purport  retpeetipoiy  to  have  been  ; 
thai  smeh  at  are  epeei^d  at  copies,  are  tme  copies ;  and  such  docu* 
ments  as  are  stated  to  have  been  terved,  tent,  or  delivered,  were  to 
seruedt  tent,  or  delivered  respectively,  taping  ail  jutt  exceptions  to 
the  eiJmtissibiiity  qf  all  such  documents  as  evidence  in  this  cause, 
JDaied,  ^ 

G.  H^  Attorney 

To  E.  F.,  Attorney, 

[Here  describe  the  documents,  the  manner  of  doing  which 
may  be  as  follows :] 

OriginaU. 


DeseriptUm  of  the  Docuwunit. 


Deed  of  coTenant  between  A.  B.  and  C.  D. 

1st  part ;  and  JS.  F.  2nd  part 

Indenture  of  lease  from  A»  B,  to  C.  D 

Indenture  of  release  between  A.  B,,  C  D., 

1st  part,  die 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  goods  by  ship  Ita- 

beUa  on  Toyage  from  Oporto  to  London 
Memorandum  of  agreement  between  C.  D,, 

captain  of  said  ship,  and  E.  F,  •• • 

Bill  of  exchange  for  100^  at  three  months, 

drawn  by  A,  B,  on  and  accepted  by  C.  D., 

indcflnsed  by  £.  F,  and  O,  H, 


Date, 


Ist  January,  1848. 
Ist  February,  1848. 

2nd  February,  1848. 
1st  March,  1848. 

3rd  December,  1847. 

1st  January,  1848, 

Ist  May,  1849. 


Copies, 


Dueription  o/Doeumenis. 

Register  of  baptism  ^ 
of  A.  B,  in  the  > 
parish  of  X j 

Letter  —  plaintiff  to"! 
defendant    / 

Notice  to  produce ) 
papers •  | 

Record  of  a  judgment  \ 
oi  the  Court  off 
Queen's  Bench  in^ 
an  action,  /.  S.  v.  i 

Jm     JT  .  ••••••••••     J 

Letters  patent  of^ 
Kinff  Charles  II.  in  V 
tbe  Rolls  Chapel ..  j 


Datet, 


Jan.  1, 1808. 
Feb.  1,  1848. 
March  1, 1848. 


Trinity  Term, 
lOtb  Vict. 


Jan.  ly  1680. 


Originol  or  Duplieets,  terved. 
Bent,  or  dtlivtrtd,  wksn, 
how,  and  bp  whom. 


{Sent  by  General  Post, 
Feb.  2,  1848. 
/  Served  March  2, 1848, 
<      on   defendant's   at- 
(^    tomey,  by  £.  F,  of— 
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Ante,  p.  94.  80.  In  sll  cascB  of  triab,  write  of  inqoiry,  or  in- 
quisitions of  any  kind,  either  party  may  call  on  die 
other  party,  hy  notice,  to  admit  documents  in  the 
manner  proTided  by  and  subject  to  the  provisions  of 
the  Common  Lav  Prooedore  Act,  1862 ;  and  in  ease 
of  the  refusal  or  neglect  to  admit  after  such  notiee 
given,  the  costs  of  proving  the  document  shall  be 
paid  by  the  party  so  ne^ecting  or  refusing,  whatever 
the  result  of  the  cause  may  be ;  unless  at  the  trial  or 
inquisition  the  judge  or  preading  officer  shall  certify 
that  the  refusal  to  admit  was  reasonable ;  and  no  costs 
of  proving  any  document  shall  be  allowed  unless  such 
notice  be  given,  except  in  cases  where  the  omission  to 
give  the  notice  is,  in  the  opinion  of  the  Master,  a 
saving  of  expense. 

31.  An  order  upon  the  lord  of  a  manor  to  allow  the 
usual  limited  inspection  of  the  court  rolls,  on  the  appli- 
cation of  a  eopjhold  tenant,  may  be  absolute  in  the 
first  instance,  upon  an  affidavit  that  the  oopjhold 
tenant  has  applied  for  and  been  refused  inspection. 

32.  No  subpoena  for  the  production  of  an  original 
record  rfiall  be  issued,  unless  a  rule  of  court  or  the 
order  of  a  judge  shall  be  produced  to  the  officer  issuing 
the  same,  and  filed  with  him,  and  unless  the  writ  shall 
be  made  conformable  to  the  description  of  the  docu- 
ment mentioned  in  such  rule  or  order. 

Ante,  pp. «««      33.  All  depositions  of  witnesses  taken  under  the 

239.  '  order  of  a  judge,  rule  of  court,  or  writ  of  commission, 

shall  be  returned  to  and  filed  in  the  office  of  the 

masters  of  the  court  in  which  the  action  or  proceeding 

is  pending. 

Trial,  Noticb  of  Triax,  and  Inquibt. 

Ante,  p.  81.  34^  Notico  of  trial  or  inquiry,  and  of  continuance  of 
trial  or  inquiry,  shall  be  given  in  town ;  but  counter- 
mand of  notice  of  trial  or  inquiry  may  be  given  either 
in  town  or  country,  unless  otherwise  ordered  by  the 

•  court  or  a  judge* 

The  frequency  of  resort  to  writs  of  trial  seems  to  justify  the 
insertion  here  of  the  statutory  enactments  concerning  them- 

c.  42*  ^*"'  '•^  ^  *  *  ^'^^-  *»  ^-  **• 

Ah  Act  for  th*  further  Amendment  qf  the  Law,  and  the  better  dd' 
vaneement  qf  Justice, 

^^'  1^*  Section  17.  That  in  any  action  depending  in  any  of  the  aid 

Power  to  di.    superior  courts  for  any  debt  or  demand  in  which  the  sum  sought 
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to  be  nooverecL  mmd  iadoned  oo  tbt  writ  of  fuqaro^Qt,  thall  not  nft  iMnet 

exceed  ^enty  poondi,  it  ahah  be  Uwful  for  the  court  in  which  {^*|iS-**'* 

tach  soit  shftll  be  depending,  or  «ny  judge  of  anj  of  the  said  tiont  to  be 

«NDts,  if  Boch  court  or  judge  shall  be  satiafied  that  the  trial  will  tried  before 

not  ioTolve  any  difficult  queatioo  of  fact  or  law,  and  such  court  ^*  <^?^^  ®' 

9r  judge  ahall  think  at  so  to  do,  to  order  and  direct  that  the  iasue  *°yj^°'®' 

or  imies  joined  shall  be  tried  before  the  aberiff  of  the  county 

vhere  the  action  is  brought,  or  any  judge  of  any  court  of  record 

ior^  the  recovery  of  debt  in  such  county,  and  for  that  purpose  a 

writ  dliall  issue  directed  to  such  sheriff^  commanding  him  to  try 

tach  issue  or  issues,  bv  a  jury  to  be  summoned  by  nim,  and  to 

Ktom  such  writ  with  the  fiodii^  of  the  jury  th€Teon  indorsed,  at 

a  day  certain,  in  term  or  in  Tsoation,  to  be  named  in  such  writ  { 

tod  thereupon  such  sheriff  or  judge  shall  aununon  a  jury,  and 

tball  proceed  to  try  sueh  issue  or  issues. 

Section  18.  That  at  the  return  of  any  such  writ  of  inquiry,  or      See.  18. 
writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs  shall  he  Upon  the  r»- 
tixed,  judgment  signed,  and  execution  issued  forthwith,  unless  if  toquiry'OT 
the  riicriff  or  his  deputy  before  whom  such  writ  of  inauiry  may  » tni  of 
be  executed,  or  such  sheriff,  deputy,  or  judge  before  whom  such  iMnet,  judg- 
trill  shall  be  had,  rtiall  certify  under  his  hand  upon  such  writ  that  JJJJJd**^^. 
judgment  ought  not  to  be  signed  until  the  defendant  shall  have  j^  ^p, 
b*d  an  opportunity  to  anply  to  the  court  for  a  new  inquiry  or  ghe;iff,;^,to 
tnw,  or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order  «uch  iMuet, 
that  judgment  or  execution  shall  be  stayed  rill  a  day  to  be  named  to  haye  the 
in  sQch  order ;  and  the  verdict  of  such  jury  on  the  trial  of  such  ^^^^  ^**7, 
i<«Qe  or  issues  shall  be  as  valid  and  of  the  like  force  as  a  verdict  J!!^p4m. 
^•jory  at  niti  print ;  and  the  sheriff  or  his  deputy,  er  judge, 
TcssidiQg  at  die  trial  of  suoh  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are  hereinafter 
giten  to  judges  at  niti  prhu. 

To  found  jurisdietion  under  these  enactments,  the  stun  sub- 
■^tially  (AUem  w.  Pink,  4  M.  fr  W.  140)  sought  to  be  recovered, 
ud indorsed  upon  the  writ  {Ooilin  v.  C&itereU,  14  M.  &  W.  71), 
■«t  not  exceed  201.  (BwrMgk  ▼.  Kingdom,  2  C.  &  M.  476) ; 
l>Qt  see,  aa  to  interest  reoovmd,  ulira  debt,  and  quh  damages, 
^•««ri4g«  V.  Seth  (2  Dowl.  N.  S.  954 ;  and  see  Frytr  v.  Smith, 
i  M.  &  G.  605).  The  claim  mwt  therefore  be  for  liquidated 
{Jaequct  v.  Boura,  5  M.  &  W.  155)  damages  for  breach  of  contract 
(mh  V.  Brown,  2  M.  &  W.  651) :  nor  can  conaent  give  juris- 
«tien(/i.) 

The  sheriff* s  jurisdiction  expires  upon  the  writ  becoming 
'^^'viiahle ;  and  any  trial  after  that  time  u  a  mere  nullity  (Cat  v. 
Norton,  L.  J.  25,  JKx.  248). 

Tbe  officer  presiding  st  the  trial  may  adjourn  the  trial,  or  the 

P>«iktiff  may  withdraw  the  writ  (Shaw  v.  Qwtn,  L.  J.  25,  C.  P. 

lOS). 

Rales  md  for  new  trials  in  cases  tried  under  writs  of  trial  nuist 
^  Atnrti  up  on  reading  the  notes  of  the  presiding  officer ;  and 
^  most  be  verified  by  affidavit  {Johnton  v.  Welis,  2  C.  &  M. 
n&;  Thmnm  v.  Edwards,  I  C,  M.  ft  R.  382).  No  new  trial  wUl 
■^  gnated  in  any  case  tried  under  a  writ  of  trial,  where  the  verdict 
"  for  leu  than  5L  ( mUiams  v.  Evans,  2  M.  ft  W.  220)u 

Under  the  19  ft  20  Vict.  c.  108,  s.  26,  actions  for  liquidated 
^^  whereof  a  sum  not  exceeding  ^0/.  remains  in  dispute, 
JJ^7>  in  certain  CMes,  be  sent  down  to  be  tried  in  county  courts. 
The  eoactment  is  as  follows : — **  Where,  in  any  action  of  contract  * 
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brought  in  •  superior  court,  the  claim  indoned  on  the  writ  doet 
not  exceed  fiftj  pounds,  or  where  such  claim,  though  it  origi- 
nally exceeded  fifty  pounds,  is  reduced  by  payment  into  court, 
payment,  an  admitted  set-off,  or  otherwise,  to  a  sum  not  exceed- 
ing  fifty  pounds,  a  judge  of  a  superior  court,  on  the  applicatioo 
of  either  party,  after  issue  joined,  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried  in 
any  countv  court  which  he  shall  name ;  and  thereupon  the  plain- 
tin  shall  lodge  with  the  registrar  of  such  court  such  order  and 
the  issue ;  and  the  judge  of  such  court  shall  appoint  a  day  for 
the  hearing  of  the  cause,  notice  whereof  shall  be  sent,  by  post  or 
otherwise,  by  the  registrar  to  both  parties  or  their  attomies ;  and 
after  such  hearing  the  registrar  shall  certify  the  result  to  the 
master's  office  of  such  superior  court ;  and  judgment  in  accord- 
ance with  such  certificate  may  be  signed  in  such  superior  court" 

Under  this  section,  a  judge  ordered  that  the  trial  in  an  ac- 
tion brought  in  the  Queen's  Bench  should  be  had  in  a  county 
court :  no  applicatiou  was  made  to  him  to  impose  any  terms :  the 
action  havmg  been  tried,  the  costs  were  taxed  by  the  master 
according  to  the  scale  of  the  superior  courts,  so  fir  as  regarded 
the  proceedings  in  the  Queen's  oench ;  but  so  far  as  regarded 
the  proceedings  in  the  county  court,  according  to  the  county 
court  scale.  On  motion  to  review  his  taxation,  it  was  held,  that 
he  was  justified  in  so  far  adopting  the  county  court  scale  as  bis 
guide  (  Wheatcr^ft  ▼.  Potter,  EL  Bl.  &  El.  737>. 

Ante,  p.  81.  35,  The  expression  "short  notice  of  trial,"  or  "short 
notice  of  inquiry/'  shall  in  all  cases  be  taken  to  mean 
four  dajs. 

See  Flowert  ▼.  Welch,  9  Exch.  272. 
As  to  the  mode  of  computing  the  dajrs,  see  r.  174,  pott, 
A  defendant  is  only  bound  to  take  short  notice,  if  under  terms 
to  do  so,  for  the  next  sittings  specified.     If  the  plaintiff  allows  a 
sittings  to  pass,  he  must  give  the  ordinary  ten  dm*  notice  under 
8.  97  of  the  statute  (Dignam  v.  Ibbotton,  3  M.  6c  W.  431). 

Ante,  p.  82.  36.  Notico  of  trial  or  imquirj  may  be  continued  to 
any  sitting  in  or  after  term,  on  giving  a  notice  of 
continuance  four  days  before  the  time  mentioned  in 
the  notice  of  trial  or  inquiry,  unless  short  notice  of 
trial  or  inquiry  has  been  given,  in  which  cases  two 
days'  previous  notice  shall  be  sufficient,  unless  other- 
wise ordered  by  the  court,  or  a  judge,  or  by  consent 

A  ate,  p.  w.  37,  Countermand  of  notice  of  inquiry  shall  be  given 
four  days'  before  the  day  of  inquiry  mentioned  in  the 
notice,  unless  sh<H*t  notice  of  inquiry  has  been  given, 
and  then  two  days  before  such  day,  unless  otherwise 
ordered  by  the  court,  or  a  judge,  or  by  consent. 

This  rule,  it  will  be  observed,  enacts  as  to  countermand  of 
•  notice  of  Tnquirff  the  prorisions  of  s.  98  of  the  C.  L.  P.  A.,  1852, 

which  has  reference  only  to  countermand  of  notice  of  triaL 
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33.  On  a  replication  or  other  pleading  denying  the 
existence  of  a  record  pleaded  by  the  derendant,  a  rule 
for  the  defendant  to  produce  we  record  shall  not  be 
necessary  or  used,  and  instead  thereof  a  four  days' 
notice  shall  be  substituted,  requiring  the  defendant  to 
produce  the  record,  otherwise  judgment. 

39.  The  costs  of  the  day  for  not  proceeding  to  trial  Ant«,  p.  8s. 
or  to  execute  a  writ  of  inquiry  may  be  obtained  by  a 
side-bar  rule,  on  the  usual  affidavit. 

It  would  seem  that  a  defendant,  who  seeks  to  take  advantage 
of  the  non-appearance  of  the  plaintiff  at  the  trial,  should  take 
care  that  the  jury  are*  sworn ;  and  should  then  proceed  to  have 
the  plaintiff  nonsuited,  instead  of  letting  the  cause  be  struck 
out(iranie  ▼.  Hill,  7  C.  B.,  N.  S.  726 ;  L.  J.  29,  C.  P.  201). 

40.  In  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant,  without  join- 
ing issue,  the  plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  replication  or  other 
subsequent  pleading;  and  in  case  issue  shall  after- 
wards be  joined,  such  notice  shall  be  available  ;  but  if 
issue  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  exe- 
cuting a  writ  of  inquiry,  such  notice  shall  operate 
from  the  time  that  notice  of  trial  was  given  as  afore- 
said ;  and  in  all  cases  where  the  defendant  demurs  to 
the  plaintiff's  declaration,  replication,  or  other  subse- 
quent pleading,  the  defendant's  attorney,  or  the  de- 
fendant, if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the 
hack  of  the  joinder  in  demurrer  ;  and  in  case  the  de- 
fendant pleads  a  plea  in  bar  or  rejoinder,  &c.,  to  which 
Ihe  plaintiff  demurs,  the  defendant's  attorney,  or  the 
defendant,  if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  virrit  of  inquiry  on  the 
hack  of  such  demurrer. 

This  should  be  read  with  C.  L.  P.  A.  1852,  ss.  77,  79,  and  89, 

ante. 

4\.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
Masters  of  the  court  before  giving  notice  of  trial  to 
the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same 

^nn  in  which  the  default  of  the  plaintiff  has  been 

''"^e,  and  no  rule  for  a  trial  by  proviso  shall  be  neces- 
sary. 
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43.  All  causes  to  be  entered  for  triid  in  Loodcm  and 
Middlesex  shall  be  entered  as  £d11ow8,  that  is  to  saj, 
if  notice  of  trial  shall  be  giren  for  any  flitting  widiin 
term,  two  dajs  before  the  day  of  sitting  ;  and  if  for 
a  sitting  aiker  term,  before  eight  o'clock,  tjl^  of  the 
day  before  the  first  day  of  sach  sitting ;  and  if  the 
same  shall  not  be  so  entered  for  such  sittings  respec- 
tively, a  ne  recipiatur  may  be  entered* 

The  Msoeiatet  at  the  request  of  tlie  defendant  or  his  attorney, 
will  enter  a  m  recipiatur. 

iJ\jv:T  AND  View. 

Ante,  pp.  s9,  44.  No  rule  for  a  special  juir  shall  be  granted  on 
behalf  of  any  defendant  (or  plaintifP  in  replevin),  ex- 
cept on  an  affidavit,  either  stating  that  no  notice  of 
trial  has  been  given,  or  if  it  has  been  given,  then 
stating  the  day  tov  which  such  notice  has  been  given ; 
and  in  the  latter  case,  no  such  rule  is  to  be  granted 
unless  such  application  is  made  for  it  more  than  sis 
days  before  that  day ;  provided  that  a  judge  may,  on 
summons,  order  a  rule  for  a  special  jury  to  be  drawn 
up  at  any  time. 

The  court  has  no  power  to  grant  a  rule  for  a  special  jury 
before  issue  joined,  even  where,  in  consequence  of  the  defend- 
ant's being  under  terms  to  take  short  notice  of  trial,  he  would 
not,  if  he  waited  till  joinder,  be  in  time  to  move  for  a  special 
jury  a  sufficient  number  of  days  before  the  trial ;  the  proviso  it 
the  end  of  this  rule  being  limited  to  the  six  days'  notice  (Drester 
V.  Narmmf  6  C.  B^  N.  S.  427). 

fS?'  ^^'  *®  ^^'  ^^  cause  shall  be  tried  by  a  special  jury  in 
Middlesex  or  London,  unless  the  rule  for  such  special 
jury  be  served,  and  the  cause  marked  in  the  Associate's 
book  as  a  special  jury  cause,  on  or  before  the  day  pre- 
ceding the  day  appointed  in  Middlesex  and  London 
respectively  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 
be  made  by  a  judge  upon  summons  for  that  purpose. 

Ante,  p.  88.  47.  Shoriflfe,  other  than  the  sheriffs  of  London  and 
Middlesex,  shall,  seven  days  before  the  commission 
day,  make  and  keep  at  their  offices,  for  inspection,  a 
printed  copy  of  the  panel  of  the  special  jurymen  to  try 
the  special  junr  causes  at  the  assizes,  as  directed  by 
the  Common  Law  Procedure  Act,  1862;  but  such 
special  jury  need  not  be  summoned  except  notice  be 


given  as  provided  for  by  the  ll2th  fiection  of  the  aiud 


48.  The  rule  for  a  view  may  in  all  Cftse*  be  drawn  Ante,  p.  9s. 
ap  by  the  officer  of  the  court,  on  ike  applicatiou  of  th^ 

party,  without  a  motion  for  that  purpoae. 

49.  Upon  any  application  for  a  view  there  shall  be 
an  affidavit  stating  the  place  at  which  the  view  is  to 
be  made,  and  the  distance  thereof  from  the  office  of 
the  under  shenf^  and  the  sum  to  be  deposited  in  the 
hand  of  the  under  sheriff  shall  be  10/.  in  case  of  a 
common  jury,  and  16/.  in  case  of  a  special  jury,  if  such 
distance  do  not  exceed  five  miles,  and  15/.  in  case  of  a 
common  jury,  and  21/.  in  case  of  a  special  jury,  if  it  be 
above  five  miles.  And  if  such  sum  shall  be  more  than 
aoffieiait  to  pay  the  expenses  of  the  view,  the  surplus 
ahall  forthwith  be  returned  to  the  attorney  of  the 
party  who  obtained  the  view ;  and  if  such  sum  shall 
not  be  sufficient  to  pay  such  expenses  the  deficiency 
shaU  forthwith  be  paid  by  such  attorney  to  the  under 
sheriff;  and  the  under  sheriff  shall  pay  and  accouat 
for  the  money  so  deposited  according  to  the  scale  fol- 
lowing— ^that  is  to  say  : 

£   s.   d. 

For  travelling  expenses  to  the  under 
aherifi^  showers,  and  jurymen,  expenses 
aotuaUy  paid,  if  reasonable. 

Fee  to  the  under  sheriff  when  the  dis- 
tance does  not  exceed  five  miles  from 
his  office   1     1     0 

Where  such  distance  exceeds  five  miles       2    2    0 

And  in  case  he  ahaU  be  necessarily  absent 
more  than  one  day,  then  for  each  day 
after  the  first  a  further  fee  of 1     1     0 

Fee  to  each  of  the  showers  the  same  as 
the  under  sheriff  calculating  the  dis- 
tance from  their  respective  places  of 
abode. 

Fee  to  each  common  juryman,  per  diem      0    6    0 

For  each  special  juryman,  per  diem  .  • . .     1     I     0 

Allowance  for  refreshment  to  the  under 
sheriff  showers,  and  jurymen,  whether 
OHnmon  or  special,  each  per  diem . .  •  •     0    5    0 

To  the  bailiff  for  summoning  each  jury- 
man whose  residence  is  not  more  than 
five  miles  distant  from  the  office  of  the 
under  sheriff 0    2    6 

And  to  each  whose  residence  does  exceed 
five  miles  of  such  distance 0    5    0 
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New  Trials,  Motions  in  Arrest  or  Juikjment, 
AND  Judgment  non  obstante  veredicto. 

50.  No  motion  for  a  new  trial,  or  to  enter  TCTdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto^  shall  be  allowed  after  the 
expiration  of  four  days  irom  the  day  of  trial,  nor  in 
any  case  after  the  expiration  of  the  term,  if  the  cause 
be  tried  in  term,  or  afler  the  expiration  of  the  first 
four  days  of  the  ensuing  term  when  the  cause  is  ^ed 
out  of  term,  unless  entered  in  a  list  of  postponed 
motions  by  leave  of  the  court. 

See  EUaby  i,  Moore  (L.  J.  22,  C.  P.  258).  An  extennon  of 
time  may  be  granted,  as  where  an  under -sheriflf  refused  to  furnish 
his  notes  of  a  trial  before  him  ( Thomas  r, Edwards,  1  Cr.  M.  &  R> 
852):  see  also //arm  v.G.  AT. it  C<nR^f}y(  11  C.B.  542).  Where 

a  rule  nisi  has  been  obtained  in  the  wrong  court,  and  the  error 
has  not  been  discovered  in  time  to  move  in  the  proper  court 
within  the  four  dajrs,  this  rule  may  be  waived  {Hawker  t.  SmU, 
17  C.  B.  695). 

61.  No  suitor  who  appears  in  person  shall  be  at 
liber^  to  set  down  any  motion  in  such  list  of  post- 
poned motions,  without  the  express  leave  of  the 
court. 

62.  No  affidavit  shall  be  used  in  support  of  amotion 
for  a  new  trial  in  any  case,  unless  such  affidavit  shall 
have  been  made  within  the  time  limited  for  the  making 
such  motion,  vnthout  the  special  permission  of  the 
court  for  that  purpose. 

GtMf  V.  TtmnaUy  (1  C.  B.  040). 

53.  If  such  motion  as  above-mentioned  be  entered 
in  such  list  of  postponed  motions,  or  if  such  motion 
be  postponed  by  leave  of  the  court  in  the  case  of  a 
cause  tried  in  term,  the  attorney  who  has  instructed 
counsel  to  make  the  motion  shall  give  notice  of  it  to 
the  attorney  of  the  opposite  party,  otherwise  judg- 
ment signed  on  behalf  of  the  opposite  party  shall  be 
deemed  regular,  and  every  suitor  who  appears  in  per- 
son shall  give  a  similar  notice. 

Doe  d.  Wkitty  ▼.  Carr  (L.  J.  20,  Q.  B.  88). 

54.  If  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he 
succeed  on  the  second. 

/   ^Ix''^*"  ^^^^^  against  eridence,  C.  L.  P.  A.  1854,  $.  44 
\p.  224),  mmie. 

See,  as  to  applicatioD  of  this  lule  in  cases  within  8  &  9  Vict. 
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c  118,  8.  56  (General  Inclosure  Act),  (Bomnsjf  (Earl  of)  ▼.  /«- 
rlMKTtf  CiMMmMKM«r<(2  C.  L.  R.  1651)  ). 

JtH>«H£KT. 

65.  !No  rule  for  judgment  shall  be  necessary;  and  Ante,  pp.57, 
after  the  return  of  a  writ  of  inquiry  judgment  may  *®* 
be  signed  at  the  expiration  of  four  days  from  such 
return. 

56.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  &e  month 
and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day  ;  but 
it  shall  be  competent  for  the  court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc. 

See  Mte,  C.  L.  P.  A.  1852,  s.  139,  n.  (p.  110). 

See  as  to  division  of  day,  Wright  t.  3niU  (L.J.  28,  Ex.  228). 

57.  Where  a  plaintiff  or  defendant  has  obtained  a  Ante,  pp.  97, 
verdict  in  term,  or  in  case  a  plaintiff  has  been  non*  '^* 
suited  at  the  trial  in  or  out  of  term,  judgment  may 

be  signed  and  execution  issued  thereon  in  fourteen 
days,  unless  the  judge  who  tries  the  cause,  or  some 
other  judge,  or  the  court,  shall  order  execution  to 
issue  at  an  earlier  or  later  period,  with  or  wiUiout 
terms. 

The  profisions  of  tbe  C.  L.  P.  A.  1852,  s.  120  (p*  97),  ante, 
are  confined  to  execution  in  causes  out  of  term.  This  rule,  in 
effect,  extends  that  enactment  to  execution  in  causes  tried  t»  term, 
and  on  judgments  of  nonsuit. 

68.  Where  issue  shall  be  joined  in  any  cause  which  Ante,  p.  85. 
is  ordered  to  be  tried  before  the  sheriff  or  a  judge  of 
an  inferior  court  of  record,  the  defendant  may  at  the 
time  when,  according  to  the  101st  section  of  the 
Common  Law  Procedure  Act,  1852,  a  defendant  might 
give  notice  to  the  plaintiff  to  bring  on  an  issue  to  be 
tried,  give  twenty  days'  notice  to  the  plaintiff  to  bring 
on  the  issue  to  be  tried  before  such  sheriff  or  judge 
at  the  court  to  be  holden  next  after  the  expiration 
of  such  twentrv  days  ;  and  if  the  plaintiff  neglects  to 
give  notice  of  trial  before  such  sheriff  or  judge,  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defend- 
ant may  proceed  as  provided  for  by  the  said  101st 
section. 

This  rule  makes  the  provisions  of  C.  L.  P.  A.  1852,  s.  101, 
(p.  85),  ante,  applicable  to  writs  of  trial. 
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Costs  ;  setting  off  Damages  ob  Ck>ST8. 

59.  One  day's  notice  of  taxing  costs,  together  with 
a  cop7  of  the  bill  of  costs  and  affidavit  of  increase 
(if  any),  shall  be  given  by  the  attorney  of  the  party 
whose  oosts  are  to  be  taxed  to  the  other  party,  or 
his  attorney,  in  all  cases  where  a  notice  to  tax  is  ne- 
cessary. 

C.  L.  P.  A.  1S52, 8.  206,  n.  (p.  14S),  ante. 

60.  One  appointment  only  shall  be  deemed  neces- 
sary for  proceeding  in  the  taxation  of  costs  or  of  an 
attorney's  bilL 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in 
any  case  where  the  defendant  has  not  appeared  in 
person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fS^^t  are  raised,  the 
coats  of  the  several  isKues  both  in  law  and  &ct  will 
follow  die  finding  or  judgment,  and  if  the  party  enti- 
tled to  the  general  costs  of  the  cause  obtain  a  verdict 
on  any  material  issue,  he  will  also  be  entitled  to  the 
ge&eral  costs  of  the  trial  ;  but  if  no  material  issue  in 
tact  be  found  for  the  party  otherwise  entitled  to  the 
general  costs  of  the  cause,  the  costs  of  the  trial  shall 
be  allowed  to  the  opposite  party. 

CaHander  ▼.  mward,  L.  J.  20,  C.  P.  6$. 

Partridge  v.  Gardner,  6  Exch.  621. 

Under  Sbe  3  &  4  Will.  4,  c.  42,  s.  S4,  the  party  wbo  is  auecew. 
ful  upon  a  demurrer,  is  entitled  to  a  judgment  for  his  costs, 
irrespective  of  the  termination  of  the  suit;  and  where  such 
judgment  had  been  gi?en  for  the  plaintiff  prior  to  the  trial  of 
the  issues  in  fact,  the  withdrawal  of  a  juror,  with  an  agreement 
that  no  further  action  was  to  be  brought,  was  held  to  be  no  waiver 
of  the  plaintiff's  right  to  these  costs  IBentky  v.  Dawes.  10  Exdu 
347). 

It  has  been  doubted  whether  this  rule  applies  where  a  party 
has  succeeded  at  the  trial  upon  an  issue  vniich  was  afterwards 
held  bad  upon  demurrer  {Oxenham  ▼.  Sm^th,  10  W.  R.  649, 
Ex.). 

6S.  No  set-off  of  damages  or  costs  between  parties 
i^ail  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set- 
off is  sought ;  provided,  nevertheless,  that  interlocu- 
tory costs  in  the  same  suit,  awarded  to  the  adverse 
party,  may  be  deducted. 

As  to  setting^ff  interlocutory  costs,  see  MetviUe  ▼.  Le9som  (L.  J. 
27,  Q.  B.  318). 
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The  cases  relafting  to  the  attorney's  lien  for  ooats  ave  collected 
In  Dunm  v.  West  (L.  J.  20,  C.  P.  1);  SctM  v.  De  Riehthmrg  (L.  J. 
20,  a  P.  263);  Lloyd  v.  Mansell  (L.  J.  22,  Q.  B.  110)  ;  Sm^on 
V.  Lamb  (7  £.  &  B.  84) ;  and  Bruntdan  v.  Allard{L.  J.  28,  Q.  B. 
806).  See  also  in  Chancetr,  Shaw  v.  Neal{L.  J.  24,  Ch.  563) ; 
Simpson  v.  Prothero  (L.  J.  26,  Ch.  671 ) ;  Fentif  ▼.  Wyld  ( L.  J. 28, 
Ch.  561);  and,  Where  attorney  in  prison,  Rt  WUliamSf  8  W.  R. 
645,  Ch.) 

See,  where  interest  in  suit  has  been  assigned,  Standewen  v.  ifur- 
gatroifd  (L.  J.  27.  Ex.  425). 

See  as  to  distributable  costs,  where  costs  abide  event  of  award, 
Re  Marsack  and  Webber  (L.  J.  29,  Q.  B.  109). 

See  23  &  24  Vict.  c.  127,  s.  28,  cited  supra,  p.  248. 


Erbob. 

64.  WitWn  eight  days  after  the  filing  with  the  fj^*"* 
Master  of  the  memorandum  of  error  in  fact,  required   '^' 

hj  the  Common  Law  Procedure  Act,  1852,  the  plaintiff  m,  *  ^'     * 
in  error  shall  assign  error  ;  and  in  default,  the  de- 
fendant in  error,  his  executors  or  administrators,  shall 
be  entitled  to  sign. judgment  of  non  pros. 

65.  No  rule  to  plead  to  assignment  of  error  in  fact, 
or  any  other  pleadings  in  error,  shall  be  necessary,  but 
either  party  may  give  to  the  opposite  party  a  notice 
to  answer  such  pleadings  within  four  days,  otherwise 
judgment ;  which  notice  may  be  delivered  separately, 
or  indorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  there- 
on, shall  be  the  same  as  in  issues  joined  in  an  ordinary 
action. 

67.  After  the  suggestion  of  error  in  law,  alleged  Error  in  law, 
and  denied  as  prescribed  by  the  Common  Law  Pro-  Ante,  pp.  us 
cedure  Act,  1852,  is  entered,  either  party  may  set  ""**'* 
down  the  case  for  argument,  and  forthwith  give  notice 

in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

68.  Four  clear  days  before  the  day  appointed  for  Ante,  p.  w. 
argument,  the  plaintiff  in  error  shall  deliver  copies  of 

the  judgment  roll  of  the  court  below  to  the  judges  of 
the  Queen's  Bench  on  error  from  the  Common  Pleas 
or  Exchequer,  and  to  the  judges  of  the  Conmion  Pleas 
on  error  from  the  Queen's  Bench  ;  and  the  defendant 
in  error  shall  deliver  copies  thereof  to  the  other  judges 
of  the  Court  of  Exchequer  Chamber  before  whom  the 
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case  is  to  be  heard,  and  in  default  by  either  party,  the 
other  party  may  on  the  foUowing  day  dehver  such 
books  as  ought  to  have  been  delivered  bv  tiie  pMty 
making  defeult,  and  the  party  making  de&ult  shall 
not  be  heard  until  he  shaU  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies. 

Ante.  p.  118.       69.  The  costs  of  proceedings  in  error  shall  be  taxed 
and  allowed  as  costs  in  the  cause. 

Execution. 

Anu,  pp.  97.       70.  It  shall  not  be  necessary,  before  issuing  execu- 
•*•  "*•  tion  upon  any  judgment  whatever,  to  enter  the  pro- 

ceedings upon  any  roll. 

The  provisions  of  C.  L.  P.  A.  1852,  «.  206,  apply  onlv  to 
judgments  under  the  autkorUy  qf  that  act ;  this  rule  extends  to 
aU  judgments. 

71.  No  writ  of  execution  shall  be  issued  till  the 
judgment  paper,  postea,  or  inquisition,  as  the  case  may 
be,  has  been  seen  by  the  proper  officer,  nor  shall  any 
writ  of  execution  be  issued  without  a  pracipe  being 
filed  with  the  proper  officer. 

72.  Every  writ  of  execution  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the 
Lord  Chief  Baron  of  the  court  from  which  the  same 
shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then 
in  the  name  of  the  senior  puisne  judge  of  the  said 
court,  and  may  be  made  returnable  on  a  day  certain  in 
term. 

73.  Every  writ  of  execution  shall  be  indorsed  widi 
the  name  and  place  of  abode  or  office  of  business  of 
the  attorney  actually  suing  out  the  same,  and  in  case 
such  attorney  shall  not  be  an  attorney  of  the  conrt  in 
which  the  same  is  sued  out,  then  also  with  the  name 
and  place  of  abode  or  office  of  business  of  the  attorney 
of  such  court  in  whose  name  such  writ  shall  be  taken 
out ;  and  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  n>r  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such  at- 
torney in  the  country  shall  also  be  indorsed  upon  the 
said  writ  j  and  in  case  no  attorney  shall  be  employed 
to  issue  the  writ,  then  it  shall  be  indorsed  with  a 
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memorandnm  expressing  that  the  same  has  been  sued 
oot  bj  the  plaintiff  or  defendant  in  person,  as  the  case 
niAj  be,  mentioning  the  city,  town  or  parish,  and  also 
the  name  of  the  hamlet,  street,  and  number  of  the 
hou6e  of  such  plaintiff  or  defendant's  residence,  if  an  j 
soch  there  be. 

74.  Writs  of  capias  ad  satisfaciendum  for  the  pur- 
poses of  outlawry  on  final  process,  or  to  fix  bail,  must 
be  made  returnable  on  a  day  certain  in  term,  and  may 
be  80  returnable  on  any  dmy  in  term,  and  it  shall  be 
sufficient  for  either  purpose  that  there  be  eight  days 
between  the  teste  and  return. 

Bat  see  C.  L.  P.  A.  1854,  s.  90  (p.  258),  ante. 

See  as  to  former  practice,  Kemp  y.  Hytlop  ( 1  M.  &  W.  58). 

76.  A  writ  of  capias  ad  satisfaciendum  to  ^n  bail 
shall  have  eight  days  between  the  teste  and  return, 
and  must,  in  London  or  Middlesex,  be  entered  four 
clear  days  in  the  public  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  indorsed  with 
a  direction  to  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  to  levy  the  money  really 
due  and  payable  and  sought  to  be  recovered,  under 
the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time 
when  the  judgment  was  entered  up,  or  if  it  was 
entered  up  before  the  Ist  of  October,  1838,  then  from 
that  day ;  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  four 
per  cent,  interest  shall  be  secured  by  the  judgment, 
then  the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages, 
pursuant  to  the  statute  of  8  &  9  Will  3,  it  shall 
be  stated  in  the  body  of  the  writ  of  execution  that 
the  sheriff  or  other  officer  or  person  to  whom  the  writ 
is  directed,  is  to  levy  interest  on  the  damages  assessed 
and  costs  taxed  in  that  behalf,  at  the  rate  of  four 
pounds  per  centum  per  annum,  from  the  day  on  which 
execution  was  awarded,  unless  execution  was  awarded 
before  the  Ist  of  October,  1838,  and  in  that  case  from 
that  day. 
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RbYITOB  AK]>  SCIBB  FiuCIXB* 

Ante,  p.  iM.  78.  A  plaintiflT  shall  not  be  allowed  a  rale  to  qiMfih 
his  own  writ  of  scire  fctcias  or  revivor,  after  a  defend- 
ant has  appeared,  except  on  payment  of  costs. 

The  rule  to  quash  a  seu/a.  u  a  rule  fiwl  only  {jide  t.  ShMt,  4 
Dowl.  282). 

AtTDITA  QuBBBlI. 

79.  No  writ  of   autUta  querela  shall  be  allowed 
unless  by  rule  of  court  or  onier  of  a  judge. 

The  appUcatioB  ihould  be  made  upoo  affidavit  (Dmtm  v.  Kit, 
4  Exeh.  82). 

Entet  op  Satispactioit  on  Roll. 

80.  In  order  to  acknowledge  satiafactioa  of  a  judg- 
ment it  riiall  be  requisite  only  to  produce  a  satii- 
faction  piece,  in  form  as  hereinafter  mentioned  ;  and 
such  satisfiiction  piece  shall  be  signed  by  the  part^  or 
parties  acknowledging  the  same,  or  their  personal  re- 
presentatives ;  and  such  signature  or  signatures  shall 
be  witnessed  by  a  practising  attorney  of  one  of  the 
courts  of  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform 
him  or  them  of  the  nature  and  effect  of  such  satisfiic- 
tion piece  before  the  same  is  signed,  and  whidi  attor- 
ney shall  declare  himself,  in  the  attestation  thereto,  to 
be  the  attorney  for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as  such  attorney 
(provided  that  a  judge  at  chambers  may  make  an 
order  dispensing  with  such  signature  under  special 
circumstances,  if  he  thinks  fit) ;  and  in  cases  where 
the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased,  his  representative  character 
shall  be  proved  in  such  manner  as  the  Master  may 
direct. 

Form  qf3aH^aetiom  Ptoet. 
Imtk§ 

MimdMf,  the        datf  qf         A,D,  185    . 
**  to  wit. — Satirfdction  is  acknowledged  between  fiUmtif, 

and  defendant^  in  €m  action  for  and 

And  do  hereby  expreeely  now^nate  and  appoint         ,  attonwf^ 

at'law,  to  witmee  amd  atteet  execution  qftkit  ackmwmftigwmnt 

of  tatiifaetion.** 
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>•  the  above-named  plainHf, 


"  Judgment  entered  en  the  dt^f  rf  imthe 

year  1/  our  Lord  186        RoU  No.  " 

Sigmed    by   the  emd  im   the" 

premnee  e^f  me  qf  one  rf 

the  €Uiormeye  rf  the  court  qf  at 

Weetwdntler,  And  1  hereby  declare 
mjfsetf'  to  be  attemef  fer  and  en  hehaff 
rf  the  said  ezpreetly  named  by 

h  and  attending  at  h  request  to 
inform  h  of  the  nature  and  effect 

ef  tbia  meknawkdgment  qf  eattrfactton 
(tdbtefc  /  accordingly  did  before  the  tame 
eeae  eigned  by  h  -  ).  And  I  also 
declare  that  I  subscribe  my  name  hereto 
as  eneh  esitomey. 

Sne  ftmhcr,  R.  G^  B.  T.  1857,  post* 

Wbere  a  judg^meDt  is  satisfied,  the  judgment  creditor  may  be 
compelled  to  execute  a  satisfaction  piece. 

Bailablb  Pboceedings,  Bail,  and  Bail  in  Erbob. 

81  •  The  Bheri£^  or  other  officer  or  person  to  whom 
VBcy  writ  of  capias  shall  be  directed,  or  who  shall  have 
tiie  execution  and  return  thereof,  shall,  within  six 
days  at  least  after  the  execution  thereof,  indorse  on 
•uch  writ  the  true  day  of  the  execution  thereof. 

82.  Where  the  defendant  is  described,  in  the  writ 
of  capias  or  affidavit  to  hold  to  bail,  by  initials,  or  by 
a  wrong  name,  or  without  a  christiui  name,  the  de- 
fendant shall  not  be  discharged  out  of  custody,  or  the 
bail-bond  d^vered  up  to  be  cancelled,  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  court  that  due 
diligence-  has  been  used  to  obtain  knowledge  of  the 
proper  name. 

83.  An  action  may  be  brought  upon  a  bail-b<md  by 
the  sheriff  himself  in  any  court. 

The  assignee  must  still  brinff  his  action  in  that  court  firom 
which  the  process  issued  upon  which  the  bond  was  taken. 

84«  In  all  eases  where  the  bail-bond  shall  be  directed 
to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it. 

86.  Proceedings  on  the  bail-bond  may  be  stayed  <hi 
payment  of  costs  in  one  action,  unless  sufficient  reason 
be  shown  for  ]M*oceeding  in  more. 

Where  several  actions  were  proceeded  in  to  rerdict,  it  was  held 
too  late  to  apply  to  stay  the  proceedings  on  payment  of  the  eostt 
of  one  only  {Jokneen  t.  Maedonatd^  2  DowL  44). 
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See  at  to  condidoiial  relief  of  bul  "on  payment  of  cotts" 
JaiUekt  Y.  Cottar  (L.  J.  28,  Ex.  209). 

86.  When  bail  to  the  sheriff  become  bail  to  the 
action,  the  plaintiff  may  except  to  them,  though  he 
has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond  pending  a  rule  to  bring  in  tiie  body  of 
the  defendant. 

WkiHU  y.  Oldaktr  (7  B.  &  C.  478). 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an 
attachment,  regularly  obtained  against  a  sherifl^  for 
not  bringing  in  the  body,  or  for  staying  proceedings 
regularly  commenced  on  the  assignment  of  any  bail- 
bond,  unless  the  application  for  such  rule  shall,  if 
made  on  the  part  of  the  original  defendant,  be 
grounded  on  an  affidavit  of  merits,  or,  if  made  on  the 
part  of  the  sheriff,  or  bail,  or  any  officer  of  the 
sheriff^  be  grounded  on  an  affidavit  showing  that  such 
application  is  really  and  truly  made  on  the  part  of  the 
sheriff^  or  bail,  or  officer  of  the  sheriff  as  the  case 
may  be,  at  his  or  their  own  expense,  and  for  his  or 
their  indemnity  only,  and  without  collusion  with  the 
original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a 
return  of  cepi  corpus  to  bring  in  the  body,  the  de- 
fendant shall  be  at  liberty  to  put  in  smd  perfect  bail 
at  any  time  before  the  expiration  of  such  rule ;  and  a 
plaintiff,  having  so  ruled  the  sheriff,  shall  not  proceed 
on  any  assignment  of  the  bail-bond,  until  the  time  has 
expired  to  bring  in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  eamas 
shaU  expire  in  vacation,  and  the  sheriff  or  odier  officer 
having  the  return  of  such  writ  shall  return  cepi  corpus 
thereon,  a  rule  may  thereupon  issue,  requiring  the 
sheriff  or  other  officer,  within  the  like  number  of  days 
after  the  service  of  such  rule  as  by  the  practice  of  the 
court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  defendant  into 
court,  by  forthwith  putting  in  and  perfecting  hail 
above  to  the  action  ;  uid  if  the  sheriff  or  other  officer 
shall  not  duly  obey  such  rule,  an  attachment  shall 
issue  in  the  following  term  for  disobedience  of  sacb 


HILABT  TERM,  1853.  337 

role,  whether  the  bail  shall  or  shall  not  have  been  put 
in  and  perfected  in  the  meantime. 

91.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular  unless  by  order  of  the  court  or  a  judge. 

92.  The  bail,  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  jus- 
tify himself  or  themselves  as  good  and  sufficient  bail 
for  any  defendant  or  defendants  if  such  person  or  per- 
sons shall  have  been  indemnified  for  so  doing  by  the 
attorney  or  attorneys  concerned  for  any  such  defend- 
ant or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  pur]>ose  of  rendering  only,  be  a  practising 
attorney,  or  clerk  to  a  practising  attorney,  or  a  sherifTs 
officer,  bailiff,  or  person  concerned  in  the  execution  of 
process,  the  plaintiff  may  treat  the  bail  as  a  nullity, 
aod  sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be  duly 
put  in  in  the  meantime. 

96.  In  the  case  of  country  bail,  the  bail-piece  shall 
be  transmitted  and  filed  within  eight  days. 

96.  A  defendant  may  justify^  bail  at  the  same  time  at 
which  they  are  put  in,  upon  giving  four  days'  notice 
for  that  purpose,  before  11  o'clock  in  the  morning, 
and  exclusive  of  Sunday.  If  the  plaintiff  is  desirous 
of  time  to  inquire  after  the  bail,  and  shall  give  one 
day's  notice  thereof  as  aforesaid  to  the  defendant,  his 
attorney  or  agent,  as  the  case  may  be,  before  the  time 
appointed  for  justification,  stating  therein  what  further 
time  is  required,  such  time  not  to  exceed  three  days, 
then  (unless  the  court  or  a  judge  shall  otherwise  order) 
the  time  for  putting  in  and  justifying  bail  shall  be 
postponed  accordingly,  and  all  proceedings  shall  be 
stayed  in  the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the 
descriptions  of  the  bail,  mention  the  street  or  place, 
and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in 
which  each  of  them  has  been  resident  at  any  time 
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within  the  last  six  months,  and  whether  he  is  ahoas^ 
keeper  or  freeholder. 

98.  If  the  notice  of  bail  shall  be  accompanied  bj  an 
affidavit  of  each  of  the  bail,  according  to  the  following 
form,  and  if  the  plaintiff  afterwards  except  to  such 
bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs 
of  justification ;  and  if  such  bail  are  rejected,  the  de- 
fendant shall  pay  the  costs  of  opposition,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order. 

Form  rfjiffidanH  rfjuttifieatum  rf  BaU. 

In  the  Queen* t  Bench  [or  "  Common  Pleas,**  or  "  Exchequer  of 

Pleat"  as  the  case  may  be]. 

Between  A.  B.  Plaintiff  and  C.  D.  DrfendanL 

B.  B.,  one  rf  the  bail  for  the  above-named  defendant,  maketh  oath, 
and  taith  that  he  it  a  houtekeeper  [or  freeholder,  as  the  case  ouiy 
be],  retiding  at  [describing  particularly  the  street  or  place, 

and  number,  if  any]  ;  that  he  it  worth  property  to  the  amount  rf 
it  [the  amount  required  by  the  practice  of  the  courts]  oeer 

and  above  what  will  pay  all  hit  jutt  debtt  [if  bail  in  any  other 
action  add  **and  every  other  tum  for  which  he  it  now  bail**] ;  that 
he  it  mot  baU  for  any  defendant  except  in  thit  motion  [or,  if  bail  in 
any  other  action  or  actions,  add  **  except  for  CD,  at  the  tuH  qf 
E,  V.  in  the  court  <f  in  the  tum  if  £  ,  for  G,  B,  at  the 

tuit  (f  I.  K.  in  the  court  (f  inlhetumqf£  /'speci- 

fying the  several  actions,  with  the  courts  in  which  they  are 
brought,  and  the  sums  in  which  the  deponent  is  bail]  ;  that  the 
deptmenl*t  property,  to  the  amount  of  the  taid  tum  qf  i  [if 

bail  in  any  other  action  or  actions,  here  add  '*  and  <f  all  other 
tumtfor  which  he  it  now  bail  as  rforetaid  *'],  contittt  qf  [here  spe- 
cif the  nature  and  value  of  the  property  in  respect  of  which  the 
bail  proposes  to  justify  as  follows :  '*  ttoek  in  trade,  in  hie  bueimett 
if  ,  earried  on  by  him  at  $  </  the  value  rf  £  ; 

rf  good  book  debtt  owing  to  him  to  the  amount  <f  £  ;  qffur" 

miture  in  hit  houte  at  qf  the  value  qf£  ;  qf  a  freehold 

or  leasehold  farm  qf  the  wdue  qf  £  ,  situate  at  ,  oecu' 

pied  by  ,  or  qf  a  dwelUmg-house  tf  the  value  qf  £  , 

situate  at  ,  occupied  by  ;"  or  of  other  property,  par- 

ticularizing each  description  of  property  with  the  value  thereof] ; 
Qud  that  the  deponent  hath  for  the  last  six  months  resided  at 
[describinff  the  place  or  places  of  such  residence]. 

Sworn  [sc  as  usual]. 

See  as  to  form,  R.  O.^  M.  V.  1852,  r.  2,  poet, 

99.  If  the  plaintiff  dialL  not  give  one  day's  notice 
of  exception  to  the  bail  by  whom  such  affidavit  shall 
have  been  made,  the  recognizance  of  such  bail  may 
be  taken  out  of  court  without  other  justification  than 
such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  acoompanied. 
by  such  affidavit^  and  in  bail  in  error,  the  plaintiff  may 
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except  thereto  within  twenty  days  next  after  the 
putting  in  of  such  bail,  and  notice  thereof  given  in 
writing  to  the  plaintiff  or  his  attorney,  or  where 
special  bail  is  put  in  before  any  commissioner  the 
jAaintiff  may  except  thereto  within  twenty  days  next 
after  the  bail-piece  is  transmitted  and  notice  thereof 
given  as  aforesaid  ;  and  no  exception  to  bail  shall  be 
admitted  after  the  time  hereinbefore  lunited. 

101.  Affidavits  of  justification  shall  be  deemed  in- 
scrfficient  unless  they  state  that  each  person  justifying 
is  worth  double  the  amount  sworn  to  over  and  above 
what  will  pay  his  just  debts,  and  over  and  above  every 
other  sum  for  which  he  is  then  bail,  except  when  the 
sum  sworn  to  exceeds  1,000/.,  when  it  shall  be  suffi- 
cient for  the  bail  to  justify  in  1,000/.,  beyond  the  sum 
sworn  to. 

102.  It  shall  be  sufficient  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  time 
of  justificat]<m. 

103.  Li  all  cases  bail  either  to  the  action  or  in 
error  shall  be  justified,  when  required,  within  four 
days  aflter  exception,  before  a  judge  at  chambers,  both 
in  term  and  vacation. 

^  104.  Bail,  though  rejected,  shall  be  allowed  to 
render  the  principal  without  entering  into  a  fresh 
recognLeance. 

106.  Bail  shall  be  at  liberty  to  render  the  principal 
at  any  time  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  l^e  night. 

106.  On  application  by  defendant  or  his  bail,  or 
either  of  tiiem,  for  an  order  to  render  a  defendant  to 
a  county  gaol,  it  shall  be  specified  on  whose  behalf 
such  application  shall  be  made,  the  state  of  the  pro- 
ceedings in  the  cause,  fbr  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sheriff  of  what  county  he 
was  arrested,  which  facts  shall  be  stated  in  the  order ; 
and  that  on  such  order  being  lodged  with  the  gaoler 
of  the  county  gaol  in  which  such  defendant  was  so 
arrested,  the  defendant  may  be  rendered  to  his  cus- 
tody in  discharge  of  the  bail ;  and  that  on  such  lodg- 
ment and  render  a  notice  thereof,  and  of  the  defend- 

q2 
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ant's  being  actuallj  in  custody  thereon,  in  writing, 
signed  by  the  defendant  or  his  bail,  or  either  of  them, 
or  the  attorney  or  agent  of  any  or  either  of  them, 
shall  be  delivered  to  the  plaintiff's  attorney  or  agent, 
and  thereupon  the  bail  for  the  said  defendant  shall  be 
wholly  exonerated,  without  entering  any  exoneretur. 

107.  If  a  defendant  shall  be  in  custody  of  the  gaoler 
of  any  county  gaol,  by  virtue  of  any  process  issued 
out  of  any  of  the  said  courts,  he  may  be  rendered  in 
discharge  of  his  bail  in  any  action  depending  in  the 
said  court  in  like  manner  as  is  last  hereinbefore  pro- 
vided, and  thereupon  the  bail  shall  be  wholly  exone- 
rated without  entering  any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the 
recognizance  of  bail,  the  bail  shall  be  at  liberty  to 
render  their  principal  at  any  time  within  the  space  of 
eight  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period ;  and  notice  thereof 
given,  the  proceedings  shall  be  stayed  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

109.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recogni- 
zance. 

The  meaning  of  this  rule  is  that  bail  are  only  liable  to  the 
amount  of  the  debt  mentioned  in  the  order  to  hold  to  bail  and 
indorsed  on  the  capias,  and  costs  (Jonat  y.  Tepper,  L.  J.  28, 
Q.  B.  85). 

See  also  Fatuandau  y.  Nash  (2  Dowl.  767). 

Baiiin error.  110.  To  entitle  bail  to  a  stay  of  proceedings  pend- 
ing a  writ  of  error,  the  application  must  be  made  be- 
fore the  time  to  surrender  is  out. 

111.  Whenever  two  or  more  notices  of  justification 
of  bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff^  his  attorney  or 
agent)  the  reasonable  costs  incurred  by  such  prior 
notices,  although  the  names  of  the  persons  intended 
to  justify,  or  any  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shfdl  have  been 
rejected. 
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Ejectment. 

112.  No  judgment  in  ejectment  for  want  of  appear-  Ante,  p.  is6. 
ance  or  defence,  whether  limited  or  otherwise,  shall  be 

signed  without  first  filing  an  affidavit  of  the  service 
of  the  writ,  according  to  the  Common  Law  Procedure 
Act,  1862,  and  a  copy  thereof,  or,  where  personal  ser- 
vice has  not  been  effected,  without  first  obtaining  a 
jodge's  order  or  a  rule  of  court  authorizing  the  sign- 
ing such  judgment ;  which  said  rule  or  order,  or  a 
duplicate  thereof,  shall  be  filed,  together  with  a  copy 
of  the  writ. 

113.  Where  a  person  not  named  in  the  writ  in  Ante,?. is4. 
^ectment  haa  obtained  leave  of  the  court  or  a  judge 

to  appear  and  defend,  he  shall  enter  an  appearance 
according  to  the  Common  Law  Procedure  Act,  1862, 
entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendants,  and 
diall  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  attorney,  or  to  the  plaintiff,  if  he  sues  in 
person. 

114.  If  the  plaintiff  in  ejectment  appears  at  the  Ante,  p.  139. 
trial,  and  the  defendant  does  not  appear,  the  defend- 

uit  shall  be  taken  to  have  admitted  the  plaintiff's 
title,  and  the  verdict  shall  be  entered  for  the  plaintiff, 
without  producing  any  evidence,  and  the  plaintiff 
shall  have  judgment  for  his  costs  of  suit  as  in  other 
cases. 

See  PL  R.,  T.  T.  1853,  r.  29,  posL 

Causes  removed  from  Inferior  Courts. 

lis.  Bules  to  appear  in  causes  removed  from  infe- 
lior  courts  shall  in  all  cases  be  a  four-day  rule,  both 
m  term  and  vacation. 

116.  In  cases  of  removal  of  causes  from  inferior 
courts  by  habeas  corpus,  where  bail  is  required  to  be 
pQt  in  on  behalf  of  the  defendant,  the  same  practice 
^M  be  used,  as  near  as  may  be,  as  in  putting  in  bail 
to  an  ordinary  action,  and,  in  the  event  of  no  bail 
wing  put  in  within  eight  days  after  the  habeas  corpus 
•^o^ed,  a  procedendo  may  issue. 

117.  If  a  cause  be  removed  from  an  inferior  court 
uaring  jurisdiction  of  the  cause,  the  cost*  in  the  court 
wlow  shall  be  costs  in  the  cause. 
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Penal  Actions,  compoukdikq  of. 

118.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  the 
Crown,  unless  notice  shall  have  been  given  to  the 
proper  officer ;  but  in  other  cases  it  may. 

The  application  for  leave  to  compound  cannot  be  made  tiO 
after  plea  pleaded  {lU*  ▼.  CoUier,  2  Dowl.  581). 

119.  The  rule  for  compounding  any  qui  tarn  action 
shall  express  therein  that  the  defendant  thereby  un- 
dertakes to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen*« 
Bench  to  compound  a  penal  action,  the  Queen's  half 
of  the  composition  shall  be  paid  into  the  hands  of 
the  Master  of  the  Crown-office  for  the  use  of  Her 
Mfyesty. 

Paupers,  Actions  bt. 

121.  No  person  shall  be  admitted  to  sue  in  formi 
pauperis  unless  the  case  laid  before  counsel  fbr  his 
opinion,  and  his  opinion  thereon,  with  an  affidavit  of 
the  party  or  his  attorney  that  the  same  case  contains 
a  full  and  true  statement  of  all  the  material  facts,  to 
the  best  of  his  knowledge  and  belief,  shall  be  produced 
before  the  court  or  judge  to  whom  application  may  be 
made ;  and  no  fees  shall  be  payable  by  a  pauper  to 
his  counsel  and  attorney,  nor  at  the  offices  of  the 
Masters,  or  associates,  or  at  the  judge's  chambers  or 
elsewhere,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds. 

The  former  part  of  this  rule  was  fhuoned,  it  is  said,  to  check 
the  too  great  facility  with  which  certificates  were  obtained  from 
counsel,  and  the  latter  part,  to  prevent  speculation  in  such 
actions. 

See  hereon  DewUy  v.  G,  N.  R,  Company  (L.  J.  M,  Q.  B.  2j : 
and  S,  C,  L.  J.  29,  Q.  B.  83):  and  as  to  the  effect  of  dispauper- 
ing a  plaintiff,  Holmet  v.  Ptnney  (9  Exch.  584). 

See  also  PI.  R.,T.  T.  1853,  r.  28,f>o«/;  KnASeywumr^.Maii^z 
(L.  J.  19,  Q.  B.  525). 

Ante,  p.  84.  122.  Where  a  pauper  omits  to  proceed  to  trial  por- 
suant  to  notice,  he  may  be  called  upon  by  a  rule  to 
show  cause  why  he  should  not  pay  costs,  though  he 
has  not  been  dispaupered,  and  why  all  farther  pro- 
ceedings should  not  be  stayed  until  such  costs  shall 
be  paid. 

See  Dm  d.  Lkuey  v.  Eduntrth  (2  Dowl.  468,  471) ;  IVsi]Mty  f. 

Rigby  {10  Exch,  ^7 6). 
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PSISOITBRS,  AKD  PROCEEDINGS  AGAINST. 

123.  Every  rule  or  order  of  a  judge  directing  the 
discharge  of  a  defendant  out  of  custody  upon  special 
bail  being  pat  in  and  perfected,  shall  also  direct  a 
supersedeas  to  issue  forthwith  where  defendant  is  in 
a  eoontj  gaol. 

124.  Tlie  plain  tiff  shall  proceed  to  trial,  or  final 
judgment,  against  a  prisoner  in  the  term  next  after 
iBsue  is  joined,  or  at  the  sittings  or  assizes  next  after 
8och  term,  unless  the  court  or  a  judge  shall  otherwise 
order,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  the  term  next  after  such  trial  or 
judgment. 

125.  The  keeper  of  the  Queen's  prison  shall  present 
to  the  judges  of  the  courts  in  their  respective  cham- 
bers at  Westminster,  within  the  first  four  days  of 
every  term,  a  list  of  all  such  prisoners  as  are  supersede- 
aWe,  showing  as  to  what  actions  and  on  what  account 
they  are  so,  and  as  to  what  actions  (if  any)  they  still 
remain  not  supersedeable. 

SggirtY,  Brett  (5  B.  &  A.  455). 

126.  If,  by  reason  of  wiy  writ  of  error,  special 
(n^^  of  the  court,  agreement  of  parties,  or  other 
special  matter,  any  person  detained  in  the  actual  cus- 
to^  of  the  keeper  of  the  Queen's  prison  be  not 
entitled  to  a  supersedeas  or  discharge  for  want  of 
proceeding  to  trial  or  judgment,  or  charging  in  exe- 
cution, within  the  time  prescribed,  then  and  in  every 
such  case  the  plaintiff  or  plaintifis  at  whose  suit  such 
pnsoner  shall  be  so  detained  in  custody  shall  with  all 
wnvenient  speed  give  notice  in  writing  of  such  writ 
of  error,  special  order,  agreement,  or  other  special 
Baatter,  to  the  keeper,  upon  pain  of  losing  the  right 
to  detain  such  prisoner  in  custody  by  reason  of  such 
special  matter ;  and  the  keeper  shall  forthwith  after 
^  receipt  of  such  notice  cause  the  matter  thereof 
to  be  entered  in  the  books  of  the  prison,  and  shall 
^  present  to  the  judges  of  the  respective  courts, 
™n  time  to  time,  a  list  of  the  prisoners  to  whom 
^ch  special  matter  shall  relate,  showing  such  special 
Blatter,  together  with  the  list  of  the  prisoners  super- 
^eable. 

127.  AU  prisoners  who  have  been,  or  shall  be,  in 
^e  custody  of  the  keeper  for  the  space  of  one  calendar 
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month  after  thej  are  Bupersedeable,  although  noi 
superseded,  shall  be  forthwith  discharged  out  of  the 
Queen's  prison  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  pri- 
soner of  his  intention  to  apply  for  his  discharge  nnd^ 
any  act  for  the  relief  of  insolvent  debtors,  no  such 
prisoner  shall  be  superseded  or  discharged  out  of  cus- 
tody at  the  suit  of  such  plaintifi^  by  reason  of  such 
plaintiff's  forbearing  to  proceed  against  him  according 
to  the  rules  and  practice  of  the  courts  from  the  time 
of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 

129.  A  rule  or  order  for  the  discharge  of  a  pri- 
soner who  has  been  detained  in  execution  a  year  for  a 
sum  under  twenty  pounds  may  be  made  absolute  in 
the  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 

48  Geo.  3,  c.  123,  8.  1. 

This  rule  applies  in  actions  for  torts,  as  well  as  upon  contracts 
(  Witherden  v.  Paitingham,  2  C.  L.  R.  777). 

The  notice  may  be  given  to  the  executor  of  a  deceased  plaintiff 
{Cook  ▼.  Beardtall,  9  W.  R.  790,  Ex.)- 

It  would  seem  that  notice  to  one  of  more  plaintiffs  is  sufficient 
{HarrU  and  JnOther  v.  Turtle,  8  M.  &  W.  258). 

Where  due  notice  has  not  been  given,  the  rule  is  airi  only,  in 
the  first  instance  {Doye  v.  Eley,  8  C.  B.,  N.  S.  764). 

Sherifps. — Rules  to  Return  Writs   or   bbino 

IN  the  Body. 

130.  All  rules  upon  the  sheriflfs  of  London  and 
Middlesex  to  return  writs  or  to  bring  in  the  bodies  of 
defendants  shall  be  four-day  rules,  and  upon  other 
sheriffs  eight-day  rules. 

131.  When  a  rule  to  return  a  writ  expires  in 
vacation,  the  sheriff  shall  file  the  writ  at  the  expiration 
of  the  rule,  or  as  soon  after  as  the  office  shall  be  open; 
and  the  officer  with  whom  it  is  filed  shall  indorse  the 
day  and  hour  when  it  was  filed. 

132.  No  judge's  order  shall  issue  for  the  return  of 
any  writ,  or  to  bring  in  the  body  of  a  defendant,  bat 
a  side-bar  rule  shall  issue  for  that  purpose  in  vacation 
as  in  term,  which  shall  be  of  the  same  force  and  efiect 
as  side-bar  rules  made  for  that  purpose  in  term. 
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133.  In  case  a  rule  shaU  issue  in  vacatiou,  for  the 
return  of  any  writ  of  capiasy  ca.  sa,,  fi,  fa,^  elegit^ 
habere  fctcuu  possessionem,  venditioni  exponas,  or 
other  writ  of  execution,  and  such  rule  shall  have  been 
duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  an  attachment  shall  issue  for  disobedience  of 
such  rule,  whether  the  thing  required  by  such  rule 
shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff  before  his  going  out  of 
office,  shall  arrest  any  defendant  and  take  a  bail  bond 
and  make  return  of  cepi  corpus,  he  shall  and  may 
within  the  time  allowed  by  law  be  called  upon  to  bring 
in  the  body  by  a  rule  for  that  purpose,  notwith- 
standing he  may  be  out  of  office  before  such  rule 
shall  be  granted. 

Irbegulabitt. 

135.  No  application  to  set  aside  process  or  pro- 
ceedings for  irregularity  shall  be  allowed  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 
bas  taken  a  fresh  step  after  knowledge  of  the  irregu- 
larity. 

See  tmte,  at  to  irregularity : — In  the  writ,  C.  L.  P.  A.  1852, 
*•  20 ;  in  the  pleadings  generally,  lb.  a.  49 ;  in  the  declaration, 
f^-  a.  59 ;  in  the  notice  to  plead,  lb,  a.  62  ;  in  the  plea,  lb,  a.  67  i 
in  paying  money  into  court,  /6.  a.  72 ;  in  a  demurrer,  lb,  a.  89 ; 
in  the  notice  of  trial,  lb,  s.  97;  and  in  the  aerrice  of  rulea  and 
orders,  lb,  a.  222. 

136.  Where  a  summons  is  obtained  to  set  aside  pro- 
ceedings for  irregularity,  the  several  objections  in- 
tended to  be  insisted  upon  shall  be  stated  therein. 

Jnte,  p.  25. 

137.  In  all  cases  where  a  rule  is  obtained  to  show 
cause  why  proceedings  should  not  be  set  aside  for 
irreKulAnty  with  costs,  and  such  rule  is  afterwards 
discharged  generally  without  any  special  direction 
upon  the  matter  of  costs,  it  is  to  be  understood  as  dis- 
charged with  costs. 

Affidavits.* 

138.  The  addition  and  true  place  of  abode  of  every  Ante,  p.  is. 
person  making  an  affidavit  should  be  inserted  therein. 

•  SeealM  R.  O.,  M.  V.  1854,  r.  I,p0ti, 

q5 
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139.  In  every  affidavit  made  by  two  or  more  depo- 
nents, the  names  of  the  several  persona  making  audi 
affidavit  shall  be  written  in  the  jurat. 

Ante,  p.  SI.  140^  -^Q  affidavit  shall  be  read  or  made  use  of  ia 
any  matter  depending  in  court  in  the  jurat  of  which 
there  shall  be  a^j  interlineation  or  erasure. 

Ante,  p.  It.  141^  Where  any  affidavit  is  sworn  before  any  jadge 
or  anv  conunissioaer  by  any  person  who  from  his  or 
her  signature  appears  to  be  illiterate,  the  judge's  clerk 
or  commissioner  taking  such  affidavit  shall  certify  or 
state  in  the  jurat  that  the  affidavit  was  read  in  hia 
presence  to  the  party  making  the  same,  and  that  sach 
party  seemed  perfectly  to  understand  the  same,  and 
also  that  the  said  party  wrote  his  or  her  mark  or  sig- 
nature in  the  presence  of  the  judge's  clerk  or  commis- 
sioner taking  the  said  affidavit. 

Ante,  p.  tt.  142.  No  affidavit  of  the  service  of  ^roeess  shidl  be 
deemed  sufficient  if  sworn  before  the  plaintiff's  own 
attorney  or  his  clerk. 

143.  Where  an  agent  in  town,  or  an  attorney  in  the 
country,  is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received  ;  and  an  affidavit  sworn  before  an  attorney's 
clerk  shall  not  be  received  in  cases  where  it  would  not 
be  receivable  if  sworn  before  the  attorney  himself; 
but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
baiL 

Ante,  p.  21.  144.  An  affidavit  sworn  before  a  judge  of  any  of  the 
courts  shall  be  received  in  the  court  to  which  such 
judge  belongs,  though  not  entitled  of  that  court,  but 
not  in  any  other  court  unless  entitled  of  the  court  in 
which  it  is  to  be  used. 

145.  Where  a  specifd  tune  is  limited  for  filing  affi- 
davits, no  affidavit  filed  afler  that  time  shall  be  made 
use  of  in  court  or  before  the  Master,  unless  by  leave  of 
a  court  or  a  judge. 

146.  No  rule  which  the  court  has  granted  upon  the 
foundation  of  any  affidavit  ^all  be  of  any  force  unless 
such  affidavit  shall  have  been  actually  made  before 
such  rule  was  moved  for,  and  produced  in  court  at  the 
time  of  making  the  motion. 
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147.  All  ftffidayits  used  before  a  judge  out  of  court 
shall  be  filed  with  the  Masters  of  the  said  courts,  and 
be  alphabeticallj  indexed ;  and  such  affidavits  shall  be 
delivered  to  the  Masters  of  the  respective  courts,  in 
order  to  be  filed,  ten  dajs  next  after  that  on  which  the 
matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be 
issued  to  any  person  practising  as  a  conveyancer, 
unless  such  person  be  also  an  attorney  or  solicitor  of 
one  of  the  courts  at  Westminster ;  and  no  such  com- 
mission shall  issue  without  an  affidavit  made  by  the 
person  intended  to  be  named  therein,  that  he  is  not 
and  does  not  intend  to  become  a  practising  con- 
veyancer, or  that  he  is  an  attorney  or  solicitor  duly 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out 
his  certificate  for  the  current  year. 

Rules,*  Summonses,  and  Orders. 

149.  Every  rule  of  court  shall  be  dated  the  day  of 
the  week,  month  and  year  on  which  the  same  is  drawn 
up,  without  reference  to  any  other  time  or  date. 

150.  Side-bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term. 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit, 
without  notice. 

152.  All  enlarged  rules  shall  be  drawn  up  for  the 
first  day  in  the  ensuing  term,  unless  otherwise  ordered 
by  the  court. 

153.  It  shall  not  be  necessair  to  issue  more  than 
one  summons  for  attendance  before  a  judge  upon  the 
same  matter,  and  the  party  taking  out  such  summons 
shall  be  entitled  to  an  order  on  the  return  thereof, 
unless  cause  is  shown  to  the  contrary. 

154.  An  attendance  on  a  summons,  or  on  an  ap- 


*  When  the  eonrti  are  equany  divided  in  opinion  upon  a  rule  for  a  new 
trial,  and  It  conseqaently  Atop;  neither  party  ig  entitled  to  any  eoett  of  the 
rale  {Dauseg  v.  Riehardaont  L.  J.  23,  Q.  B.  361).  But  now  that  an  appeal 
lies  upon  niJet  for  new  triali  (C.  L.  P.  A.  1854,  ••.  84,  35,  ante)^  the  court* 
Merally  avoid  an  equal  diTiaion,  by  the  withdrawal  of  the  Judgment  of  the 
Junior  jndge  {Bitkop  v.  Tmtteet  of  the  Bedford  Charitf/t  L.  J.S8,  Q.  B.  215)  ; 
hot  see  Lw$  t.  Oreeim  (6  W.  R.  209,  <).  B.). 
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pointment  before  a  MMter,  for  half  an  hoar  next  im- 
mediately following  the  return  thereof  shall  be  deemed 
a  sufficient  attendance. 

Moyse  ▼.  Dingie  (L.  J.  28,  Q.  B.  S05  (Bail  Court) ). 

155.  AU  written  consents  upon  which  orders  for 
signing  judgments  are  obtained  shall  be  preserved  in 
the  chambers  of  the  judges  of  the  respective  courts. 

Thete  consents  are  not  eogmoviit  within  the  1  &  2  Vict,  c  110, 
s.  9.    See  C.  L.  P.  A.  1852,  s.  208,  and  note  (p.  147),  arnU. 

156.  In  actions  where  the  defendant  has  appeared 
bj  attorney  no  such  order  shall  be  made  unless  the 
consent  of  the  defendant  be  given  bj  hb  attorney  or 
agent. 

157.  Where  the  defendant  has  not  appeared  or 
has  appeared  in  person,  no  such  order  shall  be  made 
unless  the  defendant  attends  the  judge,  and  gives  his 
consent  in  person,  or  unless  his  written  consent  be 
attested  bj  an  attorney  acting  on  his  behalf,  except 
in  a  case  where  the  defendant  is  a  barrister,  co&vej- 
ancer,  special  pleader  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vaca- 
tion, it  shall  not  be  made  a  rule  of  court  before  the 
next  term. 

159.  When  a  judge's  order  or  order  of  Nisi  Prius 
is  made  a  rule  of  court,  it  shall  be  a  part  of  the  rule 
that  the  costs  of  making  the  order  a  rule  of  court 
shall  be  paid  by  the  party  against  whom  the  order  is 
made,  provided  an  affidavit  be  made  and  filed  that 
the  order  has  been  served  on  the  party,  his  attornej 
or  agent,  and  disobeyed. 

Carter  v.  Tongg  Burial  Board  (L.  J.  29,  Ex.  298). 

Ante.  p.  sir.  i6Q^  Rules  to  show  cause  shall  be  no  stay  of  pro- 
ceedings unless  two  days'  notice  of  the  motion  shall 
have  been  served  on  the  opposite  party,  except  in 
the  cases  of  rules  for  new  trials,  or  to  enter  verdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto^  to  set  aside  award  or 
annuity  deed,  or  to  enter  a  suggestion,  or  by  the 
special  direction  of  the  Qourt. 


BILART  TERlf,  1853.  849 

Notices,  Service  of,  and  of  Rules,  Pleadings,  &c. 

161.  All  notices  required  bj  these  rules  or  bj  the 
practice  of  the  court,  shall  be  in  writing. 

A  notice  of  opposing  costs  under  R.  G.,  E.  T.  1 S57,  must  be 
in  writing  (  Woodward  v.  Norths  6  Jur.  N.  S.  589,  Ex.). 

162.  Where  the  residence  of  a  defendant  is  un- 
known, rules,  notices,  and  other  proceedings  may  be 
stuck  up  in  the  office,  but  not  without  previous  leave 
of  the  court  or  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service 
of  a  rule  or  order,  that  the  original  rule  or  order 
should  be  shown,  unless  sight  thereof  be  demanded, 
except  in  cases  of  attachment. 

Service  of  a  notice  or  a  rule,  by  putting  it  under  the  door  of 
an  attorney's  office,  is  not  good  service  without  some  evidence 
that  it  has  duly  come  to  hand  (Burdett  v.  Lewis,  7  C.  B.,  N.  S. 
791). 

164.  Service   of  pletidingSy   notices^  summonses,  Repwud, 
orders^  rules,  and  other  proceedings,  shall  be  made 
before  7   o'clock,  p.m.     If  made  after  that  hour 

tie  service  shall  be  deemed  as  made  on  the  following 
day. 

For  this  rule  has  been  substituted  R.  G.,  8th  May,  1856;  which 
see,  poit, 

165.  The  Masters  of  the  several  courts  shall  cause 
to  be  kept  an  alphabetical  book,  at  their  offices,  to  be 
there  inspected  by  any  attorney  or  his  clerk,  without 
fee  or  reward,  and  every  attorney  practising  in  the 
said  courts,  and  residing  within  ten  miles  of  the 
General  Post-office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or 
some  other  proper  place,  within  three  miles  of  the  said 
Post-office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceed- 
ings ;  and  as  often  as  any  such  attorney  shall  change 
his  place  of  business,  or  the  place  where  he  may  be  so 
served  as  aforesaid,  he  shall  make  the  like  entry 
thereof  in  the  said  book ;  and  all  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings  which 
do  not  require  a  personal  service,  shall  be  deemed 
sufficiently  served  on  such  attorney  if  a  copy  thereof 
shall  be  left  at  the  place  lastly  entered  in  such  book 
with  any  person  resident  at  or  belonging  to  such  place; 
and  if  any  such  attorney  shall  neglect  to  make  such 


860 


BXOULil  QXKBKALE8. 


entiy,  the  fixing  up  of  any  notice,  or  the  coipj  of  any 
pleadings,  notice,  summons,  order,  rule,  or  olier  pro- 
ceeding, for  such  attorney,  in  the  Masters'  c^ces  shall 
be  deemed  a  sufficient  notice. 

f^  PP»  <»  166.  In  all  eases  where  a  party  sues  or  defends  in 
person,  he  shall,  upon  issuing  any  writ  of  summons  or 
other  proceeding,  or  entering  an  appearance,  enter  in 
a  book  to  be  kept  for  that  purpose  at  the  Masters' 
office  an  address  within  three  miles  from  the  General 
Post-office,  at  which  all  pleadings,  notices,  summonses, 
orders,  rules,  or  other  proceedings  not  requiring  per- 
sonal service  shall  be  left ;  and  if  such  address  wall 
not  be  entered  in  the  said  book,  or  if  such  addre» 
shaU  be  more  than  three  miles  fi*om  the  Greneral  Post- 
office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  sum- 
monses, orders,  rules,  or  other  proceedings  in  the 
Masters'  office  without  the  necessity  of  any  further 
service. 

The  proTitions  of  this  rule  are  supplementary  to  tboM  of 
aa.  6  and  80  of  the  C.  L.  P.  A.  1852,  ante.  A  plaintiff  saing  in 
person  must  now  register  a  place  where  notices,  pleadings,  &c., 
mav  be  left  for  him. 

An  infant,  suing  by  his  next  friend,  and  who  hM  reeovcied  in 
an  action,  is  entitled  to  the  costs  of  an  attorney  employed  to 
conduct  such  action  for  him,  although  the  writ  of  summons  was 
sued  out  in  person,  and  the  only  notice  to  the  defendant  of  an 
attorney  being  employed  was  the  address  of  the  next  frieod  being 
at  the  office  of  such  attorney,  as  stated  on  the  back  of  the  decla- 
ration, as  follows :  E.  B.,  next  friend,  at  C.'s,  8,  Sjrmond's  Ion, 
Chancery  Lane.  C.  bebig  an  attorney.  {Ay ami  v.  Wilttm,  3 
C.  B.,  N.  S.  722.) 

167.  In  all  cases  where  a  plaintiff  shall  have  sued 
out  a  writ  in  person,  or  a  defendant  shall  have  ap- 
peared in  person,  and  either  party  shall  by  an  attorney 
of  the  court  have  given  notice  in  writing  to  the  oppo- 
site party,  or  the  attorney  or  agent  of  such  party,  of 
such  attorney  being  authorized  to  act  as  attorney  for 
the  party  on  whose  behalf  such  notice  is  given,  all 
pleadings,  notices,  summonses,  orders,  rmes,  and 
other  proceedings  which  according  to  the  practice 
of  the  courts  are  to  be  delivered  to  or  served  upoa 
the  party  on  whose  behalf  such  notice  is  given 
shall  thereafter  be  delivered  to  or  served  upon  such 
attorney. 

Attachment. 
168.  Rules  for  attachments  shall  be  absolute  in  the 
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first  instance  in  the  two  following  cases  only,  viz., 
first,  for  nonpayment  of  costs  on  a  Master's  allocatur; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to 
retam  a  writ  or  to  l»ing  in  the  hody« 

And  wkere  a  rule  of  court  ordering  payment  of  costs  was  a  rule, 
■nking  a  judge's  order,  ordering  the  party  to  do  an  act,  a  rule 
of  court;  and  the  applicant  would  not  abandon  the  right  to  apply 
for  an  attachment  on  the  other  party  for  disobedience  of  the  oroer, 
a  rule  absolute  in  the  first  instance  was  refused  by  Crompton,  J. 
(CVtjp  ▼.  Groombrtdge,  L.  J.  27,  Q.  B.  183). 

AWABDS  AND  ANNUITIES. 

169.  Where  a  rule  to  show  cause  is  obtained  to  set 
aside  an  award  or  an  annuity,  the  several  objections 
thereto  intended  to  be  insisted  upon  at  the  time  of 
moTing  to  make  such  rule  absolute  shall  be  stated  in 
the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,,  notwith 
standing  the  time  for  setting  aside  the  award  haa  not 
elapsed. 

Miscellaneous. 

171.  On  a  reference  to  the  Master  to  ascertain  the  Ante,  p.  79. 
amount  for  which  final  judgment  is  to  be  signed,  the 
Master's  certificate  shall  be  filed  in  the  office  when 
judgment  is  signed. 

C.  L.P.  A.  1852»s.94. 

172.  On  every  appointment  made  by  the  Master, 
the  party  on  whom  the  same  shall  be  served  shall 
attend  such  appointment  without  waiting  for  a  second, 
or  in  default  thereof  the  Master  may  proceed  ex  parte 
on  the  first  appointment. 

173.  The  Master's  ofllces  in  the  several  courts  shall 
be  opened  in  term  time,  from  eleven  o'clock  in  the 
forenoon  till  five  o'clock  in  the  afternoon,  and  not  in 
the  evening,  and  in  the  vacation,  from  eleven  o'clock 
in  the  forenoon  till  three  o'clock  in  the  afternoon, 
except  between  the  10th  day  of  August  and  the  24th 
day  of  October,  when  they  are  to  be  open  from  eleven 
ia  the  morning  till  two  in  the  afternoon,  and  except  on 
Grood  Friday,  Easter  eve,  Monday  and  Tuesday  in 
Easter  week,  Christmas  day,  and  the  three  following 
days»  and  such  of  the  four  following  days  as  may  not 
fall  in  the  time  of  term,  but  not  otherwise— namely, 
the  Queen's  Birthday,  the  Queen's  Accession^  Whit 
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Monday  and  Whit  Tnesdaj,  when  the  offices  shall  be 
closed* 

174.  In  all  cases  in  which  any  particalar  number  of 
days,  not  expressed  to  be  clear  days,  is  prescribed  by 
the  rules  or  practice  of  the  court,  the  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively 
of  the  last  day,  unless  the  last  day  shall  happen  to  M 
on  a  Sunday,  Christmas  day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that 
day  also. 

See  Rowherry  w.  Morgan,  cited  C.  L.  P.  A.  1852,  s.  27,  n.  (p. 
30),  ante;  and  PenneU  ▼.  Uxbridge,  Churchwardens,  S^a,  ( 10  W.R. 
819,  Q.  B.)  a  somewhat  analogous  case,  decided  under  the  20  & 
21  Vict  c.  48. 

See  as  to  payment  under  a  judge's  order,  Morris  ▼.  Barrett 
(L.  J.  29,  C.P.  102). 

175.  The  days  between  Thursday  next  before,  and 
the  Wednesday  next  after  Easter  day,  and  Christinas 
day,  and  the  three  following  days,  shall  not  be 
reckoned  or  included  in  any  rules,  notices  or  other 
proceedings,  except  notices  of  trial  or  notices  of 
inquiry. 

176.  In  all  causes  in  which  there  have  been  no  pro- 
ceedings for  one  year  from  the  last  proceeding  had, 
the  party,  whether  plaintiff  or  defendant,  who  desires 
to  proceed,  shall  give  a  calendar  month's  notice  to  the 
other  party  of  his  intention  to  proceed.  The  summons 
of  a  judge,  if  no  order  be  made  thereupon,  shall  not 
be  deemed  a  proceeding  within  this  rule.  Notice 
of  trial,  though  afterwards  countermanded,  shall  be 
deemed  a  proceeding  within  it. 

See,  under  old  practice,  Minchiner  y.  Martin  (12  C.  B.  455). 


FORMS  OF  PROCEEDmGS. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 
applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case,  may  render  necessary ;  but  any 
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Tviance  thereirom,  not  being  in  matter  of  substance^ 
shall  not  afiect  their  yalidity  or  regularity. 

SCHEDULE. 

1. — Form  op  an  Issue  in  General. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Ex- 
chequer of  Pleas,"  as  the  case  may  he\ 

The  day  of  ,  in  the  year  of  our  Lord 

18    {dcUe  of  declaration^ 

{The  Venue.) — A.  B,  by  P.  A,  his  attorney  [or  "  in 
person,**  as  the  case  may  he,  and  as  in  the  declara- 
tion J]  sues  C  jD.,  who  has  been  summoned  to  answer 
the  said  A,  B.,  by  virtue  of  a  writ  issued  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  (the  date 

of  the  first  writ)  out  of  Her  Majesty's  Court  of 
Qaeen's  Bench  [or  "  Common  Pleas,**  or  "  Exchequer 
of  Pleas,**  as  the  case  may  be,']  For,  [Sfc.  Copy  the 
declaration  from  these  words  to  the  end,  and  all  the 
pleadings,  with  their  dates,  writing  each  plea  or 
pleading  in  a  separate  paragraph,  and  numbering 
the  same  as  in  the  pleading  delivered,  and  conclude 
thus:]    Therefore  let  a  jury  come,  &c. 


2. — Form  op  a  Nisi  Prius  Record. 

The  Nisi  Prius  record  will  be  a  copy  of  the  issue 
OS  delivered  in  the  action.  It  must  be  engrossed  on 
parchment,  and  a  more  convenient  shape  than  that 
heretofore  in  use  must  be  adopted. 


3.— Form  op  a  Postea  on  a  Verdict  for  Plaintiff  on 
all  the  Issues  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 

Afterwards,  on  the  day  of  ,  a.d  , 

(the  first  day  of  the  sittings)  at  the  Guildhall  of  the 
City  of  London  [or  "at  Westminster  Hall,  in  the 
coanty  of  Middlesex,**]  before  the  Right  Honourable 
John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
JJ»igned  to  hold  pleas  in  the  court  of  our  Lady  the 
Qaeen  before  the  Queen  herself  [ortfin  the  Common 


854  BSQVhM  aKKBSAXXa. 

Pieeu  "  before  the  Right  Hononrable  Sir  John  Jenris, 
Knight,  Her  Mi^es^'s  Chief  Justice  assigned  to  hold 
pleas  in  Her  Majesty's  Court  of  the  Bench,**  or  in  the 
Exchequer  "  before  the  Right  Honourable  Sir  Frede- 
rick Pollock,  Knight,  Chief  Baron  of  Her  Majesty's 
Court  of  Exchequer,"]  come  the  parties  within  men- 
tioned by  their  respective  attorneys  within  mentioned, 
and  a  jury  of  the  within  county  \or  "  city"],  being  sum- 
moned, also  come,  who,  being  sworn  to  try  the  matters 
in  question  between  the  said  parties  upon  their  oath, 
say  that,  [S^c,  state  the  affirmative  or  negative  of  the 
issue  as  it  is  found  for  the  plaintiffs  and  in  the  terms 
adopted  in  the  pleading,"]  \lf  there  be  several  issues 
joined  and  tried,  then  say  **  as  to  the  first  issue  within 
joined  upon  their  oath  say  that  *'  {SfC.  state  the  affir* 
mative  or  negative  of^e  issue  as  found  for  plaintiff,) 
^*  and  as  to  the  second  issue  within  joined,  the  jury 
aforesaid  upon  their  oath  say  that,"  (<^c.  so  proceed  to 
state  the  finding  of  the  jury  on  all  the  issues. )"] 
[  Conclude  with  an  ctssessment  of  the  damages,  thus  :j 
And  they  assess  the  damages  of  the  plaintiff  on  occa- 
sion of  the  premises  within  complmned  of  by  him, 
over  and  above  his  costs  of  suit,  to  £  ,  and  for 

those  costs  to  40s.    Therefore,  &c. 


4. — The  like,  where  the  Cause  is  tried  at  the 

Assizes. 

Afterwards,  on  the  day  of  ,  a^d.         , 

(the  commision  day  of  the  assizes),  at  in  the 

county  [or  "city"]  of  ,  before  Sir  ,  Knight, 

and  Sir  ,  Knight,  Justices  of  our  said  Lady  the 

Queen,  assigned  to  take  the  assizes  in  and  for  the 
within  county  [or  "  city  and  county,"  or  "  town  and 
county,"  as  the  case  may  be\  come  the  parties  within 
mentioned  by  their  respective  attorneys  within  men- 
tioned ;  and  a  jury  of  the  said  county  [or  "  city  and 
county,"  or  "  town  and  county,"  as  the  case  may  be,] 
being  summoned,  also  come,  who,  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon 
their  oath  say  that  [&c.  state  the  negative  or 
ative  of  the  issue  as  it  is  found  for  the  plaintiff,  and 
in  the  terms  adopted  by  the  pleading.]  [If  there  be 
several  issues  joined  and  tried,  then  say  "  as  to  the 
first  issue  within  joioed,  upon  their  oath,  say  that," 
(&c.  state  the  affirmative  or  negative  of  the  issue 
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as  it  is  found  for  the  plaintiff),  "  and  as  to  the 
second  issue  within  joinea,  the  jury  aforesaid,  on  their 
oath  aforesaid,  saj  that,''  (&c.  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues)."]  \^Conclude 
with  stating  an  assessment  of  the  damages,  thus  .*] 
And  they  assess  the  damages  of  the  plaintiff  on  oeca* 
sion  of  the  premises  within  complained  of  by  him,  oyer 
and  above  his  costs  of  suit,  to  x  ,  and  for  those 

costs  to  40*.     Therefore,  &c. 


6. — ^FOSM  OP  A  JUPOMENT  FOB  PLAINTIFF  On  a 

Verdict  in  a  Town  Cause. 

\_Copy  the  Nisi  Prius  Record,  and  then  proceed 
thus ;  J     Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  [day  of  signing  final  judg* 

ment]  eome  the  parties  aforesaid,  by  their  respective 
attorneys  aforesaid  [or  as  the  case  may  be,  if  they  have 
not  appeared  by  attomeys\  and  the  Right  Honour- 
able John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
assigned  to  hold  Pleas  in  the  Court  of  our  Lady  the 
Queen  before  the  Queen  herself  [oa:  if  in  the  Common 
Pleas  ''  the  Right  Honourable  Sir  John  Jervis,  Knight, 
Her  Majesty's  Chief  Justice  assigned  to  hold  Pleas 
jn  Her  Majesty's  Court  of  the  Bench,  or  if  in  the  Ex- 
chequer "  the  Right  Honourable  Sir  Frederick  PoUock, 
Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Ex- 
chequer," or  "  the  Honourable  Sir  ,  Knight, 
before  whom  the  said  issue  was  (or  "  issues  were") 
tried  in  the  absence  of  Her  Majesty's  Chief  Justice,** 
3cc.,  as  the  case  may  be],  hath  sent  hither  his  record 
bad  before  him  in  these  words :  Afterwards  [S^c,  copy 
the  postea]*  Therefore  it  is  considered  that  the  plain- 
tiff do  recover  against  the  defendant  the  said  moneys 
by  the  jurors  aforesaid  in  form  aforesaid  assessed  [or 
if  the  action  be  in  debt  and  the  Jury  do  not  assess  the 
debt,  but  only  the  damages  and  forty  shillings  costs^ 
then  say  *^  do  recover  against  the  defendant  the  said 
debt  of  ,  and  the  moneys  by  the  jurors  aforesaid 
in  form  aforesaid  assessed "]  ;  and  also  £  for  his 
costs  of  suit  by  the  court  here  adjudged  of  increase  to 
the  plaintiff,  which  said  moneys  and  costs  [or  ^^  debt, 
damages  and  costs"]  in  the  whole  amount  to  £ 

[In  the  margin  of  the  roll,  opposite  the  words 
^^  Therefore  it  is  considered,"  write  **  Judgment  signed 
the  day  of  a.d.  »"  stating  the  day 

of  signing  the  judgment.] 
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6. — The  like,  in  a  Cause  tried  at  the  Assizes. 

\_Copy  the  Nisi  Print  record^  and  then  proceed 
thus:]  Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  (day  of  gigning  final  judgment), 
come  the  parties  aforesaid,  by  their  respective  attorneys 
aforesaid  {or  as  the  case  may  be)\  and  Sir  , 

Knight,  and  Sir  ,  Knight,  justices  of  our  Lady 

the  Queen  assigned  to  take  the  assizes  in  and  for  the 
said  county  [or  "  city  and  county,"  &c.,  cls  the  case 
may  be\  before  whom  the  said  issue  was  [or  **  issues 
were"]  tried,  have  sent  hither  their  record  had  before 
them  m  these  words.  Afterwards  [&e.  Conclude  as 
directed  in  the  preceding  form']* 


7. — Form  of  an  Issue  where  it  is  directed  to  be 
tried  by  the  Sheriff,  &c. 

[  Commence  the  issue  as  in  the  Form  No.  1,  above 
prescribed.  Then  copy  all  the  pleadings,  and  after 
the  joinder  of  issue  proceed  as  follows ;]  And  for- 
asmuch as  the  sum  sought  to  be  recovered  in  this  suit, 
and  indorsed  on  the  said  writ  of  sunmions,  does  not 
exceed  20/.,  hereupon  on  the  day  of  in 

the  year  {teste  of  writ  of  trial),  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff 
\or  "  the  judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  the  said  county,"  as  the  case 
may  be\  is  commanded  that  he  summon  twelve,  he, 
who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the 
issue  [or  "  issues,"]  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
"  issues"]  accordingly ;  and  when  the  same  shall  have 
been  tried  that  he  make  known  to  the  court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our 
Lady  the  Queen  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the 
day  of  ,  &c. 


8.— Form  op  a  Writ  op  Trial  before  the 

Sheriff,  &c. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ii-eland  Queen,  Defender 
of  the  Faith,  to  the  sheriff  of  ,  [or  "  to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of 
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debt  in  our  county  of  ^  as  the  case  may  he^"] 

greeting :   Whereas  A,  B,  in  our  Court  of  Queen's 

Bench  ]or  "  Common  Pleas,"  or  "Exchequer  of  Pleas," 

as  the  case  may  be"]  at  Westminster,  on  the  {date 

of  first  tcrii  of  summons)  day  of  ,  in  the  year 

of  our  Lord  impleaded  C  D.  in  an  action  for 

[&C.  here  recite  the  declaration  in  the  past  tense,'] 

and  the  plaintiff  claimed  £  :  And  whereas  the 

defendant  on  the  {date  of  plea)  day  of 

last,  by  his  attorney  (or,  as  the  case  may  be,) 

came  into  our  said  court,  and  said  [&c.  here  recite  the 

pleas  and  pleadings  to  the  joinder  of  issue]  :  And 

whereas  the  sum  sought  to  be  recovered  in  the  said 

action,  and  indorsed  on  the  writ  of  sunmions  therein, 

does  not  exceed  20/. ;  and  it  is  fitting  that  the  issue 

[or   "  issues  "J  joined  as  aforesaid  should  be  tried 

before  you  the  said  sheriff  [or  "  judge,"  a*  the  case 

may  be]  :  We,  therefore,  pursuant  to  the  statute  in 

such  case  made  and  provided,  command  you  that  you 

do  summon  twelve  free  and  lawful  men  of  your  county 

duly  qualified  according  to  law,  who  are  in  nowise 

akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be 

Bwom  duly  to  try  the  said  issue  [or  "  issues"]  joined 

between  the  parties  aforesaid,  and  that  you  proceed  to 

try  such  issue  [or  "  issues"]  accordingly  ;  and  when 

the  same  shall  have  been  tried  in  manner  aforesaid  we 

command  you  that  you  make  known  to  us  [or  in  the 

Common  Pleas  "  to  our  justices,"  or  in  the  Exchequer 

**  to  the  Barons  of  our  said  Exchequer,"  as  the  case 

fnay  &e,]  at  Westminster,  what  shall  have  been  done 

by  virtue  of  this  writ,  with  the  finding  of  the  jury 

hereon  indorsed,  on  the  day  of  next. 

Witness  [name  of  the  Chief  Justice,  or  of  the 

Chief  Baron  if  the  action  is  in  the  Exchequer]  at 

Westminster,  the  day  of  in  the  year  of  our 

Lord 


9.  Form  op  Indorsement  on  the  Writ  of  Trial  of 

the  Verdict. 

AfWwards,  on  the  day  of  ,  in  the  year 

of  our  Lord  [day  of  trial]  before  me,  sheriff 

of  the  county  of  ,  [or  "  judfge  of  the  court  of 

"]  came  as  well  the  within-named  plaintiff  as 
the  within-named  defendant,  by  their  respective  attor- 
peys  within  named,  [or,  cls  the  case  may  be,]  and  the 
J'lrors  of  the  jury  by  me  duly  summoned,  as  within 
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commanded,  also  came,  and  being  duly  sworn  to  try 
the  issue  [or  ^*  issues"]  within  mentioned  on  their  oath, 
said  that  [&c.  here  state  the  finding  of  the  jury  a#  in 
a  poitea  on  a  trial  at  JVtW  J^'ti^]. 

The  answer  to  S*  S,^  sheriiH 


10. — The  like,  in  case  a  Nonsuit  takes  place. 

[/Voce^rf  a«  in  the  above  form,  but  after  the  words 
"  duly  sworn  to  try  the  issue  within  mentioned^"  pro* 
seed  as  follows:']  and  were  ready  to  give  their  ver- 
dict in  that  behalf;  but  the  plaintiff  being  solemnly 
called,  came  not,  nor  did  he  further  prosecute  his  said 
suit  against  the  defendant. 


11.— Form  op  Judgment  for  the  Plaintiff  afler  Trial 

before  the  Sheriff. 

[Copy  the  issue^  and  then  proceed  as  follows :'] 
Afterwards,  on  the  day  of  in  the  year  or 

our  Lord  [^^  ^f  ^9^^^  final  judgment], 

come  the  parties  aforesaid,  by  their  respective  attor- 
neys aforesaid  [as  the  case  may  be]y  and  the  said 
sheriff  \or  "judge,"  as  the  case  may  be\  before  whom 
the  said  issue  for  "  issues"]  cameon  to  be  tried,  hath  sent 
hither  the  said  last-mentioned  writ^  with  an  indorse- 
ment thereon,  which  said  indorsement  is  in  these 
words :  to  wit  [copy  the  indorsement].  Therefore  it 
is  considered,  &c.  [conclu€le  as  in  other  cases.  See 
the  form  supra^  No,  5.} 


WRITS   OF  EXECUTION. 

Na  1. — Writ  op  Fieri  Facias  on  a  Judgment  for 

Plaintiff. 

Victoria,  by  the  grace  oi  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen^  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.     We 

command  you,  that   [If  sued  out  of  the  Court  of 
Exchequer y  so^  "  We  command  yoo^  that  you  omit 
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not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  [the  amount  of  ali  the  moniet  recovered  hy 

the  Judgment']  which  A,  B.  lately  in  our  Court  of 
Queen's  Bendi  [^or  "  Common  Pleas,"  or  "  Exdiequer 
of  Pleas,"  a$  the  case  may  6«],  recoyered  against  him, 
whereof  the  said  C,  D.  is  eonricted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  in 

the  year  of  our  Lord  (a),  on  which  day  the  (0)  The  (Ur 

judgment  aforesaid  was  entered  up,  and  hare  that  j^udyment 
money,  with  such  interest  as  ^foresaid,  before  us  [or  w"  entered 
in  the  Common  Pleasy  "before  our  justices,"  or  in  the  tCTedup*"" 
Exchequer,  "  before  the  barons  of  our  Exchequer,"  prior  to  the 
as  the  cau  may  he^  at  Westminster  immediately  after  ber,^8S8,  uy 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  J'^^™  ***• 
and  that  you  do  all  such  things  as  by  the  statute  Octoberbi 
passed  in  the  second  year  of  our  reign  you  are  autho-  J^*  J*^®' 
rized  and  required  to  do  in  this  behalf.     And  in  what  i838,"omit- 
manner  you  shall  have  executed  this  our  writ  make  ^fd«*"on 
appear  to  us  [or  in  the  Common  Picas,  "  to  onr  jus-  ^Mc>»  day 
tices,"  or  in  the  Exchequer,  "  to  the  barons  of  our  Sent"«£re. 
Exchequer,"  as  the  case  may  fc«],   at  Westminster  ffJi/'^S**" 
immediately  after  the  execution  hereof  and  have  you         ^^' 
there  then  this  writ.     Witness,  at  Westminster^ 

the  day  of  in  the  year  of  our  Lord 


No.  2.— Writ  of  Fieri  Facias  on  a  Judgment  for 

Defendant. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.    We 

command  you,  that  you  cause  to  be  made  [If  sued  out 
of  the  Court  of  Exchequer,  *^  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  cause  to  be  made"]  of  the  goods 
and  chattels  in  your  bailiwick  of  A*B.  £  ,  which 
lately  in  our  Court  of  Queen's  Bench  [or  ''  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  he], 
were  awarded  to  C.  2>.,  for  the  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  court  by  the  said 
A,  B.  against  the  said  C  D.,  whereof  the  said  A.  B. 
is  convicted,  together  with  interest  on  the  said  sum  at 
the  rate  of  four  pounds  per  centum  per  annum  fh>m 


860 


REGULJE  OENBRiXES. 


(a)  The  day 
on  which  the 
judgment 
wms  entered 
up,  or  if  en- 
tered op 
frior  to  the 
■t  of  Octo- 
ber, 1838,  Mj 
*•  from  the 
Itt  day  of 
October  In 
the  year  of 
our  Lord 
1838,  omit- 
ting the 
word*  "  on 
which  day 
the  judg- 
ment afore- 
•ald  was  en* 
tertdup." 


the  day  of  in  the  year  of  our  Lord  (a), 

on  which  day  the  judgment  aforesaid  was  entered  ap, 
and  have  you  that  money  before  us  [or  in  the  Common 
Pleas  "  before  our  justices,"  or  in  the  JSxckequer 
•'  before  our  barons,"  cu  the  cojte  may  be\  at  West- 
minster, immediately  after  the  execution  hereof  to  be 
rendered  to  the  said  C.  D. ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this 
behalf.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  {or  in  the  Common 
Pleas  "  to  our  justices,"  or  in  the  Exchequer  *'  to  the 
barons  of  our  Exchequer,"  as  ilie  case  may  be],  at 
Westminster,  immediately  after  the  execution  hereof^ 
and  have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord  . 


<6)  The  day 
on  which  the 
rule  was 
OMMle.  or  if  it 
^ere  made 
prior  to  the 
1st  of  Octo- 
l>«r,  1838,  My 
"  from  the 
1st  day  of 
October  in 
the  year  of 


No.  3. — Writ  of  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  [If  sued  out  of  the  Court  of 
ExchequeTy  say,  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick  you  cause  to  be 'made 
£  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be],  by  a  rule  of  our  said  court  dated 
the  day  of  a.d.  were  ordered  to  be 

paid  by  the  said  C.  2>.  to  J..  jB.  ;  and  that  of  the  said 
goods  and  chattels  of  the  said  C.  D,  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annam 
from  the  day  of  in  the  year  of  our  Lord 

(6),  on  which  day  the  said  rule  was  made,  and 
have  that  money,  together  with  such  interest  as  siore- 
said,  before  us  [or  in  the  Common  Pleas  "  before  oar 
justices,"  or  in  the  Exchequer  "before  the  barons  of 
our  Exchequer,"  as  the  case  may  be],  at  Westminster 
immediately  after  the  execution  hereof,  to  be  rendered 
to  the  said  A,  S,;  and  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our  reign 
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you  are  authorized  and  required  to  do  in  this  behalf.  ??' ^?'^  .^^ 

And  in  what  manner  you  shall  have  executed  this  our  ting  the 

writ  make  appear  to  us  [or  in  ike  Common  Pleas,  "  to  JJ'jJJ  '^^^ 

our  justices,"  or  in  the  Exchequer  "  to  the  barons  of  the  Mid  rule 

our  Exchequer,"  cls  the  case  may  he},  at  Westminster,  ^^ "**^*'" 
immediately  after  the  execution  hereof,  and  have  you 
there  ihen  this  writ.     Witness             at  Westminster, 
die             day  of           in  the  year  of  our  Lord 


No.  4. — Writ  op  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  \  If  sued  out  of  the  Court  of  Ex- 
chequer^  say  "  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  of  the  goods  and  chattels  of 
C  D.  in  your  bailiwick  you  cause  to  be  made 
£  which  lately  in  our  Court  of  Queen's  Bench 

\pr  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be,]  by  a  rule  of  our  said  court  dated 
the  day  of  in  the  year  of  our  Lord  were 

ordered  to  be  paid  by  the  said  CD.  to  A,  B,,  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  si  £  '    ;  and  that  of  the  said  goods  and 

chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  two  several 
sums  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our 

Lord  (a),  and  have  those  moneys,  together  with  (a)  The  day 

Buch  interest  as  aforesaid,  before  us  [or  in  the  Common  cJ^jV^iwe^*** 
Pleas  "  before  our  justices,"  or  in  the  Exchequer  taxed,  if 
"  before  the  barons  of  our  Exchequer,"  as  the  case  ^ere  uxed 
way  he^  at  Westminster,  immediately  after  the  execu-  after  the 
tion  hereof,  to  be  rendered  to  the  said  A.  B,;  and  that  I^d  you^seek 
you  do  all  such  thinss  as  by  the  statute  passed  in  the  ^o  «<:<»▼«  *«- 

*j  !»•  ii_'jj    tereet  on  the 

second  year  of  our  reign  you  are  authorized  and  principal 
required  to  do  in  this  b^alf.    And  in  what  manner  {J®°J2if ^f* 
you  shall  have  executed  this  our  writ  make  appear  to  the  latter, 
us  [or  in  the  Common  Pleas  "  to  our  justices,"  or  in  JjJJ/JJJ* 
the  Exchequer  "  to  the  barons  of  our  Exchequer,"  as  form  ac- 
the  case  may  be,']  at  Westminster,  immediately  after  ®<"*^^y' 
the  execution  hereof,  and  have  you  there  then  this 

!>•  R 
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writ.     Witness  at  WestmiiiBter,  the  day 

of  in  the  year  of  our  Lord 


No.  5. — Writ  of  Fieri  Facias  on  a  Rale  for  Pajment 

of  Costs  onl J. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [If  sued  out  of  the  Exchequer^  say 
"  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C.  D,  in 
your  bailiwick  you  cause  to  be  made  £  for  certain 

costs  which  by  a  rule  of  our  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  ait 
the  case  may  5^,]  dated  the  day  of  in  the 

year  of  our  tord  were  ordered  to  be  paid  by  the 

said  C  2>.  to  ^.  £.,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  court  at  the  said  sum,  and 
that  of  the  said  goods  and  chattels  of  the  said  C,  D. 
in  your  bailiwick  you  further  cause  to  be  made  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  day  of  in  the  year 
(a)  The  day    of  our  Lord  (a),  and  have  that  money,  together 

cMu^roe'***  "^^  such  interest  as  aforesaid,  before  us  \or  in  the 
taxed,  or  if  Common  PUos  '*  before  our  j  ustices,"  or  in  the  Exche- 
beJiTmSre  ^uer  "  before  the  barons  of  our  Exchequer,"  as  the  case 
iocatu?*the  ^^y  ^^»1  **  Westminster,  immediately  after  Ae  exe- 
day  00  which  cution  hereof,  to  be  rendered  to  the  said  A,  B.; 
iScVtwwM  and  that  you  do  all  such  things  as  by  the  statute 
»n«cit.  passed  in  the  second  year  of  our  reign  you  are  au- 

thorized and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  "to  our 
justices,"  or  in  the  ExcJiequer  "  to  the  barons  of  our 
Exchequer,"  as  the  ca^e  may  5«,]  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  6. — Writ  of  Fieri  Facias  on  a  Judgment  of 
an  Inferior  Court  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria^  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britam  and  Ireland  Queen,  Defiuider  of 
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the  Faith  ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Ex' 
chequer,  say  "  We  command  you,  that  you  omit  not, 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  of  the  goods  and  chattels  of 
C.  D,  in  your  bailiwick  you  cause  to  be  made  £ 
▼hich  A,  B,  lately  in  [insert  the  style  of  the 

court],  by  the  judgment  of  the  said  court,  recovered 
again^  the  said  C,  2>.  whereof  the  said  C  2>.  is  con- 
victed, and  which  judgment  was  afterwards,  on  the 

day  of  in  the  year  of  our  Lord 

removed  into  our  Court  of  Queen's  Bench  [or  "  Com- 
incm  Pleas,"  or  "Exchequ^  of  Pleas,"  as  the  case 
may  be,]  by  virtue  of  an  order  of  that  our  said  court, 
[or  "  of  one  of  the  justices  of  that  our  said 

court,"  €ts  the  case  may  he,]  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  order  and 
opon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench,  [or 
** Common  Pleas,"  or  "Exchequer  of  Pleas,"  €U  the 
ease  may  be,]  at  £  ;  and  we  tother  command 

jon,  that  of  the  said  goods  and  chattels  of  the  said 
C.  D,  in  your  bailiwick  you  further  cause  to  be  made 
the  said  £  (a),  together  with  interest  on  the  («)  The  eoiu 

aaid  two  sevea^  sums  at  3ie  rate  of  four  pounds  per  "pJJI^he' 
centum  per  annum  from  the  said  day  of  ^rt  **^ 

in  the  year  of  our  Lord  (6)  ;  and  that  you  out  of  i^*" 

have  that  money,  with   such  interest  as  aforesaid,  cS^JJJ^into 
before  us  [or  in  the  Common  Pleas  "  before  our  jus-  the  superior 
tices,"  or  in  the  Exchequer, "  before  the  barons  of  our  ^°^*^ 
Exchequer,"  as  the  case  may  be,]  at  Westminster,  im-  on  ^fch?he 
mediately  after  the  execution  hereof,  to  be  rendered  cotttofre- 
to  the  said  A.  B.;  and  that  you  do  aU  such  things  as  SSS'/*'* 
bj  the  statute  passed  in  the  second  year  of  our  reign 
7<>Q  &re  authorized  and  required  to  do  in  this  behiJf. 
And  in  what  manner  you  shall  have  executed  this 
ow  writ  mi^e  appear  to  us  [or  in  the  Common  Pleas 
"to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  be,]  at  West- 
minster, immediately  after  the  execution  hereof,  and 
have  you  there  then  this  writ.    Witness  at 

"  estminster,  the  day  of  in  the  year  of 

onrLord 


r2 
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No.  7. — Writ  of  Fieri  Facias  on  a  Rale  or  Order 
for  Payment  of  Money  made  in  an  Inferior  Coart, 
and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith.  We  command  you  that  \_Ifsued  out  of 
the  Court  of  Exchequer^  say  "  We  command  yon, 
that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and**]  of  the 
goods  and  chattels  of  C  D.  in  your  bailiwick  yon 
cause  to  be  made  £  ,  which  lately  in 

[insert  the  style  of  the  courtly  by  a  rule  [or  "order"! 
of  the  said  court,  entitled,  [as  the  case  may  be^ 

were  by  the  said  court  ordered  to  be  paid  by  the 
said  C  D.  to  A.  B. ;  and  which  rule  [or  "  order"] 
was  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  removed  into  our  Court  of 

Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer 
of  Pleas,"  as  the  case  may  6e],  by  virtue  of  an  order 
of  that  our  said  court,  [or  "  of  ,  one  of  Ae 

justices  of  that  our  said  court,"  as  the  case  may  bty] 
in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and 
upon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by 

our  said  Court  of  Queen's  Bench  [or  **  Common 
Pleas  "  or  "  Exchequer  of  Pleas,"  as  the  casemwfbe,] 
at  £  ;  and  we  further  conunand  you,  that  of 

the  said  goods  and  chattels  of  the  said  C,  D,  in  your 
bailiwick  you   further  cause  to  be  made  the  said 
^«>The  coBtt  £  (ja)y  together  with  interest  on  the  said  two 

the  niie  of ^    Several  sums  at  the  rate  of  four  pounds  per  centum 
Court  fnto'    ^^  annum  from  the  said  day  of  (b\  and 

the  Superior    that  you  have  those  moneys,  with  such  interest  as 
Court.  aforesaid,  before  us  [or  in  the  Common  Pleas  "  be- 

on  Jhieh*he  ^^^®  ^^^  justiccs,"  or  in  the  Exchequer  "before  the 
coitBofre-     barons  of  our  Exchequer,"  as  the  case  may  6c,]  at 
rule  of  the      Westminster,  immediately  after  the  execution  hereof 
JnferiOT         to  be  rendered  to  the  said  A,  B, ;  and  that  you  do  all 
the'superior    ^^ch  things  as  by  the  statute  passed  in  die  second 
tiSed  **"     y®*"*  ^^  ^"^  reign  you  are  authorized  and  required 
to  do  in  this  behalf.    And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  "  to  our  justices,"  or  in  the  Ex- 
chequer  "to  the  barons  of  our  Exchequer,"  as  the 
case  may  6e,]  at  Westminster,  immediately  after  the 
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execution  hereof,  and  have  70a  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  8. — Whit  of  Fieri  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  and  Costs  made  in  an  In- 
ferior Court,  and  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  hy  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  thjit  [or.  If  sued  out  of  the  Court  of  Ex- 
chequer^  say  *^  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  of  die  goods  and  chatteb  of 
C.  D.  in  your  bailiwicK  you  cause  to  be  made  £ 
which  lately  in  [insert  the  style  of  the  court\ 

by  a  rule  [or  "  order']  of  the  said  court,  entitlea, 
[a*  the  case  may  be,']  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C  D,  to  A.  B.,  and  also  £ 
for  the  costs  of  the  said  rule  [or  "  order"]  by  the  said 
court  also  ordered  to  be  paid  by  the  said  C,  D,  to  the 
«aid  A.  B.;  which  said  rule  [or  "order"]  was  after- 
wards, on  die  day  of  in  the  year  of  our 
Lord          ,  removed  into  our  Court  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be,]  by  an  order  of  that  our  said  court 
[or  "  of              one  of  the  justices  of  that  our  court," 
as  the  case  may  be,]  in  pursuance  of  the  statute  in- 
such   case  made  and  provided  ;   and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the           day  of          in  the  year  of  our  Lord  , 
taxed  and  allowed  by  our  said  Court  of  Queen's  Bench 
[or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the 
case  may  be,]  at  £        ;  and  we  further  command  you, 
that  of  the  said  goods  and  chattels  of  the  said  C.  Jj.  in 
your  bailiwick  you  further  cause  to  be  made  the  said 
£            (a),  together  with  the  interest  on  the  said  (a)  The  costs 
three  several  sums  at  the  rate  of  four  pounds  per  JhenJiVfrCTn 
centum  per  annum  from  the  said             day  of  the  inferior 
in  the  year  of  our  Lord              (6),  and  that  you  have  SS^Ju^rior 
those  moneys,  with  such  interest  as  aforesaid,  before  court. 
us  [or  in  the  Common  Pleas  "before  our  justices,"  or  ^^2wh{^\ 
in  the  Exchequer  "  before  the  barons  of  our  Exche-  cofts  of  re- 
quer,"  as  the  case  may  be,]  at  Westminster,  imme-  J^JJJ^' 
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Court  iSto'  <l*»^ly  *^r  ^6  execution  hereof,  to  be  rendered  to  tht 
the  Superior  8&id  A.  B, ;  and  that  jou  do  all  such  thmgs  as  bj  the 
uied  "*"  statute  passed  in  the  second  year  of  our  iieisn  you  are 
authorized  and  required  to  do  in  this  behali.  And  in 
what  manner  you  shall  hare  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pletu  "  to  our 
justices,"  or  in  the  Exchequer^  "to  the  barons  of  oor 
Exchequer,**  as  the  case  may  ^e,]  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


(a)  The  day 

on  which  the 

judgment 

*«•  entered 
np. 


No.  9. — Writ  of  Elegit  on  a  Judgment  for 

Plaintiff. 

Victoria^  by  the  grace  of  God  of  Uie  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A.  B,,  lately  in  our  Court  of  Queen's  Bench  [or  "Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease 
^^*^y  ^^>J  by  the  judgment  of  the  same  court  recovered 
against  (7.  D.  £  [the  amount  of  all  the  monqfs 

recovered  by  the  jttdgment^  whereof  the  said  (7.  2>. 
is  convicted,  and  afterwards  the  said  A,  B.  came  into 
our  said  court,  and  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided^  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  D,  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  such  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C  D.  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the 
day  of  in  the  year  of  our  Lord  (a),  on 

which  day  the  judgment  aforesaid  was  entered  up,  or 
at  any  time  afterwards,  or  over  which  the  said  C.  D. 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof;  to  him  and 
to  his  assigns,  according  to  the  form  of  the  said 
statutes,  until  the  said  sum,  together  with  interest 
.  tiiereon  at  the  rate  of  four  pounds  per  centum  per 
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tnmutt  Arom  the  day  of  in  the  jear  of  onr  (b)  The  day 

Lwd  (^),  shall  have  been  levied.    Therefore  we  f^^^jjjj  ***® 

eommaod  you  that,  [ijf  sued  out  of  the  court  of  wm  entered 
Exchequer y  say  "  Therefore  we  command  you,  that  JP;  jj^g/*" 
yon  omit  not,  by  reason  of  any  liberty  of  your  county,  mentwat  en- 
but  that  you  enter  the  same  and"]  without  delay,  you  JnJjto^he 
etuae  to  be  delivered  to  the  said  Ji.  ^.  by  a  reasonable  2*t  of  oeto- 
price  and  extent  all  the  goods  and  chattels  of  the  said  ^om^be*^^ 
C,  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of  ^*^  ^^L 
the  jdongh,  and  also  all  such  lands,  tenements,  recto-  the  year  or 
ries,  tithes,  rents  and  hereditaments,  including  lands  JJJg^"* 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C  D.  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the  said 

day  of  (c),  or  at  any  time  afterwards,  or  (<?)  ^?  J'^ 

over  which  the  said  C  D,  on  that  day,  or  at  any  time  Judgment**** 
Afterwards,  had  any  disposing  power,  which  he  might,  ^**  •n^wi 
wiUiout  the  assent  of  any  other  person,  exercise  for 
bis  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  B,  as  his  proper  goods  and  chatteb,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  te  his  assigns, 
until  the  said '  £  ,  together  with  interest  as 

aforesaid  shall  have  been  levied.  And  ui  what  man- 
ner you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  \or  in  the  Common  Pleas  "  to  our  justices," 
^in  the  Exchequer  "to  the  barons  of  our  Exchequer," 
^  the  case  may  6e,]  at  Westminster,  immediately  after 
the  execution  hereof  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  10.— Wbit  op  Elegit  on  Rule  for  Payment 

of  Money. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
|he  Faith ;  to  the  sheriff  of  greeting.     Whereas 

«tely  in  our  Court  of  Queen's  Bench,  [or  "  Common 
Pleas,"  or  «  Exchequer  of  Pleas,"  as  the  case  may  he^ 
py  a  rule  of  the  said  court,  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of 

T  was  ordered  to  be  paid  by  C.  D,  to  A,  B. 

wid  afterwards  the  said  A,B,  came  into  our  said  court 


368  FORMS  or  pbocekdings. 

and,  according  to  the  form  of  the  statute  in  sac^  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
iJso  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  here^tam^is 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  D^  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in 

(«)  The  dar    the  year  of  our  Lord  (a),  on  which  day  the  said 

«.  whkh  the  ^^j^  ^^  j^^^^  ^^  ^^  ^^^  ^^g  afterwards,  or  over 

■'*^-  which  the  said  C.  D.  on  that  day,  or  at  any  time  after- 

wards, had  any  disposing  power,  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum, 
together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  fix>m  the  said 
day  of  in  the  year  of  our  Lord  (a),  shall 

have  been  levied.  Therefore  we  command  you  tiiat, 
[Ifstied  out  of  the  Court  of  Exche^ery  say  "  There- 
fore we  command  you,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  without  delay,  you  cause  to  be  deliyered 
to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  D,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of        («)» 

or  at  any  time  afterwards,  or  over  which  Uie  said  C,  /). 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power^  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  JB,  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 
£  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  "  to  our  justices,"  or  in  the  Ex- 
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chequer  "  to  the  barons  of  our  Exchequer,"  a*  the  case 
may  6e,  j  at  Westminster,  immediatelj  afiter  the  exe- 
cution hereof,  under  your  seal  and  the  seals  of  those 
bj  whoee  oath  jou  shall  make  the  said  extent  and 
appraisement,  and  have  jou  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  11. — Writ  of  Elegit  on  a  Rule  for  Payment  of 

Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
Ae  Faith  ;  to  the  sheriff  of  greeting.     Whereas 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  fce,] 
by  a  rule  of  the  said  court,  dated  the  day  or 

in  the  year  of  our  Lord  the  sum  of  £ 

was  ordered  to  be  paid  by  C.  2>.  to  -4..  B.y  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  taxed  and  allowed  by 

our  said  cotirt  at  £  ;  and  afterwards  the  said 

A.  B.  came  into  our  said  court,  and,  according  to  tho^ 
form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also'all  such  lands,  tene- 
inents,  rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 
*Dy  one  in  trust  for  him,  was  seised  or  possessed  of  on 
the  day  of  in  the  year  of  our  Lord        (a),  («)  The  day 

or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  J^Jl"? m?* 
on  that  day,  or  at  any  time  afterwards,  had  any  dis-  mie  were 
posing  power,  which  he  might,  without  the  assent  of  **"** 
*ny  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
And  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  together 
^th  mterest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  day  of 

^  the  year  of  our  Lord  (a),  shall  have  been 

levied.    Therefore  we  command  you,  that,  [If  sued 
^<  of  the  Court  of  Exchequer,  say,  "  Therefore  we 

r5 


370  FOJUiB  OF  PBOCEKDIN<>S. 

commoad  jou,  that  jou  omit  not,  by  reason  of  and 
liberty  of  jour  county,  but  that  you  enter  ^e  same, 
and"/ without  delay  you  cause  to  be  deliyered  to  the 
said  A.  B.y  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.,  or  any  person  in  trust  for  him,  was  seised 
(•)  Tf*^*?    or  possessed  of  on  the  said  day  of  (a),  or 

cosu  of  tht  ft^  <^y  time  afterwards,  or  oyer  which  the  said  C,  D. 
"j^we  on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  oi 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A,  B,  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectiyely,  according  to  the  nature  and  tenure 
thereof  to  him  and  to  his  assigns,  until  the  said  two 
seyeral  sums  of  £  and  E  ,  together  with 

interest  as  aforesaid,  shall  haye  been  leyied.  And  in 
what  manner  you  shall  haye  executed  this  our  writ 
make  appear  to  us  [or  in,  the  Common  Plecu  "  to  our 
justices,'*  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  cote  may  he^l  at  Westminster,  im- 
mediately after  the  execution  hereof,  under  your  seal 
and  the  scab  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement,  and  haye  you  there 
then  this  writ.     Witness  at  Westminster,  the 

day  of  in  the  year  of  our  Lord 


No.  12.--WBIT  OP  Elegit  on  a  Judgment  of  an 
Inferior  Court,  remoyed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  (Jod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting. 

Whereas  A.  B.  ktely  in  [imert  the  styU  of  the 

court],  by  the  judgment  of  the  said  court  recoyered 
against  C.  D.  £  whereof  the  said  C.  D.  is  con- 

victed:  and  whereas  the  said  judgment  was  afterwards, 
on  the  day  of  in  the  year  of  our  Lord 

remoyed  into  our  Court  of  Quel's  Bench  [or 

Common  Pleas,"  or  "  Exchequer  of  Pleas,"  a$  tki 
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*'wiy  he^]  by  virtue  of  an  order  of  that  our  said 
court  [^ar  "  of  ,  one  of  the  justices  of  that  our 

said  court,"  at  the  cote  may  he^']  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  tJie  application  for  the 
said  order  and  upon  the  said  removal  were  afterwards, 
on  the  day  of  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
o^  Fleas,"  <u  the  case  may  ^6,]  at  £  and  after- 

"wards  the  said  A.  B,  came  into  that  our  said  court  [or 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  a$  the 
ceue  may  be,]  and,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D*  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.y  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  said 
day  of  in  the  year  oi  our  Lord  afore- 

said (a),  or  at  any  time  afterwards,  or  over  which  the  («)  The  day 
said  C.  D.  on  that  day,  or  at  any  time  afterwards,  costs  of  re-  ^ 
had  any  disposing  power,  which  he  might,  without  »ovinf  the 
ihe  assent  of  any  other  person,  exercise  for  his  own  wewtSed. 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as 
his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,   tenements,  rectories,  tithes,  rents  and  here- 
ditaments respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the 
said  two  several  sums,  together  with  interest  upon 
the  same  at  the  rate  of  four  pounds  per  centum  per 
annum  irom  the  said  day  of  in  the  year 

of  our  Lord  (a),  shall  have  been  levied.    There- 

fore we  conmiand  you,  that,  [Ifeued  out  of  the  Court 
of  JExchequer^  eay,  '^  Therefore  we  command  you,  that 
jofti  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and"]  without  delay 
yon  cause  to  be  delivered  to  the  said  A.  3.  by  a 
reasonable  price  and  extent  all  the  goods  and  chattels 
of  the  said  C  2).  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  landa  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  C.  2)., 
or  any  one  in  trust  for  him,  was  seised  or  possessed 
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(a)  The  <Uf    of  on  the  said  daj  of  (a),  or  at  anj 

w.u*5Jf  ^****  time  afterwards,  or  over  which  the  said  C-  D.  on 
moTinK  the  that  daj,  or  at  any  time  afterwards,  had  aay  disposing 
i"«^  uuuNi.  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  ji.  B,  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments 
respectivelj,  according  to  the  nature  and  tenore 
thereof  to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £  and  £  ,  together 

with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  [or  in  the  Common  Pleat 
"  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  ae  the  case  may  he]^  at  West- 
minster, immediately  after  the  execution  hereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath  joa 
shall  make  the  said  extent  and  appraisement,  and 
have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord  • 


No.  13. — Weit  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  made  in  an  Inferior  Court, 
and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;    to   the    sheriff  of  greetins. 

Whereas  lately  in  {^insert  the  style  of  t^  court], 

by  a  rule  [or  "order*']  of  the  said  court,  entitled 
[as  the  case  may  be"],  the  sum  of  £  was  by  the 

said  court  ordered  to  be  paid  by  C.  D.  to  A.  B.  And 
whereas  the  said  rule  [or  "  order"]  was  afterwards,  on 
the  day  of  in  the  year  of  our  Lord  > 

removed  into  our  Court  of  Queen's  Bench  [or  "Com- 
mon Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  nuxy 
be\  by  virtue  of  an  order  of  tliat  our  said  court  [or 
"  of  one  of  the  justices  of  that  our  said  court," 

as  the  case  may  he\  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  and  the  costs  and  charges 
attendant  upon  the  application  for  the  said  last-men- 
tioned order  and  upon  the  said  removal  were  after- 
wards, on  the  day  of  in  the  year  of  oar 
Lord              ,  taxed  and  allowed  by  our  said  Court  of 
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Queen's  Bench  [^or  "Common  Pleas,"  or  "Exche- 
quer of  Pleas/'  as  the  case  may  b€\  at  £  , 
mud  afterwards  the  said  A,  B,  came  into  that  our  said 
oomt,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
^ck  as  the  said  C,  jD.,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day 
of  in  the  year  of  our  Lord  (o),  or  at  any  («)  The  day 
time  afterwards,  or  over  which  the  said  C,  D,  on  the  Siu^of  ^l  * 
said  day  of  (a),  or  at  any  time  afterwards,  moTinf  the 
had  any  disposing  power,  which  he  might,  without  inferior 
the  assent  of  any  other  person,  exercise  for  his  own  Jj^j^gu  "^01 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  court  were 
his  proper  goods  and  chattels,  and  to  hold  the  said  *^^^' 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums,  together  with  interest  on  the  same  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  (a),  shall  have  been  levied. 
Therefore  we  command  you,  that,  \_If  sued  out  of  the 
Court  of  Exchequer^  say  "  Therefore  we  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  "J  without 
delay,  you  cause  to  be  delivered  to  the  said  A,  i?.,  by 
a  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C  D,  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C,  D.,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  af^r- 
wards,  or  over  which  the  said  C.  D.  on  that  day,  or  at 
any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A,  B.  hs  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  several  sums  of  £ 
and  £           ,  together  with  interest  as  aforesaid,  shall 
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have  been  levied.  And  in  what  manner  70a  shall 
have  executed  this  our  writ  make  i^pear  to  us  [or  in 
the  Common  Pleas  "  to  our  justiceSy*'  or  in  the  Ex- 
chequer **  to  the  barons  of  our  Exchequery**  as  the  case 
may  he^]  at  Westminster,  immediately  after  the  exe- 
cution herec^  under  your  seld  and  the  seals  of  those 
bj  whose  oath  jou  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 


No.  14,— Writ  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  and  Costs  made  in  an  luferior 
Court,  and  removed  into  one  of  the  Supericx' 
Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  Eling- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sherifiTof  greeting.  Whereas 
lately  in  \insert  the  style  of  the  Court\  by  a 

rule  [or  "  order'']  of  the  said  court,  entitled  \as 

the  case  may  be]^  the  sum  of  jB  was  by  the  said 

Court  ordered  to  be  paid  by  C  D,  to  A.  B.,  together 
with  the  costs  of  the  said  rule  [or  "order"!,  which 
said  costs  were  afterwards,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  allowed  by  the 

said  court  at  £  :  And  whereas  the  said  rule  [or 

**  order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be']j  by  virtue 
of  an  order  of  that  our  said  court  [or  "  of  one 

of  the  justices  of  that  our  said  court,"  as  the  case  may 
be']j  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal,  were  afterwards,  on  the 
day  of  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Com* 
mon  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
belly  ^^  ^  >  ^^^  afterwards  the  said  A.  B.  came 

into  our  said  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be\ 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D,  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
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also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copjhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C  2>.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said         day  of         (a),  (a)  The  dar 
♦r  at  any  time  afterwards,  or  over  which  the  said  C  D,  °".r^/?-~** 
OQ  that  day,  or  at  any  time  afterwards,  had  any  dis-  moving  the 
posing  power,  which  he  might,  without  the  assent  JlJlJrior  * 
of  any  other  person,  exercise  for  his  own  benefit,  to  coun  into 
hold  to  him  the  said  goods  and  chattels  as  his  proper  c^art^^re^ 
^oods  and  chattels,  and  to  hold  the  said  lands,  tene-  t»«d- 
ments,  rectories,  tithes,  rents  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  three  several 
smns,  together  with  interest  upon  the  same  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  said 
day  of         (a),  shall  have  been  levied.     There- 
^re  we'  command  you  that  [If  sued  out  of  the  Court 
of  Exchequer y  say  "  Therefore  we  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  yon  enter  the  same,  and"]  without  delay  you 
cause  to  be  delivered  to  the  said  A»  i?.,  by  a  reasonable 
price  and  extent,  all  the  goods  and  chatteb  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,   tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C  Z>.,  or  any 
person  in  trust  for  him,  -was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D,  on  that  day,  or 
at  any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods 
and  chattels  to  the  said  ^.  ^.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  three  several  sums 
of  £  ,  and  £  ,  and  £  ,  together 

with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  \or  in  the  Common  Pleas 
"  to  oar  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  be,"]  at  West- 
minster, immediately  after  the  execution  hereof,  under 
your  8^  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement,  and  have 
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(a)  The  day 
on  which 
judgment 
wa«  entered 
up,  or  if  en- 
tered up 
prior  to  the 
Int  of  Octo- 
ber, 1838. 
wiy  '•  fk-om 
the  l«t  day 
or  October  In 
the  year  of 
our  Lord 
18S«/  omit- 
ting the 
words,  "on 
which  day 
the  Judg- 
ment afore- 
Mid  waa  en- 
tered up." 


FORKS  OF  FBOCEEDmOS. 

you  there  then  this  writ.    Witness 


minster,  the 
Lord 


day  of 


at  West- 
in  the  year  of  our 


No.  15.-WIUT  OF  Capias  ad  Satisfacikndcii  on  » 

Judgment  for  Plaintiff. 
Victoria,  by  the  grace  of  God  of  the  Unit^King- 
aol'TorJi  Bri^n  and  Ireland  Q^^^^^l 
of  the  Faith ;  to  the  shenfiF  of  fT^f  Cjmrt 

command  you,  that  you  [//  *ued  out  ofJheOn^ 
of  Exchequer,  say  "  We  command  yon,  that  ^«  om^t 

/ot  by  rein  of  any  ^^S  ^^'^^ ^^^^^^ 
you  enter  the  same,  and  ]  take  C  ■^■'  "  "  ^y^ 
Lnd  in  your  baUiwick,  and  him  safely  k*«P' ~  *J 
you  may  hare  his  body  before  us  [or  .«  '^^^_ 
heas  "before  our  justices,"  or  .»  the  ^^1^  ^ 
fore  the  barons  of  our  Exchequer     a*  M«  ^«*»^ 

*.,]  at  Westminster,  ■^-f^^K^\^TT^l 
hereof,  to  satisfy  A,  B.  £  ^  L*'*^     VT    k;^i^  th« 

the  nimeys  recovered  by  the  judgment)  wh^db  ^ 

saidTI.  lately  in  our  Court  of  Q"f ^f^^^  J^ 
"Common  Pleas,"  or  "Exchequer  of  Ple^  «^^ 
case  may  6^]  recovered  agamst  the  said  ^•.^•'^^^ 
of  the  ^d  (7.  D.  is  convicted,  together  with  inter^t 
upon  the  said  sum,  at  the  rate  of  four  pounds  p^ 
centum  per  annum,  from  the  ^/^ V  j.^  Vka 

the  yeaTof  our  Lord  (a),  on  which  day^ 

judgment  aforesaid  was  entered  up,  and  have  you  tuere 
then  this  writ.     Witness  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 


No.  16.— Writ  of  Capias  ad  Satisfaciendum  on  a 

Judgment  for  Defendant. 
Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen, Defenderot 
the   Faith  ;   to  the  sheriff  of  greeting.      ^ 

command  you,  that  you  take  \_If  sued  out  of  the 
Court  of  Exchequer^  say  "that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same  and  take"]  A.  B.  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  thatyou 
may  have  his  body  before  us  [or  tit  the  Common  Fleas 
**  before  our  justices,"  or  in  the  Exchequer  "  before 
the  barons  of  our  Exchequer,"  as  the  case  may  be,]9^ 
Westnunster,  immediately  after  the  execution  hereof 
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to  64itisfy  C,  D.  £  ,  which  lately  in  our  Court 

of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas,"  as  the  case  may  6e,]  were  awarded  to 
l^e  said  C  />.,  for  his  costs  of  defence  in  an  action 
lately  prosecuted  in  our  said  court  by  the  said  A,  B, 
against  the  said  C  2>.,  whereof  the  said  A.  B.  is  con- 
victed, together  with  interest  upon  the  said  sum  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 

day  of  in  the  year  of  our  Lord  (a),  (a)  The  day 

on  which  day  the  judgment  aforesaid  was  entered  up,  JSdgmSt**** 
aod  have  you  there  then  this  writ.     Witness  at  ▼«•  entered 

Westminster,  the  day  of  ,  in  the  year  of  entered^up 

oar  Lord  .  %  prior  to  the 

iHtofOctO- 

■  ber,  1888,  uy 

"from  the 
lit  day  of 

No.  17. — Writ  of  Capias  ad  Satisfaciendum  on  a  2,**®?**'*" 
Rule  for  Payment  of  Money.  our  £01^** 

Victoria,  by  the  grace  of  God  of  the  United  King-  ting 'the"** ' 
dom  of  Great  Britain  and  treland  Queen,  Defender  of  JJg^Jj  [J  ®»* 
the  Faith;  to  the  sheriff  of  greeting.    We  thejudg- 

command  you,  that  you  take  {If  sued  out  of  the  Jiw  w*m^- 
Cuurt  of  Exchequer,  say  "  We  command  you,  that  tered  up." 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  take"]  C,  2>.,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  us  [or  m  the 
Common  Pleas  "  before  our  justices,"  or  in  the  Ex- 
chequer "  before  the  barons  of  our  Exchequer,"  as  the 
C€ute  may  fee],  at  Westminster,  immediately  after  the 
execution  hereof,  to  satisfy  A.  B,  £  ,  which  lately 
in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas,"  as  the  case  may  he']y  by  a 
role  of  our  said  court  dated  the  day  of 

in  the  year  of  our  Lord  were  ordered  to  be 

paid  by  the  said  C.  D.  to  the  said  A.  B, ;  and  further 
to  satisfy  the  said  A.  B,  interest  upon  the  said  sum 
at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  and  year  aforesaid  (a),  and  have  you  (a)  The  day 
there  then  this  writ.     Witness  at  Westminster,  ?.",ri*5?  **** 

the  day  of  ,  in  the  year  of  our  Lord  made,  or  if 

it  were  made 
•  prior  to  the 

^______  J  St  of  Octo- 

ber, 1838,  say 
*<ft-omthe 

No.  18. — Writ  of  Capias  ad  Satisfaciendum  on  a  JSt^JJrto 
Rule  for  Payment  of  Money  and  Costs.  the  year  of 

"  ''  ^  our  Lord 

Victoria,  by  the  grace  of  God  of  the  United  King-   ms. 
dom  of  Great  Britain  and  Ireland  Queen,  Defender 
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of  the  Faith ;  to  the  sheriff  of  greeting.     We 

command  you,  that  70U  take  [If  iued  out  of  the 
Court  of  TSxchequeTy  my  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  take**]  C  2>.,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  os  [or  im  the 
Common  Pleas^  "  before  our  justices,"  or  in  the  Esc- 
chequer  J  "  before  the  barons  of  our  Exchequer,"  as  the 
case  may  he^  at  Westminster,  immediately  after  the 
execution  hereof  to  satisfy  AnB*£  ,  which 

lately  in  our  Court  of  Queen's  Bench  \or  "  Commwi 
Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be^^i 
by  a  rule  of  our  said  court  dated  the  day  of 

in  the  year  of  our  Lord  ,  were  ordered 

to  be  paid  by  the  said  C.  2>.  to  the  said  A.  J?.,  toge- 
ther with  certain  costs  in  the  said  rule  mentioned, 
which  said  costs  have  been  taxed  and  allowed  by  our 
said  court  at  £  [the  amount  of  the  allocatur  or 

allocaturSf  if  more  than  one],  and  further  to  satisfy 
the  said  C,  D,  the  said  last-mentioned  sum,  together 
with  interest  upon  the  said  two  several  sums  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the 
(a)  The  day  day  of  in  the  year  of  our  Lord  (a), 

?Mti**of  uiV**  ^^  which  day  the  said  costs  were  taxed,  and  have  you 
j">«^ere        there  then  this  writ.     Witness  at  Westminst^, 

interest  be      ^^  ^^J  of  in  the  year  of  our  Lord 

claimed  on 
the  principal 

niooey  trora  

the  date  oC  ""^""^ 

the  rule, 
alter  the 

cOTdtogiy.      ^^'  ^^' — ^R'T  OF  Capias  ad  Satisfaciendum  on  a 

Rule  for  Payment  of  Costs  only. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith ;  to  the  sheriff  of  greeting.    We 

command  you,  that  you  take  [If  sued  out  of  the  Court 
of  Exchequer,  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  CD.  if  he  shall  be 
found  in  your  bailiwick,  afad  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  'Common 
jP/«a«  "before  our  justices,"  or  in  the  Exchequer  «be- 
tore  the  barons  of  our  Exchequer,"  as  the  case  may 
oej,  at  Westmmster,  immediately  after  the  execution 
^reof,  to  satisfy  ^.B.  £         for  certain  costs,  which 

^^""S  ®  ""^^S"  ^?"^  ^^ Queen's  Bench  [or  "Common 
^leas,    or  "Exchequer  of  Pleas,"  as  the  case  may 
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be]f  dated  the  day  of  in  the  year  of  our 

Lord  were  ordered  to  be  paid  bj  the  said  C.  2>. 

to  the  said  A.  J?.,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  court  at  the  said  sum,  and 
forther  to  satisfy  the  said  C.  D.  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our  Lord 

(6),  and  have  you  there  then  this  writ.    Witness  (6)  The  day 
at  Westminster,  on  the  day  of  in  ^sJ^onhJj'* 

the  year  6f  our  Lord  ♦  "»!« were 

^  taxed,  or  If 

there  have 
■    ■■  been  several 

allocatiirs, 

No.  20. — Writ  of  Capias  ad  Satisfaciendum  on  a  whidf'ihl? 
Judgment  in  an  Inferior  Court,  removed  into  one  }^^  allocatur 
of  the  Superior  Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  you  take  [^Ifsued  out  of  the  Court  of 
Exchequer,  eay  *^  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
yoa  enter  the  same,  and  take"]  C.  2>.,  if  he  shall  b^ 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pieoiy  "  before  our  justices,"  or  in  the  Exchequer y 
"  before  the  barons  of  our  Exchequer,"  (u  the  catie 
nay  he\  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  satisfy  A,  S,  £  ,  which  the  said 
A.  B,  lately  in  [in$ert  the  style  of  the  court"},  by 

the  judgment  of  the  said  court  recovered  against  the 
Bald  C.  Z>.,  whereof  the  said  C.  D.  is  convicted;  and 
which  judgment  was  afterwards,  on  the  day 

of  in  the  year  of  our  Lord  removed  into 

our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas,"  ae  the  case  may  be],  by 
virtue  of  an  order  of  that  our  9aid  court  [or  "  of 
one  of  the  justices  of  that  our  said  court,*'  as  the  case 
noy  be,"]  in  pursuance  of  the  statute  in  such  case 
^OBde  andf  provided,  and  the  costs  and  charges  attend- 
ftnt  upon  the  application  for  the  said  order  and  upon 
the  Baid  removal  were  on  the  day  of  in  the 

yearof  our  Lord  taxed  and  allowed  by  our  said 

Court  of  Queen's  Bench  [{w*  "  Common  Pleas,"  or 
'*  Exchequer  of  Pleas,"  as  the  case  may  be],  at  £  , 

and  further  to  satisfy  the  said  A.  B.  the  said  £  (a),  (a)  The  ooete 
together  with  interest  upon  the  said  two  several  sums  upS*the*re- 
at  the  rate'  of  four  pounds  per  centum  per  annum  from  movai  of  the 

*  *  *  Judgment  out 


380  FORMS  OF  PROCEEDINGS. 

of  the  Id.  the  Said  day  of  in  the  year  of  our 

into  the  8u-    Lotd  (b),  and  have  jou  there  then  this  Writ, 

perior  Court.  Witness  at  Westminster,  the  day  of 

0*1?  wWcSYhe  '"^  t^e  7^  o^  o*^  ^^ 

coats  of  re- 
moval were  .^.^^^.^mm 
taxed. 


No.  21.— Writ  of  Capias  ad  Satisfaciendum  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Pay- 
ment of  Money,  rem9ved  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith;  to  the  sheriff  of  greeting.     We 

command  you,  that  you  take  [^If  sued  out  of  the  Court 
of  Exchequer,  say  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same  and  take  "]  C.  2>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [<w  in  the  Common 
Pleas  "  before  our  justices,"  or  in  the  Exchequer 
•*  before  the  barons  of  our  Exchequer,"  as  the  case 
may  fte,]  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  satisfy  A,  B.  £  ,  which  lately 
in  [insert  the  style  of  the  court"],  by  a  rule  {or 
"  order"]  of  the  said  court,  entitled  \as  the  case 
may  be],  were  ordered  to' be  paid  by  the  said  (7.  2>.  to 
the  said  A.  JB.y  and  which  rule  {or  "  order"]  was  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord  ,  removed  into  our  Court  of  Queen's  Bench, 
{or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  m^y  be],  by  an  order  of  that  our  said  court 
{or  "of  ,  one  of  the  justices  of  that  our  ^d 
court,"  cu  the  case  may  be],  in  pursuance  of  the  sta- 
tute in  such  case  made  and  provided,  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the  day  of  in  the  year  of  our  Lord 
,  taxed  and  allowed  by  our  said  Court  of  Queen's 
Bench  {or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  the  case  may  be],  at  £               ,  and  also  to  satisfy 

if'rJmov^**  *^^  ^^^  ^'  ^'  *^®  ^^^  ^  ^^^'  together  with  in- 

the^ruie'of  *    tcrest  ou  the  said  two  several  sums  at  Sie  rate  of  four 
Court fnw'    pounds  per  centum  per  annum  fix)m  the  said  day 

the  Superior   of  in  the  year  of  our  Lord  (b),  and  have 

Court.  jQ^  there  then  this  writ.     Witness  at  West- 

on  whfchYhe  minster,  the  day  of  in  the  year  of  our 

costs  of  re-       Lord  * 

moral  were 

taxed. 
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No.  22. — Writ  op  Capias  ad  Satisfaciendum,  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Payment 
of  Money  and  Costs,  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  you  take  \^If  sued  out  of  the  Court 
of  Exchequer^  "  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same  and  take"]  C  2>.,  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  [or  in  the  Common  Pleas 
"  before  our  justices,"  or  in  the  Exchequer  "  before  the 
barons  of  our  Exchequer,"  as  the  case  may  be\  at 
Westminster,  Immediately  after  the  execution  hereof, 
to  satisfy  A,  B.  £  ,  which  lately  in  [insert  the 

style  of  the  court\  by  a  rule  [or  "  order"]  of  the  said 
court,  entitled,  S^c,  [as  the  case  may  be],  were  by  the 
said  court  ordered  to  be  paid  by  the  said  C.  D.  to  the 
said  A,  B.  and  also  £  for  the  costs  of  the  said 

rule,  by  the  said  court  also  ordered  to  be  paid  by  the 
said  C.  D.  to  the  said  A,  B,y  which  said  rule  [or 
"  order"]  was  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench,  [or  "Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be\  by  an 
order  of  that  our  said  court  [or  "  of  one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  be"],  in 
pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the 
application  for  the  said  last-mentioned  order  and  upon 
the  said  removal  were,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  ^owed  by  our 

said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  (a)  The  cosu 
"  Exchequer  of  Pleas,"  as  the  case  may  be'},  at  £  ,  the^|e''jJr"om 
and  also  to  satisfy  the  said  A.  B.  the  said  £  (a),  the  inferior 

together  with  interest  on  the  said  three  several  sums  SuTsupeHor 
at  the  rate  of  four  pounds  per  centum  per  annum  from  court. 
the  day  of  in  the  year  of  our  Lord  (b\  (*)  The  day 

and  have  you  there  then  this  writ.     Witness  at  Ssw^of  re-*** 

Westminster,  the  day  of  in  the  year  of  our  moting  the 

hora  %  Inferior 

Court  were 
taxed. 
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No.  23. — Writ  of  Habere  Facias  in  Ejectickkt 
upon  a  Judgment  by  Default. 

Victoria,  by  the  erace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

A.  B,  lately  in  our  Court  of  Queen's  Bench    [or 
"  Conmion  Pleas,"  or  "  Exchequer  of  Pleas,"  ets  the 
case  may  he\  by  the  judgment  of  the  same  court,  re- 
covered possession  of         [here  describe  the  property 
as  in  the  writ  of  ejectment^  or  if  part  only  of  the 
land  has  been  recovered^  describe  such  part  as  in  the 
judgment],  with  the  appurtenances,  in  your  bailiwick : 
Therefore  we  command  you,  that,  \^If  sued  out  of  the 
Court  of  Exchequer^  say  "Therefore  we  command  yoo, 
that  you  omit  not  by  reason  of  any  liberty  of  year 
county,  but  that  you  enter  the  same,  and"]  with<mt 
delay,  yon  cause  the  said  A.  B,  to  have  possession  of 
the  said  lands  and  premises  with  the  appurtenaooee. 
And  in  what  manner  you  have  executed  Uiis  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  **  to  oar 
justices,*'  or  in  the  Exchequer  "to  the  barons  of  our 
Exchequer,"  as  the  case  may  be\  at  Westminster, 
immediately  upon  the  execution  hereof,  and  have  yoa 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  24.^  Writ  of  Habebe  Facias  and  Fieri  Facias 
for  Costs  upon  a  Judgment  for  Plaintiff  in  Eject- 
ment where  Defendant  has  appeared. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     Whereas 

A,  B.  lately  in  our  CJourt  of  Queen's  Bench  [or 
"  Commoil  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  ftc,]  recovered  possession  of  [here  de- 

scribe the  property  as  in  the  writ  of  efectmenty  or  if 
part  only  of  the  land  has  been  recovered^  describe 
such  part  as  in  thejudgment^"]  with  the  appurtenances, 
in  your  bailiwick,  in  an  action  of  ejectment  at  the  suit 
of  the  said  A,  B.  against  C  2>.  ;  therefore  we  com- 
mand you,  that,  without  delay,  you  cause  the  said 
A,  B,  to  have  possession  of  the  said  lands  and  pre- 
mises, with  the  appurtenances ;  and  we  also  oommand 
you,  that  [If  sued  out  of  the  Court  of  Exchequer^ 
say  "  and  we  also  command  you,  that  you  omit  not  by 
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reftfion  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  that"]  of  the  goods  and  chattels 
of  the  said  C  D.  in  your  bailiwick  you  cause  to  be 
made  £  which  the  said  A.  B.  lately  in  our  said 

court  recovered  against  the  said  C,  D.  for  the  said 
A.  j^.'s  costs  of  the  said  suit,  whereof  the  said  C,  D. 
is  convicted,  together  with  interest  upon  the  said  sum 
at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  in  the  year  of  our  Lord  , 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  that  money  and  interest  aforesaid  in  our  said 
court  immediately  after  the  execution  hereof  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  things 
as  by  the  statute  passed  Iq  the  second  year  of  our 
reign  you  are  authorized  and  required  to  do  in  that 
behalf.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  cqse 
way  6e,]  at  Westminster,  immediately  after  the  execu- 
tion hereof,  and  have  you  there  then  this  writ.  Wit- 
ness at  Westminster,  the  day  of  in 
the  year  of  our  Lord 


No.  25. — Writ  of  Fieri  Facias  for  Costs  on  a  Judg- 
ment for  Plaintiff  in  Ejectment  where  Defendant 
has  appeared. 

Tictoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exche- 
V^^i  **  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C.  D.  in 
your  bailiwick,  you  cause  to  be  made  £  which 

-4..  B.  lately  in  our  Court  of  Queen's  Bench  [or 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  m  the 
case  may  he^  recovered  against  him,  for  the  said 
^  B.'s  costs  of  suit  in  an  action  of  ejectment  brought 
by  the  said  A.  B.  against  the  said  C.  D.  m  that  court, 
whereof  the  said  U.  D.  is  convicted,  together  with 
Interest  upon  the  said  sum  at  the  rate  of  rour  pounds 
per  centum  per  annum  from  the  day  of 

tti  the  year  of  our  Lord  ,  on  which  day  the 

judgment  aforesaid  was  entered  up,  and  have  that 
money,  with  such  interest  as  aforesaid,   before  us 
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[or  in  the  Common  Pleas  "  before  our  justices,"  or 
tn  the  Exchequer  **  before  the  barons  of  our  Ex- 
chequer," Qi  the  case  may  6e,]  at  Westminster,  imme- 
diately after  the  execution  hereof  to  be  rendered  to 
the  said  A.  B,;  and  that  you  do  all  things  as  b j  the 
statute  passed  in  the  second  year  of  our  reign  you 
are  authorized  and  required  to  do  in  that  behalf. 
And  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  [or  in  the  Common  Pleas 
"  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  he^  at  West- 
minster, immediately  after  the  execution  hereof  and 
have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 


our  Lord 


Signed  by  the  JUDGES. 


January  11,  1853. 


(  8^  } 


REGULiE  GENERALES  AS  TO  PLEADING 

HABB  MX 

THE  JUDGES, 

m  PUBSUANCS  OV  THB  COMMON  LAW  PBOOXDURB  ACT. 


Trinitt  Tebm,  1853.« 

Whebeas,  pursuant  to  the  provisions  of  the  stfttute 
passed  in  the  Session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  majesty 
king  William  the  Fourth,  intituled  '^  An  Act  for  the 
further  Amendment  of  the  Law  and  the  better  Ad* 
vancement  of  Justice,"  the  judges  of  the  Superior 
Courts  of  Common  Law  at  Westminster  made  certain 
rules,  orders  and  regulations  as  to  the  mode  of  plead- 
ing and  other  matters  in  the  said  act  mentioned, 
which  said  rules,  orders  and  regulations  were  duly 
laid  before  both  houses  of  parliament,  as  required  by 
that  statute,  and  came  into  effect  and  operation  re- 
spectively on  the  first  day  of  Easter  term,  in  the  vear 
of  our  Lord  one  thousand  eight  hundred  and  thir^- 
four,  and  the  first  day  of  Michaelmas  Term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight : 

And  whereas  it  is  provided  by  the  ^'  Common  Law 
Procedure  Act,  1862,"  that  it  should  be  lawful  for  the 
judges  of  the  Courts  of  Common  Law  at  Westminster, 
or  any  eight  or  more  of  them,  of  whom  the  chiefs  of 
each  of  ue  said  courts  should  be  three,  from  time  to 
time  to  make  all  such  general  rules  and  orders  for  the 
effectual  execution  of  that  act,  and  of  the  intention 
and  object  thereof,  and  for  fixing  the  costs  to  be  al- 
lowed for  and  in  respect  of  the  matters  therein  con- 
tained, and  the  performance  thereof,  and  for  appor- 


*  TheM  Rntot  (whieli,  altluragli  dated  aa  of  HUarp  Tenn,  are  mors 
fentnlly  referred  to  as  of  Trinitff  Term,  18S8,  when  they  took  eflbot)  re- 
me  almoet  execlutlvely  to  pleadina,  as  dlsttoguisbed  from  practice,  and  art 
ie  tu  beyond  the  scope  of  this  work. 

See  generally  C.  L.  P.  A.,  1853,  ss.  49—91,  and  notes,  amU;  and  BnllaA 
ad  LenkA's  Precedentt  of  Pleadings. 
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tioning  the  costs  of  issues,  and  for  other  purposes 
mentioned  in  the  said  act,  as  in  their  judgment  should 
be  necessary  or  proper;  and  to  exercise  tSl  the  powers 
and  authority  given  to  them  by  an  Act  of  Parliament 
passed  in  the  session  of  parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her  present 
Migesty,  intituled  '^  An  Act  to  enable  the  Judges  of 
the  Courts  of  Common  Law  at  Westminster  to  alter 
the  Forms  of  Pleading,"  with  respect  to  any  matter 
therein  contained  relative  to  practice  or  pleading;  and 
the  provisions  of  the  said  last-mentioned  act,  as  to  the 
rules,  orders,  or  regulations  made  in  pursuance  thereof, 
should  be  held  applicable  to  any  rules,  orders,  or  re- 
gulations which  should  be  made  in  pursuance  of  the 
said  Conmion  Law  Procedure  Act,  one  thousand  eight 
hundred  and  fifty-two : 

And  whereas  by  the  said  act  passed  in  the  session  of 
parliament  held  in  the  thirteenth  and  fourteenth  years 
of  the  reign  of  her  present  Majesty  powers  were  given 
to  the  judges  of  the  courts  of  common  law  at  West- 
minster, by  rules  and  orders  to  make  alterations  in  the 
forms  of  pleading  in  the  said  courts,  and  respecting 
other  matters  in  that  act  mentioned;  and  it  was 
enacted,  that  all  such  rules,  orders,  or  regulations 
should  be  laid  before  both  houses  of  parliament  in 
manner  directed  by  the  said  act;  and  that  no  such 
rule,  order,  or  regulation  should  have  effect  until  three 
months  after  the  same  should  have  been  so  laid  before 
both  houses  of  parliament ;  and  that  any  rule,  order, 
or  regulation  so  made  should  from  and  after  such 
time  aforesaid  be  binding  and  obligatory  on  the  said 
courts,  and  all  other  courts  of  common  law,  and  on 
all  courts  of  error,  and  be  of  like  force  and  efiect 
as  if  the  provisions  contained  therein  had  been  ex- 
pressly enacted  by  parliament : 

And  whereas  it  is  expedient  for  the  effectual  execu- 
tion of  the  said  "  Common  Law  Procedure  Act,  1852," 
that  the  said  rules,  orders,  and  regulations  respectively 
made  in  pursuance  of  the  said  statute  passed  in  the 
session  of  parliament  held  in  the  third  and  fourth  years 
of  the  reign  of  his  late  miyesty  king  William  the 
Fourth  should  be  repealed,  and  that  other  rules,  orders, 
and  regulations  should  be  framed  in  lieu  thereof : 

It  is  therefore  ordered,  that  from  and  after 
the  first  day  of  Trinity  Term  next  inclusive,  unless 
parliament  shall  in  the  mean  time  otherwise  enact,  the 
said  rules,  orders,  and  regulations  made  respectively 
in  pursuance  of  tiie  said  statute  passed  in  the  session 
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of  parliament  held  in  the  third  and  fourth  jears  of  the 
reign  of  His  late  Majesty  King  William  the  Fourth 
shcdl  be  and  are  hereby  repealed,  excepting  so  far  as 
the  same  or  any  of  them  are  necessary  or  applicable 
to  any  pleadings,  proceedings,  or  other  matters  to 
which  they  relate,  had  or  taken  preyious  to  the  said 
first  day  of  Trinity  Term  next ;  and  the  following 
rules,  orders,  and  regulations  shall  be  in  force ;  that  is 
to  say: — 

1.  Except  as  hereinafter  provided,  several  counts  on 
the  same  cause  of  action  shall  not  be  allowed,  and  any 
count  or  counts  used  in  violation  of  this  rule  may,  on 
the  application  of  the  party  objecting,  within  a  rea- 
sonable time,  or  before  an  order  made  for  time  to 

5 lead,  be  struck  out  or  amended  by  the  Court  or  a 
udge,  on  such  terms,  as  to  costs  or  otherwise,  as  such 
Court  or  Judge  may  think  fit. 

It  is  understood  that  Willes,  J.,  at  chambers,  refuses  to  allow 
counts  in  detinue  and  tro?er  for  the  same  cause  of  action  to  be 
joined.  The  joinder  of  these  two  different  forms  of  action  is 
productiye  of  great  inconvenience  in  entering  up  judgment,  and 
issuing  execution.  It  would,  moreover,  seem  that  as  a  judgment 
in  trover,  even  while  unsatisfied,  passes  the  property  to  the  wrong, 
doer  {Buckland  v.  Johnson,  15  C.  B.  145 ;  L.  J.  23,  C.  P.  204, 
cited  in  Bullen  and  Leake's  Precedents  of  Pleadings,  2nd  edit., 
pp.  608,  624),  the  subsequent  proceedings  upon  the  judgment  in 
detinue  would  be  inconsistent  with  the  title  conferred  upon  the 
defendant  by  the  simultaneous  judgment  in  trover.  The  great 
advantage  which  a  plaintiff*  derives  from  adding  a  count  in 
detinue  is  in  compelling  the  defendant  to  plead  his  justification, 
if  any,  specially. 

2.  Several  pleas,  replications,  or  subsequent  plead- 
ings, or  sevend  avowries  or  cognizances  founded  on 
the  same  ground  of  answer  or  defence,  shall  not  be 
allowed ;  provided,  that  on  an  application  to  the  Court 
or  a  Judge  to  strike  out  any  count,  or  on  an  objection 
taken  berore  the  judge  on  a  summons  to  plead  several 
matters  to  the  allowance  of  several  pleas,  replications, 
or  subsequent  pleadings,  avowries,  or  cognizances  on 
the  ground  of  such  counts  or  other  pleadings  being  in 
yiolation  of  this  rule,  the  Court  or  the  Judge  may 
allow  such  counts  on  the  same  cause  of  action,  or  such 
pleas,  replications,  or  subsequent  pleadings,  or  Quch 
avowries  or  cognizances  founded  on  the  same  ground 
of  answer  or  defence,  as  may  appear  to  such  Court 
or  Judge  to  be  proper  for  the  determining  the  real 
question  in  controversy  between  the  parties  on  its 

82 
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merits,  subject  to  such  terms,  as  to  costs  and  odier- 
wise,  as  the  Court  or  Judge  maj  think  fit. 

8.  When  no  such  rule  or  order  has  been  made  as  to 
costs  by  the  Court  or  Judge,  and  on  the  trial  there  is 
more  than  one  count,  plea,  replication  or  subsequent 
pleading,  avowry,  or  cognizance  on  the  record,  founded 
on  the  same  cause  of  action  or  ground  of  answ^ 
or  defence,  and  the  judge  or  presiding  officer  before 
whom  the  cause  is  tried  shall  at  the  trial  certify  to 
that  effect  on  the  record,  the  party  so  pleading  shall 
be  liable  to  the  opposite  party  for  dl  costs  occasioned 
by  such  count,  plea,  or  other  pleading  in  respect  of 
which  he  has  failed  to  establish  a  distinct  cause  of 
action  or  distinct  ground  of  answer  or  defence,  includ- 
ing those  of  the  evidence  as  well  as  those  of  the 
pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue 
shall  be  stated  in  the  body  of  the  declaration,  or  in  any 
subsequent  pleading  : 

Provided  that  in  cases,  where  local  description  is 
now  required,  such  local  description  shall  be  giv^. 

See  at  to  veoue,  pp.  54—56,  S16,  anU, 

5.  In  all  actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  or  executors  or  administrators,  or 
persons  authorized  by  act  of  parliament  to  sue  or  be 
sued  as  nominal  parties,  the  character  in  which  the 
plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
be  sued  shall  not  in  any  case  be  considered  as  in  issae^ 
unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  here- 
inafter excepted,  the  plea  of  non  assumpsit,  or  a  plea 
traversing  the  contract  or  agreement  allied  in  the 
declaration,  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  from  which  the  contract, 

Eromise,  or  agreement  alleged  may  be  implied  by 
kW. 

Exempli  graH&,  In  an  action  on  a  warranty,  snch 
pleas  will  operate  as  a  denial  of  the  fact  of  the 
sale  and  warranty  having  been  given,  but  not  of 
the  breach ;  and,  in  an  action  on  a  policy  of  in- 
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fforance,  of  the  subscription  to  the  alleged  policy 
bj  the  defendant,  but  not  of  the  interest  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the 
alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not 
delivering  or  not  keeping  goods  safe,  or  not  re- 
taming  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  operate 
as  a  denial  of  any  express  or  implied  contract  to 
the  effect  alleged  in  the  declaration,  but  not  of 
the  breach. 

To  causes  of  action  to  which  the  plea  of  "  never 
was  indebted"  is  applicable,  as  provided  in  Sche- 
dule B.  (36)  of  the  Common  Law  Procedure  Act^ 
1862,  and  to  those  of  a  like  nature,  the  plea  of 
non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  ^' never  was  indebted"  will  operate  as  a  denial 
of  those  matters  of  fact  from  which  the  liability 
of  the  defendant  arises ;  exempli  gratia^  in  actions 
for  goods  bargained  and  sold,  or  sold  and  deli- 
vered, the  plea  will  operate  as  a  denial  of  the  bar- 
gain and  sale,  or  sale  and  delivery,  in  point  of 
&ct ;  in  the  like  action  for  money  had  and  re- 
ceived it  will  operate  as  a  denial  both  of  the 
receipt  of  money  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  re- 
ceipt to  the  use  of  the  plaintiff. 

See  WtUoMd  Railway  Company  t.  Blake  (6  H.  &  N.  410 ;  L.  J. 
80,  Ex.  161),  where  *'neyer  indebted"  was  held  a  sufficient 
plea  to  an  action  for  calls  by  a  company  incorporated  by  acts  of 
A  colonial  legislature. 

7.  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  *^  non  assumpsit"  and  **  never 
indebted"  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter 
of  fact ;  exempli  gratia^  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of 
dishonour  of  the  bUl  or  note. 

8.  In  every  species  of  actions  on  contract,  all  mat- 
ters in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded  ;  exempli  gratia,  infancy,  coverture, 
release,  payment^  performance,  illegality  of  considera- 
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tion,  either  bj  statute  or  oommon  law,  drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  waj  of  acooro- 
■lodation,  set-off,  mutual  credit,  unseaworthiness,  mis- 
representation, concealment,  deviation,  and  Tarions 
other  defences,  must  be  pleaded* 

9.  In  actions  on  policies  of  assurance,  the  interest 
of  the  assured  may  be  averred  thus  : — "  That  A,  B, 
C  and  D,  [or  some  or  one  of  them,]  were  or  was  in- 
t^'ested,"  &C.  And  it  may  also  be  averred,  ^that 
the  insurance  was  made  for  the  use  and  benefit,  and 
on  the  account,  of  the  person  or  perB(ms  so  inte- 
rested." 

10.  In  actions  on  specialties  and  covenants,  the  plea 
of  non  est  factum  shidl  operate  as  a  denial  of  the  exe- 
cution of  the  deed  in  point  of  fact  only,  and  all  other 
defences  shall  be  specially  pleaded,  including  matters 
which  make  the  deed  absolutely  void  as  well  as  those 
which  make  it  voidable. 

See  MUlership  y.  Brooktt  (L.  J.  29,  Ex.  869). 

11.  The  plea  of ''  nil  dehef  shall  not  be  allowed  in 
any  action. 

See  obserratiODs  upon  the  applictdon  of  this  rule  in  oertaio 
peoal  actiont,  in  Bullen  and  Leake's  Precedents  of  Pfeadingii 
2nd  edit,  p.  308. 

12.  All  matters  in  confession  and  avoidance  shall 
be  pleaded  specially,  as  above  directed  in  actions  on 
simple  contracts. 

Id.  In  any  Case  in  which  the  plaintiff  (in  order 
to  avoid  the  expense  of  the  plea  of  payment  or  set- 
off) shall  have  given  credit  in  the  particulars  (^i  his 
demand  for  any  sum  or  sums  of  money  therein  ad- 
mitted to  have  been  paid  to  the  plaintiff,  or  whidi 
the  plaintiff  admits  the  defendant  is  entitled  to  set 
off,  it  shall  not  be  necessary  for  the  defendant  to 
plead  the  payment  or  set-off  of  such  sum  or  smns  of 
money. 

But  this  rule  is  not  to  apply  to  cases  where  the 
plaintiff,  after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance 
without  giving  credit  for  any  particular  sam  or 
sums,  or  to  cases  of  set-off  where  liie  plaintiff  doei 
not  state  ,the  particulars  of  such  set-o£ 
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14.  Payment  shall  not  in  any  case  be  allowed  to 
be  given  in  evidence  in  reduction  of  damages,  or  debt, 
bat  aludl  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non 
deiinei  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant,  bnt  not  of  the  plaintiffs  pro- 
perty therein ;  and  no  other  defence  than  snch  denial 
shall  be  admissible  under  that  plea. 

See  Morgtm  t.  Marquis  (9  Exch.  145),  where  in  an  action  of 
detiime,  broaght  by  the  assignees  of  a  bankrupt,  the  defendant 
warn  allowed  to  proTa^  under  this  issue,  that  he  acted,  in  selling 
the  goods,  under  the  authority  of  the  solvent  partner  of  the  bank- 
rupt. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  £EiCts  stated  in  the  induce- 
ment^ and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea ;  all  other  pleas  in  denial 
shall  take  issue  on  some  particular  matter  of  fact  al- 
leged in  the  declaration. 

Exempli  gratid.  In  an  action  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a 
denial  only  that  the  defendant  carried  on  the 
allied  trade  in  such  a  way  as  to  be  a  nuisance 
to  uke  occupation  of  the  house,  and  will  not  ope* 
rate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  for  obstructing  a  riffht  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstructioQ 
only,  and  not  of  the  plaintiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office, 
profession  or  trade,  the  plea  of  not  guilty  will 
operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory  sense 
imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  but  it  will  not  operate 
as  a  denial  of  the  fact  of  the  plaintiff  holding 
the  office  or  being  of  the  profession  or  trade 
aUeffed. 

In  actions  for  an  escape,  it  will  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriff  or  his 
officers,  but  not  of  the  debt,  judgment,  or  preli* 
Biinary  (Mroceedings* 
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In  actionB  agaiiist  a  carrier,  the  plea  of  not  gnil^ 
will  operate  as  a  denial  of  the  loss  or  damage,  but' 
not  of  the  receipt  of  the  goods  by  the  defendant 
as  a  carrier  for  hire,  or  of  the  porpose  for  which 
they  were  receiyed. 

ft  bat  beeD  hdd,  that,  upon  it  P|ea  of  Not  GaOty  to  a  declara- 
tion for  debauching  the  plaintin's  wife,  it  was  not  neceannr 
for  the  plaintiff  to  prove  that  the  woman  debaached  wat  hit  win 
(Ksnriek  ▼.  Horder,  7  E.  &  B.  628). 

17.  All  matters  in  confession  or  avoidance  diall  be 
pleaded  specially,  as  in  actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  close  or 
place  in  which,  &c  must  be  designated  in  the  decla- 
ration by  name  or  abuttals  or  other  description,  in 
&ilure  whereof  the  plaintiff  may  be  ordered  to  amend, 
with  costs,  or  give  such  particulars  as  the  Court  or  a 
Judge  may  think  reasonable. 

19.  In  actions  for  trespass  to  land,  the  jAea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant 
conmiitted  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denied  of  the  plaintiff's  possession,  or 
right  of  possession  of  that  place,  which,  if  intended  to 
be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting 
tiie  plaintiff's  goods,  the  plea  of  not  guilty  shall  ope- 
rate as  a  denial  of  the  defendant  having  committed 
the  wrong  alleged,  by  taking,  damaging,  or  convertiiig 
the  goods  mentioned,  but  not  of  the  plaintiff^s  property 
therein. 

21.  In  every  case  in  which  a  defendant  shall  plead 
the  general  issue,  intending  to  give  the  special  matter 
in  evidence,  by  virtue  of  an  Act  of  Parliament,  he 
shall  insert  in  the  margin  of  the  plea  the  words, 
"By  Statute,"  together  with  the  year  or  years  of 
the  reign  in  which  the  Act  or  Acts  of  Parliament 
npon  which  he  relies  for  that  purpose  were  passed, 
and  also  the  chapter  and  section  of  each  of  such  Acts, 
and  shall  specify  whether  such  Acts  are  public  or 
otherwise,  otherwise  such  plea  shall  be  taken  not  to 
have  been  pleaded  by  virtue  of  any  Act  of  Parlia- 
ment ;  and  such  memorandum  shall  be  inserted  in  the 
margin  of  the  issue,  and  of  the  Nisi  Prius  record. 


) 


p 
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See  Sdwards  y.  Hodges  (L.  J.  24,C«P.  121),  where  an  addition 
of  the  statutes  relied  upon,  was  allowed,  by  way  of  amendment, 
after  a  verdict  for  the  defendant,  and  after  a  rule  had  been  ob- 
tained to  set  that  verdict  aside, 

22.  A  plea  containing  a  defence  arising  after  the 
eommencement  of  the  action  maj  be  pleaded  together 
inth  pleas  of  defences  arising  before  the  commence- 
ment of  the  action,  provided  that  the  plaintiff  maj 
confess  sach  plea,  and  thereapon  shall  be  entitled  to 
the  costs  of  the  cause  np  to  the  time  of  the  pleading 
of  such  first-mentioned  plea. 

See  this  rule  explained  by  Parke,  B.,  in  Kemp  ▼.  Balls  (L.  J* 
14,  Ex.  48). 
See  p.  62,  ants. 

28.  When  a  plea  is  pleaded  with  an  allegation 
that  the  matter  of  defence  arose  after  the  last  plead- 
ing, the  plaintiff  shall  be  at  liberty  to  confess  such 
plea,  and  shall  be  entitled  to  the  costs  of  the  cause 
up  to  the  time  of  pleading  such  plea ;  provided  that' 
this  and  the  preceding  rule  shall  not  apply  to  the 
case  of  such  plea  pleaded  by  one  or  more  only  out 
of  several  defendants. 

See  generally,  p.  63,  ante. 

Where  a  plea  that  the  plaintiff,  since  the  last  pleading,  had 
been  convicted  of  felony,  is  pleaded  puis  darrein  continuancet  the 
plaintiff  may  confess  the  plea  and  sign  judgment  for  tlie  costs 
UDder  this  rule  (Bamett  ▼.  L,  ^  N.  W,  Railway  Company^  5  H.  & 
N.  604  s  L.  J.  29,  Exch.  884). 

A  plea  of  arrangement  in  bankruptcy  after  action  may  be  thus 

pleaded  (Jfor^on  V.  tfori^iii;,  11  W.  R.  65,  Q.  B.). 

When  a  case  falls  within  the  proviso,  the  plaintiff  may  still, 
under  the  old  practice,  discontinue  without  payment  oi  costs, 
bat  he  cannot  get  his  costs  under  this  or  the  previous  rule. 

24.  Courts  of  Error  may  award  a  repleader,  or 
direct  a  trial  de  novo. 

See  C.  L.  P.  A.  1852,  s.  157  (p.  124),  cmle. 

25.  The  cost  of  proceeding  in  error  shall  be  taxed 
and  aUowed  as  costs  in  the  cause,  and  no  double  costs 
in  error  shall  be  allowed  to  either  party. 

See  pp.  128,  882,  oMts. 

Fisktr  V.  Bridges  (8  C.  L.  R.  800). 

26.  On  error  from  one  of  the  superior  Cknirts  such 
Court  shall  have  power  to.  allow  interest  for  such  time 

85 


394  REGUUB  6EKERAXE8  AS  TO  PLEADING. 

as  execution  has  been  delayed  by  the  proceedings  in 
error,  for  the  delaying  thereof;  and  the  Master,  on 
taxing  the  costs,  may  compute  such  interest  without 
any  rule  of  Court  or  order  of  a  Judge  for  that  pur- 
pose. 

27.  In  no  case  shall  error  be  brought  for  any  error 
in  a  judgment  with  respect  to  costs,  but  the  error  (if 
any)  in  that  respect  may  be  amended  by  the  Court  in 
¥rhlch  such  judgment  may  have  been  given,  on  the 
application  of  either  party. 

28L  A  person  admitted  to  sue  in  forma  pauperisy 
shall  not  in  any  case  be  entitled  to  costs  from  the 
opposite  party,  unless  by  order  of  the  Court  or  a 
Judge. 

Holmet  V.  Penney  (L.  J.  23,  Ex.  182). 

Dewley  ▼.  G.  N,  R,  Company  (L.  J.  24,  Q.  B.  25 ;  &  CL,  L.  J. 
29,  Q.  B.  8S). 

See  R.  G.,  H.  T.  1858,  rr.  121, 122  (p.  842),  ante. 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the 
trial,  the  defendant  shall  be  entitled  to  judgment  for 
his  costs  of  suit. 

This  is  supplemeotary  to  C.  L.  P.  A.  1852,  s.  186  (p.  141), 
ante, 

30.  If  the  plaintiff  in  ejectment  appear  at  the  trial, 
and  the  defendant  does  not  appear,  the  plaintiff  shall 
be  entitled  to  a  verdict  without  producing  anv  evi- 
dence, and  shall  have  judgment  for  his  costs  oi  soit^ 
as  in  other  cases. 

See  C.  L.  P.  A.  1858,  s.  188,  and  note  (p.  189),  amte;  hkI 
R.  O.,  H.  T.  1858,  r.  114  (p.  341),  ante. 

• 

3 1 .  No  entry  or  continuances,  by  way  of  imparlance, 
Curia  advisari  vulty  vicecomes  non  misit.  breve,  or 
otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  finsl, 
shall  be  entered  of  record  of  the  day  of  iLe  month 
and  year,  whether  in  term  or  vacation,  when  signed, 
itnd  shall  not  have  relation  to  any  odier  day  :  Pto- 
"vided  that  it  shall  be  competent  for  the  Court  or  a 
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Judge  to  order  a  judgment  to  be  entered  nune  pro 
iune. 

Compare  R.  G^  H.  T.,  r.  56  (p.  829),  anU. 

Campbell. 
John  Jervis. 
Fred.  Pollock. 
E.  H.  Alderson. 

J.  T.  COLEKIDQE. 

W.  H.  Maule. 

C.  Cresswsll. 

T.  J.  Platt. 

Edw.  Vauohan  Willlams. 

T.  N.  Talfourd. 

Samuel  Martin. 

Charles  Crompton. 

The  foregoing  Rules,  Orders,  and  Regulations 
were  laid  before  both  Houses  of  Parliament, 
in  pursnance  of  the  Act,  13  &  14  Vict.  c.  16, 
on  the  10th  day  of  February,  1853,  and  no 
alteration  has  been  made  therein  by  Par- 
liament. 

Dated  this  10th  day  of  May,  1853. 

John  Georos  Shaw  Lefeyre, 

Dep«  Cler«  Parliamentor. 


(    896    ) 
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Michaelmas  Vacatiok,  1864. 

It  is  ordered,  That  the  practice  to  be  observed  in  the 
Saperior  Courts  of  Common  Law  at  Westminster, 
with  respect  to  the  matters  hereinailer  men- 
tioned, shall  be  as  follows ;  that  is  to  saj, 

1.  The  provisions  as  to  pleadings  and  practice  con- 
tained in  the  Common  Law  Procedure  Act,  1852,  and 
the  rules  of  practice  of  the  Superior  Courts  of  Com- 
mon Law  made  the  11th  Januarv,  1853,  and  abo  the 
rules  of  pleading  which  came  into  operation  on  the 
first  day  of  Trinity  Term,  1853,  so  far  as  the  same  are 
or  may  be  made  applicable,  shall  extend  and  apply  to 
all  proceedings  to  be  had  or  taken  under  the  Common 
Law  Procedure  Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause 
or  civil  proceeding  in  any  of  the  said  Superior  Courts 
of  Common  Law  diall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  para- 
graph shall  be  numbered  consecutively,  and,  as  nearly 
as  may  be,  shall  be  confined  to  a  distinct  portion  of 
the  subject.  Mo  costs  shall  be  allowed  for  any  affi- 
davit or  part  of  an  affidavit  substantially  departing 
from  this  rule.  This  rule  not  to  be  in  force  until  the 
first  day  of  Easter  Term  next.* 

Campbell.  C.  Cresswell. 

John  Jbrvis.  W.  Erle. 

Fred.  Pollock.  Saml.  Martin. 

J.  Parke.  Charles  Cromptok. 

E.  H.  Alderson.  R.  B.  Crowdbr. 

27th  November^  1854. 

Forms  of  Proceedings. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 

•  ThU  rule  adopts  In  put  fhe  proTtoions  of  t.  87  of  Um  Cbanctiy  Pneticf 
AmcBdsMOt  Aet,  15  ft  lo  Vict.  o.  86. 
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mpplicable,  with  sucL^ilterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
ifl  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case  maj  render  necessary ;  but  anj 
irariances  therefrom,  not  being  in  matter  of  substance, 
mhall  not  affect  their  yaliditj  or  regularity. 


SCHEDULE. 

1. — Issue  of  Fact  to  be  tried  bj  a  Judge  without 

a  Jury.* 

Proceed  as  in  an  issue  to  be  tried  hy  a  jury  as  in 
ordinary  cases,  until  the  joinder  of  issue,  and  then 
thus  ]  :  And  the  parties  aforesaid  having,  by  consent 
in  writing  duly  signed,  left  the  decision  of  the  said 
issue  [or  "  issues"]  to  the  Court,  it  was  on  the 
day  of  ,18       ^date  of  rule  or  order  for  allonh 

ance  of  trial],  by  a  rule  of  this  Court  [or  "  by  an 
order  of  the  Honourable  Sir  ,  Knight,  one  of 

her  Majesty's  Justices  of  her  Court  of  Queen's  Bench 
[or  **  Common  Pleas,"  or  "  one  of  the  Barons  of  her 
Majesty's  Court  of  Exchequer,"  as  the  case  may  be], 
ordered  that  such  trial  should  be  allowed :  Therefore 
let  the  same  be  had  accordingly. 


2. — SuBPCEKA  thereon  and  in  other  cases. 

[The  same  as  the  form  now  in  use,  but  in  all  cases 
omit  the  words  "  by  a  jury."] 


3. — ^Nisi  Prius  Record  therein. 

[The same  as  theform  already  directed  by  rule  of 

miary  Term,  1853.] 


4. — PosTEA  therein,  on  a  Verdict  for  Plaintiff  on  all 
the  Issues,  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 

Afterwards  on  the  day  of  ,18        (the 

first  day  of  the  sittings  or  the  day  of  the  trial),  at  the 

*  8«e  th«  Common  Law  Procodnra  Act,  iaH>  1. 1  (p.  189),  mnt4* 
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Gaildhall  of  the  citj  of  London  [or  *'  at  Westminster 
Hall  in  the  county  of  Middlesex,  1  before  Sir  , 

Knight,  one  of  her  Migesty's  Justices  of  her  Ck>urt  of 
Queen's  Bench  \or  **  Common  Pleas,"  or  ^  one  of  the 
Barons  of  her  Majesty's  Court  of  Exchequer,"  a$  the 
case  may  be;  or  if  trted  he/ore  the  Chief  Justice  or 
Chief  Baron  state  thefactf  as  in  the  prescribed  form 
of  postea  on  a  trial  before  a  jury.  If  tried  before 
two  Judges  state  the  names  of  both,  ana  of  the  Court 
of  which  they  are  Judges']^  come  the  parties  within 
mentioned,  by  their  respective  attorneys  within  men- 
tioned for  the  trial  of  the  said  issue  [or  ^'  issues,"]  and 
the  said  Judge  [or  "  Baron"  or  "  Chief  Justice,"  or 
**  Chief  Baron,"  as  the  case  may  be]  decides  the  said 
issue  [or  ''  each  of  the  said  issues"]  in  favour  of  the 
plaintiff  [or  the  decision  may  be  stated  in  the  (iffir- 
mative  or  negative  words  of  the  issue^  as  for  example^ 
thus:  "  And  the  said  Judge  [or  "  Baron"!  as  to  the 
first  issue  within  joined  decides  that  the  derendant  did 
promise  as  within  alleged ;  and  as  to  the  second  issue 
within  joined  the  said  Judge  [or  "Baron"]  decides 
that  the  defendant  did  not  satisfy  and  discharge  Uie 
plaintiffs  claim  by  payment,  as  within  alleged"],  and 
the  said  Judge  {or  "  Baron"]  assesses  the  damages 
of  the  plaintiff  on  occasion  of  the  premises  within 
complained  of,  over  and  above  his  costs  of  suit,  to 
£  .    [Omit  the  assessment  of  damages  if  none 

made] :  Therefore,  &c. 


5. — The  like,  where  the  Trial  was  at  the  Assizes. 

Afterwards  on  the  day  of  ,18       [the 

commission  day  of  the  assizes],  at  ,  in  the 

county  [or  "  city"]  of  ,  at  the  assizes  there 

holden  in  and  for  the  said  county  [or  "  city**]  before 
Sir  ,  Knight,  one  of  her  Majesty's  Justices  of 

her  Court  of  [or  "  one  of  the  Barons  of  hec 

Majesty's  Court  of  the  Exchequer,"  as  the  case  may 
6e],  come  the  parties,  &c.  [Conclude  as  in  the  pre- 
ceding  form.] 


6. — The  like,  where  one  Issue  is  found  for  the  Plain- 
tiff and  another  for  the  Defendant^  the  latter 
going  to  the  whole  Action. 

[Proceed  as  in  the  preceding  forms  of  postea  to 
the  statement  of  the  appearance  of  the  parties  at  the 
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trials  and  then  thus:]  And  the  said  Jadge  [or 
"  Baron"  or  "  Chief  Justice,"  or  "  Chief  Baron,"  an 
the  case  may  he]  decides  the  first  issue  within  joined 
in  faTour  of  the  plaintiff;  and  he  decides  the  second 
issue  within  joined  in  favour  of  the  defendant  [oi  ths 
case  may  be;  or  the  decieion  may  he  stated  in  the 
affirmative  or  negative  of  each  issue,  as  directed  in  the 
preceding  form] :  Therefore,  &c. 


7. — Judgment  thereon  for  Plaintiff. 

{^Copy  the  issue,  and  then  proceed  thus:]    After- 
wards on  the  daj  of  ,18       [da^  of  signing 
final  judgment],  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid,  and  Sir  ,  j^nlght, 
oDe  of  her  Majesty's  Justices  of  her  Court  of 
[or  "  one  of  the  Barons  of  her  Majesty's  Court  of 
Exchequer,"  as  the  case  may  he;  or  if  tried  before 
the  Chief  Justice  or  Chief  Juaron,  state  the  fact  as 
in  the  prescribed  form  of  postea  in  a  trial  before  a 
jury  :  if  tried  before  two  judges  state  the  names  of 
both^  and  of  the  Court  of  which  they  are  judges],  by 
whom  the  said  issue  was  [or  "  issues  were"  tried, 
hath  [or  "have"]  sent  hither  his  [or  "their"]  record 
had  before  him  [or  "  them"]  in  these  words:  After- 
wards, &c.  [copy  the  postea] :    Therefore  it  is  con- 
sidered that  the  said  plaintiff  do  recover  against  the 
defendant  the  said  monies  by  the  said  Judge  [or 
"Baron"  or  "Chief  Justice"  or  "  Chief  Baron,"  as 
the  case  may  be],  so  assessed,  and  £          for  his  costs 
of  suit. 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  write  "  Judgment  signed 
the  day  of  ,  a.d.  18    ,"  inserting  the  day 

of  signing  the  judgment.] 


8.— Execution  thereon. 
[The  same  as  in  ordinary  cases.] 


9. — Writs  op  Execution  where  the  Court  or  a  Judge 
decides  on  Matters  of  Account.* 

[The  same  as  in  ordinary  cases  of  execution  on  h 


*  See  Um  Cemmen  Ltw  Procetfiire  Aet,  1S54,  ••  8  (p.  191),  unU, 
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judgment f  except*  that  inttead  of  the  writ  stating  the 
fhoney  to  be  levied  as  having  been  recovered  by  a 

judgment f  and  omitting  the  direction  to  levy  interest, 
say  £  y  which  bj  a  rule  of  our  Court  of 

Qaeen's  Bench  [or  "  Common  Pleas,"  or  "  by  an 
order  of  Sir  ,  Knight,  one  of  our  Justices  of 

our  Court  of  Queen's  Bench"  or  "  Common  Pleas," 
or  *^  one  of  the  Barons  of  our  Exchequer,"  as  the  case 
may  be'],  dated  the  day  of  ,  18      ,  made 

in  pursuance  of  the  third  section  of  "  The  Com- 
mon Law  Procedure  Act,  1854,"  in  an  action  com- 
menced in  our  said  Court  of  ,  at  the  suit  of 
A.  S.  {^or  "  the  said  A.  -B.,"  if  before  mentioned]^ 
against  the  said  C  2).,  was  ordered  to  be  paid  by  the 
said  C,  D.  to  the  said  A,  B,  as  the  ca^e  may  be, 

following  the  terms  or  substance  of  the  rule  or  order], 
\^If  costs  were  ordered  to  be  paid,  then  the  direction 
to  levy  them  may  be  thus :  **  together  with  certain 
costs  in  the  said  rule  [or  "  order"]  mentioned,  which 
said  costs  were  afterwards  on  the  day  of  , 

18     ,  taxed  and  allowed  by  our  said  Court  of  , 

at  £  .]      \_If  the  rule  or  order  directs  that 

interest  shall  be  paid^  then  the  direction  to  levy  it 
may  be  thus:  ^*  together  also  with  interest  on  the  said 
sum  of  £  ,  at  the  rate  of  £  per  cent., 

from  the  said  day  of  ,18       t^  as  the  case 

may  be,  according  to  the  rule  or  order.] 


10. — ^Wbits  of  Execution  where  Matter  of  Account 
is  referred  to  and  decided  on  by  an  Arbitrator, 
Officer  of  the  Court,  or  County  Court  Judge.* 

[The  same  as  directed  in  the  preceding  form,  btU 
instead  of  stating  the  levy  to  be  of  money  ordered  by 
a  rule  or  order  to  be  paid,  say,  £  ,  which  by 

an  award  [or  "  certificate"],  dated  the  day  of 

,  18  {date  of  award  or  certificate),  made  by 
M.  F;  esquire,  an  arbitrator  appointed  by  the  parties 
[or  "  by  ^.  jF.,  esquire,  one  of  the  masters  (or  other 
officer,  naming  his  office)  of  our  Court  of  ,"  or 

by  JB.  F.,  esquire,  the  Judge  of  the  County  Court 
of  ,"  a^  the  case  WAiy  be\,  pursuant  to  the  3rd 


*  Thit  (bnn  it  erroneoni,  lo  far  as  It  omiti  the  judgment,  which  must 
•till  be  signed  before  execution  can  issue  upon  an  award  made  under  a 
eompulioij  reference  {JLtndU  v.  MtrrtU,  L.  J.  25,  C.  P.  252). 
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section  of  "  The  Common  Law  Procedure  Act,  1854," 
was  awarded  [^or  "  certified"]  to  be  due  and  payable 
from  the  said  C.  D.  to  ['*  the  said"]  A.  B. 


11. — Special  Case  for  the  Opinion  of  the  Court 
under  Section  4  of  the  Common  Law  Procedure 
Act,  1854,  where  the  allowance  or  disallowance 
of  a  Particular  Item  or  Items  depends  on  a  Ques- 
tion of  Law.* 

In  the  Queen's  Bench  "  Common  Pleas,"  or  "  Ex- 
chequer."] 

(A.  B^  Plaintiff 
and 
C  !>.,  Defendant* 

The  following  case  is  stated  for  the  opinion  of  the 
Court,  under  a  rule  of  the  Court  \or  "  order  of  the 
Honourable  Mr.  Justice  "  or  "  Baron  "] 

dated  the  day  of  >  18    ,  made  pursuant 

to  the  4th  section  of  "  The  Common  Law  Proceddre 
Act,  1854."  [Here  state  the  material  facts  of  the 
case  bearing  upon  the  question  of  law  to  be  de» 
cidedJ] 

The  question  [or  questions]  for  the  opinion  of  the 
Court  is  [or  are]  : — 

First.  Whether  [^-c] 

Second.  Whether  [^rc] 


12. — ^IssuE  to  be  tried  by  a  Jury  where  the  Court  or 
a  Judge  has  directed  it,  under  Section  4,  where 
the  Allowance  or  Disallowance  of  a  particular 
Item  or  Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [^or  "Common  Pleas,"  or 
**  Exchequer  of  Pleas."] 

The  day  of  18    ,  {date  of  issue  when 

delivered  by  the  plaintiff^). 

[  Venue.]  A.  B.  by  his  attorney  sues  C.  Z)., 

and  the  plaintiff  for  "defendant"]  affirms,  and  the 
defendant  [or  "plaintiff"  denies,  that,  &c.  [Here 
state  the  question  of  fact  to  be  tried  as  directed  by 
the  Court  or  Judge.  In  some  cases  it  may  be  ad- 
visable to  state  an  inducement  before  stating  the 

»  See  p.  19S,  tmU. 
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question  in  dispute.^  [If  there  be  more  than  one 
question  to  be  decided^  state  it  thus :  "  and  the  ssid 
'plaintiff'  [or  *  defendant']  also  affirms,  and  the  de- 
fendant [or  *  plaintiff']  also  denies  that,  &c."]  And  it 
has  been  ordered  bj  the  Court  [or  **  by  the  Honour- 
able Mr.  Justice  "  [or  "  Baron  "]  that  the 
said  question  [or  '*  questions"]  shall  be  tried  by  a  jury; 
therefore  let  the  same  be  tried  accordingly. 


13. — ^PosTEA  thereon. 

[  The  same  as  in  ordinary  cases^  except  that  there 
is  no  assessment  of  damages.'] 


14. — Special  Case  stated  by  an  Arbitrator  under 
Section  5  of  the  Common  Law  Procedure  Ael^ 
1854.» 

[In  the  special  case  the  arbitrator  must  state 
whether  the  arbitration  is  under  a  compulsory  re- 
ference  under  the  Act,  or  whether  it  is  upon  a  refer" 
ence  by  consent  of  the  parties  where  the  submission 
has  been  or  is  to  be  made  a  rule  or  order  of  one 
of  the  Superior  Courts  of  Law  or  Equity  at  West' 
minster.  In  the  former  case  the  award  must  be  en- 
titled in  the  Court  and  cause,  and  the  rule  or  order 
of  the  Court  must  be  set  forth.  In  the  latter  case 
the  terms  of  the  reference  relating  to  the  submis- 
sion  being  made  A  rule  or  order  of  Court  must  be  set 
forth.] 

15. — Judgment  thereon  when  a  Judgment  has  been 

ordered. 

[  Copy  the  special  case,  and  then  proceed  thus :] 
Anerwards  on  the  day  of         »  IB    ,  come  here 

the  parties  aforesaid,  and  iJie  Court  is  of  opinion  that 
[state  the  opinion  of  the  Court  on  the  question  or 
questions  stated  in  the  case,  in  the  amrmative  or 
negative,  as  the  case  may  be.]  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  de> 
fendant  the  said  £  and  £  for  his  costs  of 

suit. 

[In  the  margin,  opposite  the  words, ''  Therefore  it 
is  considered,"  &c.,  write  *' Judgment  signed  the 

•  Seep.  19S,mil«^ 
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day  of       ,  18    ,"  [inserting  the  day  of  signing  final 
judgment.] 


16. — ^PosTSA,  where  the  Judge  upon  the  Trial  of  an 
Issue  in  Fact  before  him  under  Section  1  directs 
an  Arbitration  as  to  Part  of  the  Claim  under 
Section  6  of  the  Common  Law  Procedure  Act, 
1854.* 

[^Proceed  as  in  the  above  prescribed  form  ofpostea 
No.  ^  or  5,  as  the  case  mag  be^  to  the  statement  of 
the  appearance  of  the  parties  at  the  trial  inclusive^ 
and  then  proceed  thus .-]  *'  And  as  to  the  plaintiff's 
claim  in  tne  count  of  the  declaration  within 

mentioned  [as  the  case  may  be\  it  appears  to  the  said 
Jud^  [or  *' Baron"]  that  the  questions  arising  thereon 
involve  matter  of  account  which  cannot  conveniently 
be  tried  before  him  ;  and  hereupon  the  said  Judge  [or 
*^  Baron**]  orders  that  the  plaintiff's  claim  in  the  said 
count  in  the  declaration  mentioned  be  referred 
to  E.  F,  of  esquire,  an  arbitrator  appointed  bj 

the  said  parties  [or  "  to  E,  F,  esquire,  being  one  of 
the  Masters  of  the  Court  of  Queen's  Bench,"  or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  (or  other 
officer  of  the  Courty  stating  his  office),  or  **  to  E.  F. 
esquire,  being  the  Judge  of  the  County  Court  of 
,"  upon  the  terms  that,  &c.  [set  forth  the 
terms  of  the  orderly  and  the  said  Judge  [or  "  Baron"] 
decides  each  of  the  said  issues,  except  those  relating 
to  the  said  count  of  the  decUu^tion,  in  favour 

of  the  plaintiff  [or  the  statement  of  the  decision  may 
be  in  the  affirmative  or  negative  words  of  the  issuCy 
asy  for  example,  thus :  **  And  the  said  Judge  [or 
'*  Baron"]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  is  guiltv  as  within  in  the 
count  of  the  declaration  alleged,  and  as  to  the  second 
issue  within  joined  the  said  Judge  [or  "Baron"]  de- 
cides that  ^e  defendant  did  not  commit  the  acts 
within  in  the  count  of  the  declaration  alleged 

by  the  plaintiff's  leave."]  And  the  said  Judge  [or 
''Baron"]  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  in  the  count  of 

the  declaration  complained  of,  over  and  above  his  costs 
of  suit,  to  £  .  [Omit  the  assessment  of  damages 
if  none  made.]    Therefore,  &c. 

*  See  p.  198,  antt,  ^ 
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17...WBIT  OF  Haberb  Facias  Possessiokem  on  a 
Rule  to  deliyer  Poesession  of  Land  pursuant  to 
an  award.* 

Tlctoria^'bj  the  ^race  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We 

command  jou  that  jou  omit  not  bj  reason  of  anj 
liberty  of  your  county,  but  that  you  enter  the  same, 
and  without  delay  you  cause  A.  B,  to  have  possession 
of  [here  describe  the  lands  and  tenements  as 

in  the  rule  for  the  delivery  of  possession]^  and  which 
lands  and  tenements,  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  ''Common  Pleas,"  or  "Exchequer  of 
Pleas"],  dated  the  day  of  »  18     ,  made 

pursuant  to  the  sixteenth  section  of  "  The  Conmion 
Law  Procedure  Act,  1854,"  E.  F.  [the  party  named 
in  the  rule"]  was  ordered  to  deliver  possession  to  the 
said  A*  B. ;  and  in  what  manner  you  have  executed 
this  our  writ  make  appear  to  us  [_orin  Common  Pleas, 
**  to  our  Justices,"  or  in  Exchequer,  "  to  the  Barons 
of  our  Exchequei^']  at  Westminster,  immediately  after 
the  execution  hereof  and  have  you  there  then  this 
writ.    Witness  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord  . 


18. — Judgment  for  the  Plaintiff  on  a  Special  Case 
stated  under  Section  S2  of  the  Common  Law 
Procedure  Act,  1854.f 

[Copy  the  special  case,  and  then  proceed  thus  .*1 
Anerwards  on  come  here  the  parties  aforesaia 

by  their  respective  attorneys  aforesaid,  and  the  Coart 
is  of  opinion  that^  &c.  [state  the  opinion  of  the  Court 
on  the  question  or  questions  stated  in  the  case]. 
Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  £  and  £ 

for  his  costs  of  suit. 

[In  the  margin  opposite  the  words,  "  Therefore  it 
is  considered,  &c."  write  '^  Judgment  signed  the 
day  of  18    ,"  inserting  the  day  of  signing  fiwA 

judgment.] 


*  This  writ  is  issued  under  the  16th  section  of  the  Commoii  Ltw  Pnos- 
dnre  Act,  1854.    See  p.  198,  tmU. 
f  8eep.S19,  Mto. 
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19. — Judgment  of  Affirhancb  bj  Court  of  Error 
in  Exchequer  Chamber  on  a  Special  Case* 

[  Copy  to  the  end  of  the  judgment  on  the  roll  in  the 
aeiiony  and  then  proceed  thus  .*]  Afterwards  on 
'the  day  of  lodging  the  note  of  error]  the  defendant 
or  **  plaintiff"]  delivered  to  one  of  the  masters  of  the 
Conrt  here  a  memorandom  in  writing  in  the  form 
required  by  and  according  to  the  statute  in  that  case 
made  and  providedy  alleging  that  there  was  error  in 
law  in  the  record  and  proceemngs  aforesaid ;  and  after- 
wards on  [the  day  of  mahing  the  entry  of  the 
suggestion  on  the  roll]  the  defendant  [or  ^*  plaintiff"] 
said  there  was  no  error  therein :  And  thereupon  after- 
wards on  [the  day  of  giving  judgment  in  the 
Exchequer   Chamber^  in  the  Court  of  Exchequer 
Chamber  of  our  lady  the  Queen  before  the  Justices  of 
the  Conmion  Bencn  of  our  said  lady  the  Queen  and 
the  Barons  of  her  Exchequer,  or  if  the  error  be  on  a 
judgment  of  Common  Pleas^  say^  **  before  the  Jus- 
tices of  our  lady  the  Queen  assigned  to  hold  pleas  in 
the  Court  of  our  said  lady  the  Queen  before  the  Queen 
herself  and  the  Barons  of  her  Exchequer,"  or  if  the 
error  be  on  a  judgment  of  the  Exchequer  say,  "  before 
the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleas  in  the  Court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 
of  onr  said  lady  the  Queen,"]  come  as  well  the  plaintiff 
as  the  defendant  by  their  respective  attorneys  afore- 
said*, and  it  appears  to  the  said  Court  of  Error  in  the 
Exchequer  Chamber  that  there  is  no  error  in  the 
record  and  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid :  l^erefore  it  is  considered  by  the 
said  Court  of  Error,  that  the  judgment  aforesaid  be  in 
all  things  affirmed,  and  stand  in  full  force  and  efiect, 
the  said  causes  above  for  error  suggested  in  anywise 
notwithstanding  : — ^And  it  is  further  considered  by  the 
same  Court,  that  the  said  plaintiff  do  recover  against 
the  defendant  £  for  his  damages  and  costs  which 
he  had  sustained  and  expended  by  reason  of  the  delay 
of  execution  of  the  judgment  aforesaid,  on  pretence  of 
the  prosecution  of  the  said  proceedings  in  error,  and 
that  the  plaintiff  have  execution  thereof. 
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20. — JuDOMEKT  OF  Reyersal  in  the  like  emee. 

[  The  same  as  the  preceding  farm  to  the  asterisk*^ 
and  then  thus  .*]  And  it  appears  to  the  said  Court  oF 
Error  that  there  is  manifest  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid  :  Therefore  it  is  considered  bj  the  said  Court 
of  Error  that  the  judgment  aforesaid  for  the  errors 
aforesaid  be  reversed,  annulled  and  altogether  holdea 
for  nought ;  and  that  the  said  defendant  be  restored  to 
all  things  which  he  hath  lost  bj  occasion  of  the 
judgment,  ha. 


21. — JuDGMEMT  OP  CouBT  OF  APPEAL  in  Exchequer 
Chamber  on  a  Disposal  of  the  Appeal  in  the 
Plaintiff's  Favour  where  Judgment  for  him  had 
been  given  in  the  Court  below,  under  the  41  st 
and  42nd  Sections  of  the  Common  Law  Pro- 
cedure Act,  1854.* 

\_Copy  the  case  for  the  appeal  as  stated  by  the 

{forties,  and  then  proceed  thus  .*]  Af^rwards  on 
the  day  of  giving  judgment  of  Court  of  Appeal],  in 
the  Court  of  Exchequer  Chamber  of  our  lady  the 
Queen,  before  the  Justices  of  the  Conmion  Bench  of 
our  lady  the  Queen  and  the  Barons  of  her  Exchequer 
[or  if  the  appeal  be  from  the  Common  Pleas,  say, 
"  before  the  Justices  of  our  ladj  the  Queen  assigned  to 
hold  pleas  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Barons  of  her  Exchequer," 
or  if  the  appeal  be  from  the  Exchequer  say,  "  before 
the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleas  in  the  Court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 
of  our  said  lady  the  Queen,"]  come  the  parties  afore* 
said  by  their  respective  attorneys  aforesaid  ;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  the  deci' 
sion  of  the  Court  upon  the  questions  raised  by  the 
case  on  appeal]  ;  and  it  is  considered  by  the  said  Court 
of  Appeal  that  the  plaintiff  do  recover  against  the 
defendant  £  for  his  costs  which  the  plaintiff 

hath  sustained  and  expended  in  the  said  app^d,  and 
that  the  plaintiff  have  execution  thereof. 

•  See  pp.  tiS,  234,  ojifo. 
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22.«-Fi.  Fa.  against  a  Grarnishee,  nnder  the  63rd  Sec- 
tion of  the  Common  Law  Procedure  Act,  1854, 
irhere  Debt  not  disputed  or  Garnishee  does  not 
i^pear.* 

Victoria,  hj  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand jou  that  jou  omit  not  hj  reason  of  any  liberty 
of  jour  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  JE.  F,  in  your  bailiwick,  you 
canse  to  be  levied  £  ,  being  the  amount  of  [or 

**  part  of  the  amount  of,"  if  the  debt  be  more  than  the 
Judgment  debt]  a  debt  due  from  the  said  E.  F,  to 
C  1)^  heretofore  attached  in  the  hands  of  the  said 
J^.  F,  by  an  order  of  Sir  knight,  one  of  our 

Justices  of  our  Court  of  Queen's  Bench  [or  "  one  of 
oar  Justices  of  our  Court  of  Common  Pleas,"  or  "  one 
of  the  Barons  of  our  Exchequer"],  dated  [dcUe 

of  order],  pursuant  to  the  statute  in  such  case  made, 
to  satisfy  [or,  if  the  debt  be  less  than  the  judgment 
debt,  say,  "  towards  satisfying"]  £  ,  which  A.  B,, 

lately  in  our  Court  of  Queen's  Bench  [or  "  Conmion 
Pleas,"  or  "  Exchequer  of  Pleas,"]  recovered  against 
the  said  C,  Dl,  whereof  the  said  (7.  D.  is  convicted  ; 
and  that  you  have  that  sum  of  £  before  us  [or 

in  the  Common  Pleas,  "  before  our  Justices,"  or  in  the 
Exchequer,  "  before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B.  in  satisfaction 

as  aforesaid,  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reim  you  are 
authorized  and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas,  '*  to  our 
Justices,"  or  in  the  Exchequer,  "  to  the  Barons  of  our 
Exchequer,"  as  the  case  may  be^  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you 
there  then  this  writ.    Witness  ,  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


23. — Ca.  sa.  in  the  like  Case. 

Victoria,  by  the  grace  of  Grod  of  the  United  Xing- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com* 

*  Set  p.  S44,  mA; 
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mand  you  that  you  omit  not  by  reason  of  any  liberty 
in  your  county,  but  that  you  enter  the  same,  and  take 
E.  F^  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  \or  in 
Common  PleaSy  '^  before  our  Justices,"  or  in  Exeke' 
guer,  "before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A,  B.  £  ,  being  the  amount  [or  "  part 

of  the  amount,"  if  the  debt  be  more  than  the  judg- 
ment  debt"]  of  a  debt  due  from  the  said  E.  F,  to  C  D. 
heretofore  attached  in  the  hands  of  the  said  E,  F,  by 
an  order  of  Sir  ,  knight,  one  of  our  Justices  of 

our  Court  of  Queen's  Bench  [or  "  one  of  our  Justices 
of  our  Court  of  Common  Pleas,"  or  "  one  of  our  Baron» 
of  the  Exchequer,"]  dated  [date  oforder]^  pur- 

suant to  the  statute  in  such  case  made  and  provided, 
to  satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt']  £  ,  which  the  said  A.  B, 

lately  in  our  said  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
be]  recovered  against  the  said  C  />.,  whereof  the  said 
C.  D.  is  convicted,  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 


24 — Writ  against  Garnishee  to  show  Cause  why  the 
Judgment  Creditor  should  not  have  execution 
against  him  for  the  Debt  disputed  by  him.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ^io  E.  F,  greeting.  We  command  you  that 
within  eight  days  after  the  service  of  this  writ  upon 
you,  inclusive  of  the  day  of  such  service,  you  appear 
m  our  court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas"]  to  show  cause  why  A,  B. 
should  not  have  execution  against  you  for  £  , 

being  the  amount  [or  '*  part  of  the  amount,  if  the  debt 
exceeds  the  judgment  debt]  of  a  debt  due  from  you  to 
C.  D,  to  satisfy  [or  "  towards  satisfying,"  if  the  debt 
be  less  than  the  judgment  debt]  £  ,  which  on 

the  day  of  ,18    {date  of  judgment),  the 

said  A.  B.,  by  a  judgment  of  our  Court  of  Queen's 
Bench  [or  "  Common    Pleas,"   or  "  Exchequer  of 


*  This  writ  it  ifiaed  under  the  64th  section  of  the  Conunon  Law  Proeo* 
dure  Act,  18M.    See  p.  244,  ante. 
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Pleas"]  recovered  against  the  said  C,  D^  and  for  costs 
of  suit  in  this  behalf;  and  take  notice,  l^at  in  default 
of  your  so  doing  the  said  A.  B,  may  proceed  to  exe- 
cution.   Witness  ,  at  Westminster,  the 
day  of            ,  in  the  year  of  our  Lord 

[ThefoUorving  indorsement  must  be  made  on  the 
writ :]  This  writ  was  issued  by  P.  A.  [plaintiff's  at' 
tomey's  name  inJuW]  of  [place  of  his  abode 

in  full :  also  if  sued  out  as  agent  for  an  attorney  in 
the  country^  here  say,  "  as  agent  for  A,  A.  of  "] 

attorney  for  the  said  A,  &.  [or  if  sued  out  by  the 
plaintiff  in  person^  "  This  writ  was  issued  in  person 
by  the  plaintiff  within  named,  who  resides  at  ," 

mentioning  the  city,  town  or  parish^  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house 
of  the  plaintiff's  residence,  if  any  such  tnere  be,] 

The  plaintiff  claims  £  [the  amount  of  the 

debt  claimed  from  the  garnishee'],  and  £  for 

costs,  and  if  the  amount  thereof  be  paid  to  the  plaintiff 
or  his  attorney  within  four  days  from  the  service 
hereof,  ftirther  proceedings  will  be  stayed. 

[Within  three  days  cmer  the  service fiU  up  thefoU 
lowing  indorsement :]  This  writ  was  served  by  me 
X.  I.  on  C  2>.  on  the  day  of  ,  18     • 


25. — ^Declaration  thereon.* 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Ex- 
chequer of  Pleas."] 
The  day  of  ,  a.d. 

{Venue,) — A,  -B.,  by  ,  his  attorney  [or  "  in 

person"],  sues  E,  F.  by  a  writ  issued  forth  of  this 
Court,  in  these  words,  Victoria,  &c.  [copu  the  writ], 
and  the  said  E.  F.  has  appeared  to  the  said  writ,  and 
the  said  A,  B.f  by  his  attorney  aforesaid,  «8ays  that 
the  said  debt  due  from  the  said  E.  F,  to  ^e  said 
C.  D.  is  for,  &c.  [here  state  the  debt  as  in  a  declor 
ration  in  ordinary  cases],  and  the  said  A,  B.  prays 
that  execution  may  be  adjudged  to  him  accordingly 
for  the  said  £  ,  and  for  costs  of  suit  in  this 

behalf. 

*  See  p.  Sf4,  tmU, 


D. 
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26.— Plea*  thereto. 

In  the  Queen's  Bench  {or  "  Common  Pleae^"  or  "  Ex- 
chequer of  Pleae."] 

The  day  of  ,  a.d. 

E.  F.  ]      The  said  E.  F.,  by  ,  hU  attorney, 

ats.  >  says,  that  he  never  was  indebted  to  the  said 
A.B.]  C.  JD.  M  alleged  [or  plead  such  other  defence 
or  several  defences  as  in  other  cases]. 


27.-  Issue  thereon. 

[Copy  the  declaration  and  pleadings^  and  conclude 
thus :]    Therefore  let  a  jury  come,  &c. 


28. — PosTEA  thereon. 

[The  same  as  in  ordinary  cases,  omitting  the  assess- 
ment of  damages,'] 


29.— Judgment  for  Plaintiff  therein, 

[The  same  as  in  ordinary  cases  to  the  statement  of 
the  judgment,  which  may  he  thus ;]  "  Therefore  it  is 
considered  that  the  said  A*  \B,  have  execution  against 
the  said  E.  F,  for  the  said  £  ,  the  amount  [or 

*^  part  of  the  amount"]  of  the  said  debt  due  from  him 
to  the  said  C  2).,  to  satisfy  [or  "  towards  satisfying,** 
if  the  debt  be  less  than  the  judgment  debt]  the  said 
£  ,  which  the  said  A,  S.  on  the  said  day 

of  ,18      [date  of  judgment  against  judgment 

debtor"],  by  the  judgment  of  this  court  recovered 
against  the  said  C,  D, ;  and  it  is  further  considered 
that  the  said  A.  D.  do  recover  against  the  said  E*  F. 
£  fj^T  his  costs  of  suit  in  this  behalf.'* 


30.— Fi.  Fa.  therein. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 


*  8eo  a  plea  that  the  plaintiff  had  the  Judgment  debtor  in  execution  under 
a  ea.  $a. ;  and  demurrer  thereto,  in  Jauraldt  ▼.  Parker  (6  H.  Se  N.  481 : 
L.  J.  SO,  Ex.  237). 
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the  goods  and  chattels  of  E,  F,  in  your  bailiwick  you 
cause  to  be  made  £  ,  the  amount  [or  '*  part  of 

the  amount,^  if  the  debt  be  more  than  the  judgment 
debt]  of  a  debt  due  fh)m  the  said  E.  F.  to  (7.  !>.,  to 
satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt]  £  ,  which  A,  B,  on 

the  day  of  ,18     [date  of  judgment  against 

judgment  debtor]^  by  the  judgment  of  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas"]  recovered  against  the  said  C  2>.,  and  where* 
upon  it  has  been  adjudged  by  our  said  Court  that  the 
said  A,  B.  should  have  execution  against  the  said 
E.  F*  for  the  said  £  ,  and  also  £  ,  which 

in  our  same  court  were  adjudged  to  the  said  A.  B.  for 
his  costs  of  suit  which  he  hath  been  put  to  on  occasion 
of  our  writ  sued  out  against  the  said  E,  F.  at  the  suit 
of  the  said  ^.  ^.  in  that  behalf,  whereof  the  said  E.  F, 
is  convicted,  and  have  the  said  monies  before  us  [or  in 
the  Common  Fleas,  "  before  our  justices,"  or  in  the 
Exchequer,  "  before  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B.,  and  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  required  to 
do  in  this  behalf;  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  the 
Common  Fleas,  "to  our  justices,"  or  in  the  Exche- 
quer,  "  to  the  barons  of  our  Exchequer,"  as  the  case 
may  be]  at  Westminster,  immediately  after  the  execu- 
tion hereof ;  and  have  you  there  then  this  writ.  Wit- 
ness ,  at  Westminster,  the  day  of  , 
in  the  year  of  our  Lord 


31.— Ca.  Sa.  therein. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  take 
E.  F.,  if  he  shall  be  found  in  your  bailiwick,  and  him 
safely  keep  so  that  you  may  have  his  body  before  us 
[or  in  the  Common  Pleas, "  before  our  justices,"  or  in 
the  Exchequer,  "  before  the  barons  of  our  Exchequer," 
as  the  case  mag  be],  at  Westminster,  immediately 
after  the  execution  hereof,  to  satisfy  A,  B.  £ 
the  amount  [or  "  part  of  the  amount,''  if  the  debt  be 

T  2 
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mare  than  the  judgment  debt]  of  a  debt  due  from  tbe 
said  E.  F,  to  C.  /).,  and  for  the  levying  of  which  it 
has  been  adjudged  bj  our  Court  of  Queen's  Bench  [or 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"],  tiiat 
the  said  A,  B,  should  have  his  execution  against  the 
said  E,  F.,  to  satisfy  [or  "  towards  satisfying,"  if  the 
debt  be  less  than  the  judgment  debt]  £  ,  which 

the  said  A.  B,  on  \the  date  of  the  judgment 

against  the  judgment  debtor]f  by  the  judgment  of  the 
said  court  recovered  against  the  said  C  2).,  and  far- 
ther to  satisfy  the  said  A.  B.  £  ,  which  in  our 
same  court  were  adjudged  to  the  said  A.  B.  for  his 
costs  of  suit  which  he  hath  been  put  to  on  occasion  of 
our  writ  sued  out  against  the  said  E.  F.  at  the  suit  of 
the  said  A.  B.  in  that  behalf,  whereof  the  said  E.  F. 
is  convicted ;  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of  , 
in  the  year  of  our  Lord 


32. — Judgment  for  Plaintiff  after  Verdict  that  a 
Mandamus  do  issue,  under  Section  71  of  the 
Common  Law  Procedure  Act,  1854.* 

\The  same  as  in  the  ordinary  form  of  an  entry  of 
a  judgment  to  the  end  of  the  postea^  and  then  thus:] 
Therefore  it  is  considered  that  a  writ  of  mandamus 
do  issue  commanding  the  defendant  to  \_here  state  the 
duty  to  be  performed  or  the  thing  to  be  done,  as 
claimed  by  the  declaration]  ;  and  it  is  also  considered 
that  the  plaintiff  do  recover  of  the  defendant  the  said 
monies  by  the  justices  [or  "  by  the  judge"  or  "  baron"] 
aforesaid  in  form  aforesaid  above  assessed,  and  also 
£  for  his  costs  of  suit  in  this  behalf. 

[In  the  margin  of  the  judgment  opposite  the  first 
words,  "  Therefore  it  is  considered,  &c.,"  write  "judg- 
ment signed  the  day  of  ,  18  ,"  inserting 
the  day  of  signing  final  judgment.] 


33. — Writ  of  Inquiry  to  ascertain  the  Expense  in- 
curred by  the  doing  of  an  Act,  and  for  the  doing 
of  which  a  Mandamus  was  issued.f 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defends 

.i^di^u'?^;?;^-  ,Andforobjjry.tlon.  upon  the  modeofpn^e^ 
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of  Qie  Faith;  to  the  sheriffof  ,  greeting.  Whereas 
upon  jui  appUcation  by  A.  B,,  the  plaintiff  in  an  action 
against  (7.  2>.  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,**  or  "  Exchequer  of  Pleas,**  as  the 
cote  fHoy  he\  at  Westminster,  our  said  Court  did,  on 
the  day  of  ,  a.d.  [date  of  order]^ 

direct  that  [state  the  terms  of  the  order  directing 
the  act  to  be  done  at  the  defendants  expense]  ;  and 
the  said  A.  B,  [or  "  and  E,  F"  if  another  person 
than  the  plaintiff  has  been  appointea  by  the  Court  to 
do  the  act]  has  done  the  said  act  so  directed  to  be 
done  ;  and  in  order  to  enable  our  said  Court  to  ascer- 
tain the  amount  of  the  expense  of  the  doing  the  same, 
we  command  you  that,  by  the  oath  of  twelve  good  and 
lawful  men  of  your  bailiwick,  you  diligently  inquire 
what  is  the  amount  of  the  expenses  incurred  by  the 
said  A.  B.  [or  "  by  E.  JP*."  as  the  case  may  be]  in  the 
doing  of  the  said  act,  and  that  you  send  to  us  [or  in  the 
Common  PleaSy  "to  our  justices,"  or  in  the  Exchequer, 
"  to  the  barons  of  our  Exchequer,**]  at  Westminster, 
on  the  day  of  now  next  ensuing,  the  in- 

quisition which  you  shall  thereupon  take,  under  your 
seal  and  the  seal  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with  this  writ.  Wit- 
ness [nam£  of  Ch'ef  Justice^  or  in  Excheouer  of 
Chief  Baron],  at  Westminster,  the  day  of  , 
in  the  year  of  our  Lord 


34. — Writ  op  Execution  in  Detinue,  under  Sec- 
tion 78  of  the  Common  Law  Procedure  Act,  1854, 
for  the  Return  of  the  Chattel  detained,  and  for  a 
Distringas  until  returned,  separate  from  a  Writ 
for  Damages  or  Costs.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  ,  greeting.     We 

command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same 
and  without  delay  you  cause  the  following  chatteb, 
that  is  to  say  [here  enumerate  the  chattels  recovered 
by  the  judgment  for  the  return  of  which  execution  has 
been  ordered  to  isstie],  to  be  returned  to  A.B,,  which 
the  said  A.  B,  lately  in  our  Court  before  us  [or  in  the 
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Common  Pleas,  "  before  our  jastioes,**  orintks  JEp- 
chsqueTy  <<  before  the  barons  of  our  Elxcheqaer^  at 
Westminster  recovered  against  C  2>.  in  an  action  for 
the  detention  of  the  same,  whereof  the  said  C.  D.  ts 
convicted.*  And  we  further  command  70a,  that  if 
the  said  chattels  cannot  be  found  in  joar  baiiiwidt 
you  omit  not  bj  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same  and  distrain  the  said 
C  Z>.  by  all  his  lands  and  chattels  in  your  bailiwid^ 
so  that  neither  the  said  C*  D,  nor  any  one  for  him  do 
lay  hands  on  the  same  until  the  said  C  X>.  render  to 
the  said  A.  B,  Hie  said  chattels ;  and  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Pleas,  "  to  our  justices,"  or  in 
tJie  Exchequer,  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof 
and  have  you  there  then  this  writ.     Witness  » 

at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord  • 


35. — The  like,  but  instead  of  a  Distress  until  the 
Chattel  is  returned,  commanding  the  Sheriff  to 
levy  on  Defendant's  Goods  the  assessed  Value 
of  it. 

[Proceed  €u  in  the  preceding  form  until  the*,  asd 

then  thus  ;]  And  we  further  command  you,  that  tf  the 

said  chattels  cannot  be  found  in  your  bailiwick  yoa 

omit  not  by  reason  of  any  liberty  of  your  county,  bat 

that  you  enter  the  same,  and  of  the  goods  and  chattels 

of  the  said   C.  D.  in  your  bailiwick  you  cause  to  be 

made  £  (jhe  assessed  value  of  the  chaUeh), 

whereof  the  said  C.  D.  is  also  convicted,  and  that  in 

the  execution  of  this  our   last-mentioned  command 

you  do  all  such  things  as  by  the  statute  passed  in  the 

second  year  of  our  reign  you  are  authorized  and  re- 

^h^uu  ^  ^^  '^  <^i8  behalf;  and  in  what  manner  you 

snail  have  executed  this  our  vnrit  make  appear  to  us 

lor  m  the  Common  Pleas,  "to  our  justices,"  or  in  the 

^^chequer,  « to  the  barons  of  the  Exchequer,"  as  the 

IVL  ^^  t^^  **  Westminster,  immediately  after  the 

execution  hereof,  and  have  you  there  then  this  writ. 

in  th^l^^        ^  '  ^^  Westminster,  the  day  of       , 

'n  the  year  of  our  X»ord 
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36. — Indobsement  on  Writ  of  Summons  of  Claim  of 
a  Writ  of  Injunction  under  Section  79  of  the 
Common  Law  Procedure  Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to 
restrain  the  defendant  from  [here  state  concisely/ 

Jar  what  the  writ  of  injunction  is  required,  as,  for 
example,  thus :]  *^  felling  or  cutting  down  any  timher 
or  trees,  standing,  growing,  or  being  in  or  upon  the 
land  and  premises  at  .in  the  county  of  , 

and  from  conmiitting  any  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  and  premises"].  And 
take  notice,  that  in  default  of  the  defendant's  entering 
an  appearance,  as  within  commanded,  the  plaintiff  may, 
besides  proceeding  to  judgment  and  execution  for 
damages  and  costs,  apply  for  and  obtain  such  writ. 

Campbell, 
John  Jervis, 
Fbbd.  Pollock, 
J.  Parks, 
E.  H.  Aldbbsok, 
C.  Cbbsswell, 
W.  Erle, 
Saml.  Mabtin, 
Charles  Crompton, 
R.  B.  Crowder, 

27th  November,  1854. 
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REGULA  GENERALIS,  November  26,  1855. 


INDORSEMENTS  ON  WRITS  UNDER  THE  SUMMARY 
PROCEDURE  ON  BILLS  OF  EXCHANGE  ACT,  1855. 


Monday,  November  26/A,  1855. 

The  indorsemenU  on  write  under  this  act  may  he 
in  the  following  form : — 

This  writ  was  issued  by  E.  F.,  of  &c.,  attorney  for 
the  plaintiff.  Or  by  A.  B.,  who  resides  at  [mention 
the  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plain- 
tiff* s  residence]. 

The  plaintiff  claims  £  ,  principal  and  interest 

for  pounds,  balance  of  principal  and  interest], 

due  to  him  as  the  payee  [or  "  indorsee"]  of  a  bill  of 
exchange  [or  promissory  note]  of  which  the  follow- 
ing is  a  copy  : — 

[Here  copy  hill  of  exchange  or  promissory  note, 
and  all  indorsements  upon  iul 

"  And  also  shillings  for  noting  [if  noting  has 

been  paid],  and  £  for  costs."  *     Ajid  if  the 

amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  four  days  from  the  service  hereof,  ftirther  pro- 
ceedings will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain 
leave  from  one  of  the  judges  of  the  courts  within  twelve 
days  after  having  been  served  with  this  writ,  inclu- 
sive of  the  day  oi  such  service,  to  appear  thereto,  and 
do  "  not"*  within  such  time  cause  an  appearance  to 
be  entered  for  him  in  the  court  out  of  which  this  yrni 
issues,  the  plaintiff  will  be  at  liberty,  at  any  time  after 
the  expiration  of  such  twelve  days,  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sum  above  claimed, 
and  the  sum  of  &  for  costs^  and  issue  execution 

for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application 

*  ThcM  inrexted  commu  mark  tbe  alterations  introduced  by  thii  Ruk 
in  the  indorsement  given  by  the  statute,  Sohed.  (A.),  p.  SOS,  mnU, 


BE6ULA  OENERALI8,  ICAT  8,  1856*  417 

at  the  Judges'  Chambers,  Serjeants'  Inn,  London,  sap- 
ported  by  affidavit*  showing  that  there  is  a  defence 
to  the  action  on  the  merits,  or  that  it  is  reasonable 
that  the  defendant  should  be  allowed  to  appear  in  the 
action. 

Indorsement  to  he  made  on  the  Writ  after  Service 

thereof. 

This  writ  was  served  by  X.  Y.  on  i.  M.  [the  de- 
fendantl,  on  Monday ^  the  day  of  186    , 

hy  X.  r. 

By  the  JUDOES. 

N.B. — No  other  claim  than  a  claim  on  a  bill  of  ex- 
change or  promissory  note  is  to  be  included  in  writs 
issued  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  1855.f 


REGULA  GENERALIS. 

Thursday,  May  8, 185a 

It  is  obdered,  that  in  lieu  of  Rule  164  of  the  Prac- 
tice Rules  of  Hilary  Term,  1853,  the  following  be 
substituted : — "  Service  of  pleadings,  notices,  sum- 
monses, orders,  rules,  and  other  proceedings,  shall  be 
made  before  7  o'clock  p.m.,  except  on  Saturdays,  when 
it  shall  be  made  before  2  o'clock  p.m.  If  made  aitcr 
7  o'clock  p.m.  on  any  day,  except  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  day ;  and  if 
made  after  2  o'clock  p.m.,  on  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  Monday." 

Campbell,  R.  B.  Crowder, 

John  Jervis,  j.  Willes, 

Fred.  Pollock,  ^  jj  alderson, 
C.  Cresswell, 

W.  Erlb,  Samuel  Martin, 

Charles  Crompton,     6.  Bramwell. 


*  a  detoKlmt  it  entitled  to  appear  and  defend,  vithoot  any  affldaTit  of 
gmuid  of  defSniee,  apoa  bringing  into  court  the  amount  indorMd  on  ttie 
writ.    See  p.  S99,  miu4, 

t  But  ice  R.  O.,  H.  T.  1W8  (p.  419),  jwf/. 

T  5 
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REGUL^  GENERALES. 


Easter  Term,  1857. 

It  is  ordered,  that  plaintiff  saing  in  contract  for 
£20  or  less,  may,  if  they  claim  costs,  indorse  on  the 
writ  of  summons  the  following  notice  :^- 

*'  Take  notice,  that  if  judgment  be  signed  for 
default  of  appearance,  the  plaintiff  will  withoat 
summons  apply  to  a  judge  for  his  costs  of  suit, 
unless  before  such  judgment  you  shall  give  notice 
to  him,  or  his  attorney,  that  you  intend  to  oppose 
such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give 
such  notice,  the  plaintiff  shall  proceed  by  summons 
and  order. 

But  if  the  defendant  give  no  such  notice,  the  plain- 
tiff may  produce  such  indorsement  to  a  judge  at  cham- 
bers for  an  order  for  costs,  ex  parte,  and  if  the  judge 
shall  sign  his  name  to  the  indorsement,  such  signature 
shall  be  an  order  for  costs,  and  the  master  may  tax 
them  thereon  accordingly.  In  case  of  any  appli- 
cation for  costs  without  such  indorsement,  the  plain- 
tiff shall  not  be  entitled  to  more  costs  than  if  he  had 
made  such  indorsement,  unless  a  judge  shall  otherwise 
order. 

This  notice  must  be  in  writing  under  R.  O.,  H.  T.  1853,  r.  161, 
ante,  p.  S49 ;   Woodward  v.  North  (L.  J.  29,  Ex.  470). 

Entry  op  Satisfaction  on  Judgments. 

Upon  a  satisfaction  piece  duly  signed  and  attested 
in  accordance  with  the  80th  Rule  of  Hilary  Term, 
1853,  being  presented  to  the  clerk  of  the  judgments 
of  the  Masters  in  the  Court  in  which  the  judgment  has 
been  signed,  he  shall  file  the  same  and  enter  satis- 
faction in  the  judgment  book  against  the  entry  of  the 
said  judgment,  and  no  roll  shall  be  required  to  be 
carried  in  for  the  purpose  of  entering  satisfaction  on 
a  judgment. 

Campbell,  E.  V.  Williams, 

a.  e.  cockburn,  j.  willes, 

Fred.  Pollock,  Samuel  Martin, 

W.  Erle,  G.  Bramwell, 

Charles  Cromptok,  W.  F.  Channell. 

April  23, 1867. 


(    419    ) 


EEGULA  GENERALIS. 
As  to  Claims  on  Bills  of  Exchange^  ^c. 


Hilary  Term,  1858. 

WherbAs  by  the  Rule  of  Michaelmas  Term,  1855, 
with  respect  to  indorsements  on  writs  issued  under 
the  Bills  of  Exchange  Act,  1855,  it  was,  amongst 
other  things,  ordered  *'  that  no  other  claim  than  a 
claim  jou  a  bill  of  exchange  or  promissory  note  should 
be  included  in  writs  under  the  Summary  Procedure 
on  BQls  of  Exchange  Act,  1855:" 

And  whereas  it  is  expedient  that  the  said  rule 
should  be  explained  and  amended :  It  is  hereby 
ordered,  that  where  a  defendant  obtains  leave  to  ap- 
pear according  to  the  said  act,  and  enters  appearance 
to  any  such  writ  according  to  die  said  Rule  of  Michael- 
mas Tenn,  1855,  the  plaintiff  may  include  in  his 
declaration,  together  wiUi  a  count  on  the  bill  of  ex- 
change or  promissory  note  (as  the  case  may  be),  a 
count  upon  the  consideration,  if  any,  between  the 
plalntiJBr  and  defendant  for  the  bill  of  exchange  or 
promissory  note,  and  deliver  a  particular  of  demand 
accordingly. 

(Signed)        Campbell, 

a.  e.  cockburn, 
Fred.  Pollock, 
J.  T.  Coleridge, 
Wm.  Wightman, 
W.  Erle, 
E.  V.  Williams, 
Samuel  Martin, 
R.  B.  Crowder, 

J.  WiLLES, 

G.  Bramwell, 
W.  H.  Watson, 
W.  F.  Channell, 
J.  Barnard  Btles. 

Read  in  Court,  January  30,  1858. 

This  rule  still  leaves  the  addition,  in  the  declaration,  of  counts 
upon  causes  of  action  other  than  the  consideration,  between  the 
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parties,  for  the  bill  or  note,  an  irregularity,  in  the  nature  of  a 
variance  after  a  special  indorsement  upon  an  ordinary  writ  of 
summons ;  and  this  it  only  profits  a  defendant  to  complain  of  in 
cases,  where  he  has  a  good  defence  to  the  count  on  the  bill,  aod 
is  therefore  entitled,  in  the  erent  of  his  succeeding  thereon,  to 
ask  (Imt  the  general  costs  up  to  declaration,  whatever  may  be  the 
event  of  the  issues  upon  the  other  counts. 

See  as  to  amendments,  Knigki  ?.  Pocoek  (17  C  B.  177);  Ltigk 
T.  Baker  (2  C.  B.,  N.  S.  867> 


REGULA  GENERALIS. 

A$  to  (Uvuion  into  Paragraphs  of  Special 

Cases,  i'c. 


HiLABT  Term,  25th  Victoria. 

It  is  ordered,  that,  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  every  Special  Case,  Spe- 
cial Verdict,  and  Bill  of  Exceptions,  set  down  in  any 
of  the  Superior  Courts  of  Common  Law,  shall  be 
divided  into  paragraphs,  which,  as  nearly  as  may  be, 
shall  be  confiined  to  a  distinct  portion  of  the  subject, 
and  every  paragraph  shall  be  numbered  consecu- 
tively. 

And  that  the  Masters  on  taxation  do  not  allow  the 
costs  of  drawing  and  copying  any  Special  Case,  Spe- 
cial Verdict,  or  Bill  of  Exceptions,  not  in  substance  ia 
compliance  with  this  Rule,  without  the  special  order 
of  the  Court. 

A.  E.  COCKBURN, 

W.  Erle, 
Fred.  Pollock. 

January  21,  1862. 
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APPENDIX. 


[5h6  Vict.  c.  97.»] 

An  Act  to  amend  the  Law  relating  to  Double  Costs, 
Notices  of  Action^  Limitations  of  Actions^  and 
Pleas  of  the  General  Issue,  under  certain  Acts 
of  Parliament.  [10th  August,  1842.] 

Wrxbras   divers  acts  of  parliament,  public,  local,  and 
personal,  contain  enactments  or  provisions  relating  to  the 
recovery  of  double,  treble,  or  otner  costs  in  certain  cases, 
tod  to  the  pleading  of  the  general  issue  and  the  giving  any 
special  matter  in  evidence  at  any  trial  to  be  he^  for  any 
matter  done  in  pursuance  of  or  under  the  authority  of  the 
laid  acts,  and  to  the  giving  of  notice  of  action  before  any 
iction  shall  be  commencea:   And  whereas  it  is  expedient 
that  the  law  should  be  altered  in  such  respects :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tern* 
poral,  and  commons,  in  this  present  parliament  assembled, 
tnd  by  the  authority  of  the  same,  that  so  much  of  any  Repeal  of 
clause,  enactment,  or  provision  in  any  act  or  acts  commonly  P!2!**®5*" 
^ed  public  local  and  personal,  or  local  and  personal,  or  in  penooSi 
Any  act  or  acts  of  a  local  or  personal  nature,  whereby  it  is  acts  Kiving 
enacted  or  provided  that  either  double  or  treble  costs,  or  any  SSbiecSi 
other  than  the  usual  costs  between  party  and  party,  shall  or 

She  recovered,  shall  be  and  the  same  are  hereby  re- 
^ :  Provided  always,  that  in  lieu  thereof  the  usual  costs 
^een  party  and  party  shall  and  may  be  recovered^  and  no 
more, 

^  And  be  it  enacted,  that  so  much  of  any  clause,  enact*  Repeaiini; 
''^ent,  or  provision  in  any  public  act  or  acts,  not  local  or  provuion  in 
poj^wnal,  whereby  it  is  enacted  or  provided  that  either  gWingSSubie 
<>0Qble  or  treble  costs,  or  any  other  than  the  usual  costs  be-  and  treble 
^een  party  and  party,  shall  or  may  be  recovered,  shall  be  ^^^* 
tod  the  same  are  hereby  repealed :  Provided  always,  that 
instead  of  such  costs  the  party  or  parties  heretofore  entitled 
nnder  such  last-mentioned  acts  to  such  double,  treble,  or 
<^^ner  costs  shall  receive  such  full  and  reasonable  indemnity 

*  ^  QMfbl  Act  is  eontnonly  known  as  "Sir  Frederick  Polloek's  Act." 
**  *iMxn,  botii  in  tbe  House  of  Commons,  and  upon  the  bencb  whicb  be  has 
^V^fadorned,  the  public  is  indebted  for  great  improrements  in  the 
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APPKKDIX. 


Uniformity 
of  notice  of 
action. 


as  to  all  costs,  charges,  and  expcDses  incarred  in  and  about 
any  action,  suit,  or  other  leffal  proceeding,  as  shall  be  taxed 
by  the  proper  officer  in  that  l)ehalf,  subject  to  be  reviewed  in 
like  manner  and  by  the  same  authority  as  any  other  taxation 
of  costs  by  such  officer. 

Repeal  of  8.  And  be  it  enacted,  that  so  much  of  any  clause  or  pro- 

focai^*^d  ^°  ^i^on  in  any  act  or  acts  commonly  called  public  local  and 
penoMi  acta  Personal,  or  local  and  personal,  or  in  any  act  or  acts  of  a 
allowing  local  and  personal  nature,  whereby  any  party  or  parties  are 
general  iMue.  entitled  q^  permitted  to  plead  the  general  issue  only  and  to 
^ye  any  special  matter  in  evidence  without  specially  plead- 
ing the  same,  shall  be  and  the  same  is  hereby  repealed. 

The  11  Geo.  1,  c.  301,8. 43,  authorizing  the  Royal  Exchange 
and  London  Assurance  Corporations  to  pleadi  in  answer 
to  actions  of  covenant.  "  that  they  have  not  broken  the 
covenants  in  such  policy  contained,  or  any  of  them,"  is 
not  an  act  of  a  local  and  personal  nature  within  the  mean* 
ing  of  this  act,  and  the  authority  ^ven  to  those  corpora- 
tions to  plead  the  plea  in  question  is  therefore  unrepealed 
(Carr  v.  The  Royal  Exchange  Auurance  CarporaHtm,  10  W. 
R.  352,  Q.  B.) 

4.  And  whereas  it  is  expedient  that  the  law  should  be 
uniform  with  respect  to  notice  of  action  in  all  cases  where 
such  notice  of  action  is  re<^uired  :  Be  it  therefore  enacted, 
that  from  and  after  the  passing  of  this  act,  in  all  cases  where 
nodce  of  action  is  required,  such  notice  shall  be  given  one 
calendar  month  at  least  before  any  action  shall  be  com- 
menced ;  and  such  notice  of  action  shall  be  sufficient,  any 
act  or  acts  to  the  contrary  thereof  notvnthstanding. 

5.  And  whei'eas  divers  acts  commonly  called  public  local 
and  personal,  or  local  and  personal  acts,  and  divers  other 
acts  of  a  local  and  personal  nature,  contain  clauses  limiting 
the  time  within  which  actions  may  be  brought  for  anything 
done  in  pursuance  of  the  said  acts  respectively :  And 
whereas  the  periods  of  such  limitations  vary  very  much,  and 
it  is  expedient  that  there  should  be  one  period  of  limitation 
only  :  Be  it  therefore  enacted,  that  mm  and  after  the 
passing  of  this  act  the  period  within  which  any  action  may 
be  brought  for  anything  done  under  the  authority  or  in 
pursuance  of  any  such  act  or  acts  shall  be  two  years,  or  ia 
case  of  continuing  damage  then  within  one  year  after  such 
daraa^  shall  have  ceased  ;  and  that  so  much  of  any  clause, 
provision,  or  enactment  by  which  any  other  time  or  period 
of  limitation  is  appointed  or  enacted  shall  be  and  the  same  ia 
hereby  repealed. 

6.  Provided  always,  and  be  it  enacted,  that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  to 
any  action,  bill,  plaint,  or  information,  or  any  legal  proceed- 
ing of  any  kind  whatsoever,  commenced  before  the  paseins^ 
of  this  act,  but  such  proceedings  may  be  thereupon  had  and 
taken  in  all  respects  as  if  this  act  had  not  passeo. 


General  li- 
mitation of 
actions  under 
?aland 
lalactf. 


local  ai 
pmoni 


Act  not  to 
extend  to 
actions,  &c. 
brought 
before  pass- 
ing of  this 
act. 
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[5  &  6  Vict.  c.  82.] 

An  Act  for  extending  to  Scotland  and  Ireland  the 
Power  of  the  Lord  High  Chancellor  to  grant 
Commissions  to  enable  Persons  to  tahe  and  re^ 
ceive  Affidavits ;  and  for  amending  the  Law 
relating  to  Commissions  for  the  Examination  of 
Witnesses.  [22nd  August,  1843.] 

Whereas  it  would  be  conyenient  to  extend  to  Scotland  itnd 
Ireland  the  power  of  the  Lord  High  Chancellor  of  Great 
Britain  to  grant  commissions  in  order  to  enable  persons  to 
take  affidavits,  affirmations,  and  declarations :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  majesty,  by  and 
with  the  adyice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  the  Lord  Chancellor,  Lord  Chan- 
Lord  Keeper  or  Lords  Commissioners  of  the  Great  Seal,  for  ^"<""  ^  *»*▼« 
the  time  being,  shall  have  such  and  the  same  powers  for  powmfor 
granting  commissions  for  the  purpose  of  enabling  fit  and  grantiogeom. 
proper  persons  to  take  and  receive  affidavits,  affirmations,  and  Sktat ^'- ' 
deciarations  in  Scotland  and  Ireland,  and  to  perform  the  other  (UtUs,  fto?in 
duties  of  masters  extraordinanr  of  the   High  Court   of  f*^®^^"^*'  *^** 
Chancery  in  England,  as  he  and  they  now  have  in  any  part  nw  \wttsk  * 
of  the  kingdom  of  England.  England. 


2.  And  be  it  enacted,  that  aU  and  every  persons  and  Penomwii. 
person  wilfully  swearing  or  affirming  or  declaring  falsely  in  {Jl^^iJ^/j 
any  affidavit  or  affirmation  or  declaration  to  be  made  in  that  any  affidivir, 
part  of  the  United  Kingdom  called  Scotland,  before  any  «c.  in  Scot- ' 
person  or  persons  who  shall  be  empowered  to  take  affidavits  gSuy tf°*** 
or  affirmations  or  declarations  in  Scotland  under  the  au-  neijury,  and 
thority  aforesaid,  shall  be  deemed  guilty  of  perjury,  and  nJ5Jj|*nf"J 
shall  be  liable  to  prosecution  and  punishment  for  perjury  in  tame  manner 
the  same  manner  and  to  the  same  effect  as  if  such  persons  or  »  penons 
person  had  wilfully  sworn  falsely  as  a  witness  or  witnesses  Sj^y^n 

in  open  court  in  any  judicial  proceeding  in  Scotland,  or  in  open  court, 
any  court  of  competent  jurisdiction  m   that  part  of  the 
United  Kingdom  in  which  such  person  shall  be  apprehended 
on  such  a  charge ;   and  it  shall  be  competent  to  bring  such 

Jrosecution,  if  Drought  in  Scotland,  either  in  the  Court  of 
usticiary  or  in  the  Sheriff  Court  of  the  county  within  which 
the  offence  shall  have  been  committed. 

3.  And  be  it  enacted,  that  all  and  e^erj  persons  and  Pertomwii- 
person  wilfully  swearing  or  affirming  falsely  m  any  affidavit  {^l^/aiJ^^Vn 
or  affirmation  to  be  made  before  any  person  or  persons  who  any  affidavit 
shall  be  empowered  to  take  affidavits  or  affirmations  in  Ire-  ®'j^[™* 
land  under  the  authority  aforesaid  shall  be  deemed  guilty  of  ^d^dMmed 
perjury,  and  shall  incur  and  be  liable  to  the  same  pains  and  guutr  of 
penalties  as  if  soch  person  or  persons  had  wilfiilly  sworn  or  ^^^^*  ^^ 
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liable  to  lune 
painfeand 
penalties  as 
for  iwearing 
felMljin 
open  court. 

False  decla- 
ration, a  mil- 
demeanor. 


What  fleet 

maybe 

taken. 


For  com' 
pellins  the 


affirmed  falsely  in  the  open  court  in  which  such  affidavit  or 
affirmation  shall  be  intituled,  or  in  the  court  in  which  such 
person  or  persons  shall  be  tried,  and  be  liable  to  be  prose- 
cuted for  such  penury  in  any  court  of  competent  jurisaiction 
in  Ireland,  or  in  that  part  of  Uie  United  Kingdom  in  which 
such  person  shall  be  apprehended  on  such  a  charge ;  and  if 
any  declaration  which  shall  be  made  before  any  person  who 
shall  be  empowered  to  take  declarations  in  IrJand  under 
the  authority  aforesaid  shall  be  false  or  untrue  in  any  ma- 
terial particular,  the  person  wilfully  making  such  false  de- 
olaratiou  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punishable  accordingly. 

4.  And  be  it  enacted,  that  every  such  person  authorized 
to  act  under  any  such  commission  as  aforesaid  shall  be 
entitled  to  receive  and  take  such  and  the  same  fees,  and  none 
other,  as  masters  extraordinary  of  the  High  Court  of 
Chancery  in  England  are  now  entitled  to  by  virtue  of  the 
orders  of  that  court,  or  of  any  act  or  acts  of  Parliament  now 
in  force. 

5.  And  whereas  there  are  at  present  no  means  of  com- 
.  „  pellin^  the  attendance  of  persons  to  be  examined  under  any 
wituMMT^'  comoussion  for  the  examination  of  witnesses  issued  by  the 

courts  of  law  or  equity  in  England  or  Ireland,  or  by  the 
courts  of  law  in  Scotland,  to  be  executed  in  a  part  of  the 
realm  subject  to  difierent  laws  from  that  in  which  such  com- 
missions are  issued,  and  great  inconvenience  may  arise  by 
reason  thereof;  Be  it  therefore  enacted,  that  if  any  person, 
aflter  being  served  with  a  written  notice  to  attend  any  com- 
missioner or  commissioners  appointed  to  execute  any  such 
commission  for  the  examination  of  witnesses  as  aforesaid 
(^such  notice  being  signed  by  the  commissioner  or  com- 
roidsioners,  and  specifying  the  time  and  place  of  attendance), 
shall  refuse  or  fail  to  appear  and  be  examined  under  such 
commission,  such  refusal  or  failure  to  appear  shall  be  certified 
by  such  commissioner  or  commissioners,  and  it  shall  there- 
upon be  competent,  to  or  on  behalf  of  any  party  suing  out 
such  commission,  to  apply  to  any  of  the  superior  courts  of 
law  in  that  part  of  toe  Kingdom  within  which  such  com- 
mission is  to  be  executed,  or  any  one  of  the  judges  of  such 
courts,  for  a  rule  or  order  to  compel  the  person  or  persons  so 
refusing  or  failing  as  aforesaid  to  appear  before  such  com- 
missioner or  commissioners  and  to  be  examined  under  such 
commission ;  and  it  shall  be  lawful  for  the  court  or  judge  to 
whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to 
be  named,  or  the  production  of  any  writings  or  documents  to 
be  mentioned  in  such  rule  or  order. 

Puniahment  6.  And  be  it  enacted,  that  upon  the  service  of  such  rule 

of  persona  or  order  upon  the  person  named  therein,  if  be  or  she  shall  not 

diioi^ring  appear  before  sucn  commissioner  or  commissioners  as  afore- 

order  to  said  for  examination,  or  to  produce  the  writings  or  docu* 
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ments  mentioned  in  such  role  or  order,  the  disobedience  to  JJ^^**^ 
such  rale  or  order  shaU^  if  the  same  shall  happen  in  England  wriungs  or 
or  in  Ireland,  render  the  person  disobeying  subject  and  documents 
liable  to  such  pains  and  penalties  as  he  or  she  would  be  sub-  "^4^^^. 
ject  and  liable  to  by  reason  of  disobedience  to  a  writ  of 
subpoena  in  England  or  in  Ireland,  and  if  such  disobedience 
shall  happen  in  Scotland  it  shall  be  competent  to  the  Lord 
Ordinary  on  the  bills,  upon  an  application  made  to  him  by 
or  on  behalf  of  any  party  suing  out  such  commission,  and 
upon  proof  of  such  disobedience  made  before  him,  to  direct 
the  issue  of  letters  of  second  diligence,  according  to  the 
forms  of  the  law  of  Scodand,  to  be  used  against  the  person 
disobeying  such  rule  or  order. 

7.  Provided  always,  and  be  it  enacted,  that  every  person  For  paj- 
whose  attendance  shall  be  so  required  shall  be  entitled  to  the  "»«nt  o^^*'- 
like  conduct  money  and  payment  pf  expenses  and  for  loss  of  ^^**^*     * 
time  as  for  and  upon  attendance  at  any  trial  in  a  court  of 
law;   and  that  no  person  shall  be  compelled  to  produce 
under  such  role  or  oraer  any  writing  or  other  document  that 
he  or  she  would  not  be  compellable  to  produce  at  a  trial,  nor 
to  attend  on  more  than  two  consecutive  days,  to  be  named  in 
such  rale  or  order. 
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NISI  PEIUS  OFJICEES  ACT. 
[15  &  16  Vict,  a  73.] 

An  Act  to  make  Provision  for  a  permanent  Esta- 
blishment  of  Officers  to  perform  the  Duties  at 
Alsi  Prius,  in  the  Superior  Courts  of  Common 
LaWy  and  for  the  Payment  of  such  Officers,  and 
of  the  Judges'  Clerks^  by  Salaries,  and  to 
abolish  certain  Offices  in  those  Courts. 

[30th  June,  1852.] 

Aftkb  recitinsT  that  the  «officerB  in  the  sapenor  courts  of 

common  law  who  perform  the  daties  at  Nisi  jPrius  bold  tbdr 

offices  and  appointments  daring  pleasure,  and  (hat  such 

officers  and  tbe  clerks  at  the  jud^'  chambers  are  remu- 

nmted  by  /bes  received  by  them  from  the  suitors,  and  that 

it  is  expedient  to  provide  a  permanoit  establishment  of  sadtL 

officers,  and  that  they  and  the  said  clerks  should  be  paid  by 

nlaries,  and  that  the  fees  now  payable  by  the  suitors  should 

be  diminished :  it  is  enacted  as  follows : 


after 
at  Nisi 


"By  section  1,  From  and  after  the  24th  day  of  October 
^  the  passing  of  this  act,  the  offices  of  marshal  and  cleric 
^.  Nisi  Prios  in  the  Court  of  Queen's  Bench,  and  manhal 
in  the  Courts  of  Common  Pleas  and  Exchequer,  are 
abolished;  and  all  acts,  duties,  and  services  heretofore 
JT"?^  bv  such  marshals  and  clerk  at  Nisi  Prius  req)ec- 
ttj^ely  shall  be  done,  performed,  and  rendered  by  the  as- 
»c>ciate8  in  the  Conrta  of  Queen's  Bench,  Common  Pleas  and 
•cocchequer.  ' 


Records,  ftc. 
tobetran*. 
furred  toa». 
•ocUtw. 


of  J..T^^^  ^  A^  the  records,  books,  papers,  and  documents 

offi^  o?'."i!^'7."*^  ^«  ^"^^  ^^  biSneK  of  the  several 

andEx^hi?^   Courts  of  Queen's   Bench,  Common  Pleas, 

•e5^ffiS«^oV*1?    ^^2^^.   sbaU  be  deHvered  by  the 

cnstodr  (%r^  ®^^  courts  respectively  nowhavinethc 

Associates  fn  ^if  ^^^  *"***  *^«  custody  and  possession  of  the 

WHi  £xSi^,I^^  Courts  of  Queen's  6ench,^mmon  Pleas. 

•^•^^  ;  ^nd  ^^^^^^^^^  to  be  by  them  kept  and  pre- 

^f  and  from  ^T^l^  ™*y  **«  made,  and  copies  or  extracts 

•ImJI  and  mav  ^  K^^  records,  books,  papers,  and  doeuiaente 

«"»nner  as  hiuh  K^    S^^  taken,  at  such  times  and  in  wch 

offices  hereby  abo^ed      •^"^^^^^  practice  m  the  sefcral 

^  section  3.  ^fT, 
•■*<*  offices  ^f  airnin,  g??  ^^T  vacancy  shall  occur  in  any  of  the 

the  Chief'^  Justice,  or  Chict  Baroa 
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shall  nominate  and  appoint  some  fit  penon  to  fill  such  vacant 
office. 

By  section  4,  The  assoeiates  may,  for  the  dlscbaree  of  the 
duties  of  their  respective  offices,  have  not  ezceemnff  two 
derka,  ajid  soch  clerks  shall  hold  thdr  offices  doriDg 
pleaanre. 

By  section  5,  Convenient  offices  shall  be  provided  for  the 
transaction  of  die  baslDcss  of  the  office  of  associate. 

By  section  6,  If  the  said  associates,  or  any  of  them,  shall 
have  occasion  to  be  absent  from  the  business  of  their  or  his 
office  for  a  longer  period  than  two  months  at  any  one  time, 
the  Chief  Justice,  or  Chief  Baron,  may  give  leave  of  absence 
to  such  ofBcer,  and,  if  nece8sar3r,  to  appoint  a  deputy  in  his 
place.  Every  deputy  so  Appointed  slmll  be  paid  by  the 
principal  for  whom  he  shall  act 

By  section  7,  A  fixed  sum,  to  be  settled  by  the  said  Com- 
missioners of  Her  Majesty's  Treasury,  shall  oe  paid  by  way 
of  salary  to  each  of  the  judges'  marsnals  on  eacn  spring  and 
summer  circuit,  and  to  the  marshal  of  the  senior  judge  on 
the  winter  circuit,  and,  on  a  special  commission,  for  his 
MTviees  thereon. 

By  section  8,  The  Chief  Justices  and  Chief  Baron  may 
etch  appoint  three  clerks,  one  of  whom  is  to  act  as  crier  on 
the  circuit  and  in  London  and  Middlesex,  and  the  other 
jottices  and  barons  may  each  appoint  two  clerks,  one  of 
whom  is  to  act  as  crier  on  the  circuit ;  and  such  clerks  shall 
perform  all  the  duties  heretofore  performed  by  the  judges' 
derka^  and  shall  hold  their  offices  during  the  pleasure  of  the 
judges  by  whom  they  are  appointed,  or,  if  continued  by  their 
successors,  during  the  pleasure  of  such  successors. 

By  section  0,  The  present  officers  are  re-appointed  to  bold 
their  offices  during  good  behaviour. 

10.  And  whereas  it  is  expedient  that  a  new  table  or  tables  Treasurv  to 
of  fees  proper  to  be  taken  in  the  said  superior  courts,  and  cause t^ie  of 
their  several  offices,  and  at  the  judges'  chambers,  and  by  the  p^pared^and 
clerks  of  assize  acting  as  associates  on  the  circuits,  should  be  submitted  to 
prepared  with  reference  to  the  various  changes  and  alterations  {Jipf^',^^ 
which  have  been  or  may  be  made  in  the  process,  practice,  and 
proceedings  of  those  courts,  and  to  the  diminution  of  expense, 
where  practicable,  to  the  suitors :  Be  it  enacted,  that  it  shall 
sod  may  be  lawfol  for  the  Commissioners  of  Her  Majesty's 
Treasury,  and  they  are  hereby  required,  forthwith  to  prepare 
or  cause  to  be  prepared  a  table  or  tables  of  fees,  speoifyine 
what  fees  areproper  to  be  demanded  and  taken  in  the  said 
courts  and  offices,  at  the  judges*  chambers,  and  on  the  cir- 
cuits, and  what  fees  should  be  abolished ;  and  such  table  or 
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tables  shall  be  laid  for  approval  before  the  judges  of  the  said 
courts ;  and  the  said  judges,  or  any  six  or  more  of  them,  of 
whom  the  Lord  Chief  Justices  and  Lord  Chief  Baron  shall 
be  three,  are  hereby  empowered  and  reauired,  as  soon  as  con- 
veniently may  be,  to  revise  and  settle  tne  said  table  or  tables 
of  fees  so  prepared  as  aforesaid,  and  from  time  to  time  to  add 
to,  or  reduce,  alter  or  amend  the  same,  as  thev  may  deem 
necessary  and  proper ;  and  the  said  table  or  tables  of  fees  so 
revised  abd  corrected  as  aforesaid  from  time  to  time  to  allow 
and  sanction,  by  affixing  their  signatures  respectively  thereto 
and  to  establish  the  same  in  and  for  the  said  courts ;  and  the 
said  Commissioners  of  Her  Majesty's  Treasury  are  required, 
so  soon  and  as  often  as  each  table  or  tables  of  fees  have  been 
sanctioned  and  allowed  hy  the  judges,  to  cause  the  same  to 
be  inserted  and  published  m  the  Ltrndan  Gazette  ;  and  from 
and  after  such  publication  no  other  fees  than  those  sanctioned 
and  allowed  as  aforesaid  shall  on  any  pretence  whatever  be 
demanded  or  taken  by  any  officer  or  clerk  of  the  said  courts 
in  respect  of  any  duty  or  service  to  which  such  table  or  tables 
of  fees  may  relate :  provided  that  until  tiie  publication  of 
such  table  or  tables  of  fees  under  the  authority  aforesaid,  the 
fees  now  lawfully  taken  by  the  said  officers  and  clerks  shall 
and  may  continue  to  be  taken. 

For  the  Table  of  Fees  made  in  pursuance  of  this  section, 
see  pp.  483 — 438,  pott. 

By  section  II,  no  person  holding  the  office  of  associate  or 
the  appointment  of  judge's  clerk,  or  of  clerk  in  any  of  the 
offices  of  the  Superior  CDurls,  shall,  either  direcdy  or  indi- 
rectly, act  as  a  biarrister,  attorney  or  solicitor,  or  as  agent  of 
any  attorney  or  solicitor,  in  any  court  of  law  or  equity  in  the 
United  Kingdom,  either  separately  or  in  partnership  with 
any  other,  during  such  time  as  he  shall  hold  such  office  of 
associate,  or  act  as  such  clerk. 

B^  section  12,  the  Commissioners  of  the  Treasunr  are  au- 
thonzed  to  fix  the  salaries  of  the  officers  and  clerks,  which 
salaries  they  shall  be  entitled  to  receive  in  Uen  of  all  fees 
and  emoluments  now  received  by  such  officers  and  clerks 
respectively. 

By  section  18,  the  salaries  and  compensation  allowances 
by  way  of  salary  granted  to  the  several  officers  and  clerks  of 
the  said  courts  respectivebr,  shall  be  chargeable  upon  the 
fees  received  by  the  said  officers  and  clerks  in  die  said  courts 
respectively ;  and  the  surplus  of  such  fees  arising  in  each  of 
the  said  courts,  after  the  pavment  of  the  said  salaries  and 
expenses,  shall  be  paid  into  the  exchequer  to  the  credit  of  the 
consolidated  fund.  In  the  event  of  the  fees  so  received  by 
the  said  officers  and  clerks  being  at  any  time  insufficient  to 
defray  the  salaries  and  compensations,  tiie  Commissioners  of 
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the  Treasury  may  direct  the  amount  of  such  deficiency  to  be 
charged  upon  and  paid  out  of  the  said  consolidated  fund. 

By  section  14,  the  officers  and  clerks  are  to  render  ac- 
counts of  fees  received  to  the  treasury. 

By  section  16,  allowances  may  be  granted  to  officers  on 
their  retirement  from  office. 

16.  And  whereas  the  ushers,  court-keepers,  messengers,  Uthen  and 
assistants,  and  other  subordinate  officers  of  the  said  Superior  '^J^^ilJ^ 
Courts,  and  attendants  on  the  judges  (other  than  thejudc^es'  their  depu- 
clerks  hereinbefore  mentioned)  are  entitled  to  receive  fees  ^^'^^'^^ 
from  the  suitors  in  the  said  court,  and  it  is  expedient  that  the  of  fees  to 
said  suitors  should  be  relieved  from  the  payment  of  such  fees,  Tttunrj, 
and  that  adequate  salaries  should  be  provided  for  such  officers, 
assistants  and  attendants :  Be  it  enacted,  that  all  persons  hold- 
ing any  subordinate  offices  or  appointments  in  any  of  the  said 
Superior  Courts,  as  ushers,  court- keepers,  messengers,  assist- 
ants and  the  like,  or  as  attendants  on  the  judges  pother  than 

the  judges'  clerks  hereinbefore  mentioned),  and  their  deputies^ 
shall  respectively,  on  or  before  the  twen^-fourth  day  of  Oc- 
tober one  thousand  eieht  hundred  and  fifty-two,  render  a  true 
account  in  writing  to  the  said  Commissioners  of  Her  Majesty's 
Treasury  of  all  rees  and  emoluments  received  or  claimed  to 
be  received  by  them,  or  on  their  behalf,  and  also  of  the  an- 
nual value  of  all  such  fees  and  emoluments  received  by  them, 
or  on  their  behalf,  and  also  of  the  annual  salary,  allowances, 
or  profits  aUowed  to  or  received  by  them  respectively, 
whether  as  principals  or  deputies,  and  also  of  the  nature  and 
amount  of  disbursements,  if  any,  in  respect  of  any  of  such 
offices  or  appointments,  for  the  space  of  ^ve  years  next  pre- 
ceding the  passing  of  this  act ;  and  the  accounts  so  rendered 
shall  be  in  such  form,  and  with  such  particulars  of  receiptor 
otherwise,  and  accompanied  by  such  vouchers,  as  the  said 
Lords  Commissioners  shall  from  time  to  time  think  proper  to 
require  and  direct. 

17.  It  shall  and  may  be  lawful  for  the  said  Commissioners  Fees  of  such 
of  Her  Majesty's  Treasury,  and  they  are  hereby  empowered  •^<»<Un»te 
by  and  with  the  consent  of  the  said  Lord  Chief  Justices  and  ^e  aboiuhed. 
the  Lord  Chief  Baron,  to  abolish  all  or  any  of  the  fees  set 

forth  in  such  accounts ;  and  a  list  or  lists,  specifying  the 
nature  or  description  of  the  fees  so  to  be  abolished,  shall 
thereupon  be  published  by  and  under  the  authority  of  the 
said  Commissioners  of  Her  Majesty's  Treasury  in  the  Zon- 
dan  Gazette ;  provided  that  until  such  publication  all  fees 
that  now  are  or  may  be  legally  received  in  respect  of  such 
subordinate  offices  or  appointments^  shall  and  may  continue 
to  be  received  as  heretofore. 

18.  It  shall  and  may  be  lawful  for  the  said  Commissioners  The  number 
of  Her  Majesty's  Treasury,  and  they  are  hereby  empowered  o^'^^^^'***- 
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aad  required,  by  and  with  the  sanetiOB  6f  the  said  Lord 
Chief  Jostioes  aod  the  Lord  Chief  Baron,  as  50on  as  eonve* 
niently  may  be,  to  ascertain  and  fix  the  number  of  nsherei 
eoart-keepenL  messengers,  and  other  subordinate  officers,  and 
assistants  in  the  said  Superior  Coorts,  and  of  attendants  on 
the  judges  (other  than  the  judges'  clerks  hereinbefore  men- 
tioned), which  shall  be  sufficient  for  the  due  performance  of 
the  duties  required  to  be  rendered  in  reroect  of  sach  sob^ 
ordinate  offices  and  appointments,  and  lor  the  necessary 
attendance  on  the  judges ;  and  a  list  or  lists  of  the  offices 
and  appointments,  when  so  fixed  and  ascertained,  shall  there- 
upon be  published  by  and  under  the  aathority  of  the  said 
Commissioners  of  Ber  Majesty's  Treasury  in  the  London 
Gazette ;  and  from  and  after  such  publication  all  such  of  the 
said  offices  and  appointments  as  are  not  contained  in  each 
list  or  lists  shall  be  and  the  same  are  hereby  declared  to  be 
abolished. 

By  section  19,  the  Chief  Justices  aid  Chief  Baron  are 
respeetifely  authoriEed  to  appoint  fit  and  proper  peraons  to 
perform  the  duties  of  the  said  several  subordinate  offices  and 
appointments,  when  such  offices  and  appoiotments  shall  have 
been  fixed  and  asoertained  in  the  awnner  hereinbefore  pro- 
vided. 

By  section  5M),  power  is  given  to  increase  or  reduce  the 
nnmoer  of  such  subordinate  officers. 
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By  section  21,  the  salaries  of  the  subordinate  officers  are  to 
be  fixed  by  the  Treasury,  with  the  sanction  of  the  Chief 
Justices  and  Chief  Baron,  and  to  be  paid  ont  of  the  Conso- 
lidated Fund. 

Section  82,  provides  for  compensation  to  the  Hereditary 
Chief  I^xKJlamator  and  Hereditary  Chief  Usher. 

Section  23,  provides  for  compensation  to  the  officers  ap- 
pointed by  the  Hereditary  Chief  Proclamator  and  Hereditary 
Chief  Usher,  and  to  subordinate  officers. 

By  section  24,  nothing  herein  contained  is  to  affect  the 
right  of  the  existing  four  patent  messengers  of  the  Court  of 
Exchequer. 

25.  All  appointments  of  officers  and  clerks  to  be  made  by 
virtue  of  this  act  shall  be  so  made  without  any  pecuniary  or 
other  consideration  whatsoever,  directly  or  indirectly,  to  be 
paid  or  received  for  the  same ;  and  all  such  officers  and 
clerks  shall  execute  their  duties  in  person,  and  shall  give 
their  attendance  in  court  or  elsewhere,  and  shall  conduct  the 
business  of  their  several  departments  or  offices  at  such 
places  and  hours,  whether  in  term  time  or  vacation,  and  in 
every  respect  in  such  manner  as  the  Lord  Chief  Justices  or 
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th«  Lofd  Cbief  Baron,  and  the  other  jafttices  and  barons  of 
the  said  courts  respectively^  shall  from  time  to  time  order  and 
direct 

26.  If  any  officer  of  the  said  courts,  or  any  clerk  ap-  officers  and 
pointed  or  to  be  appointed  under  or  by  virtue  or  this  act,  or  ^^^^^^^^ 
any  person  whatever  employed  in  the  offices  of  the  said  tufUMon 
courts,  shall^  for  anythioe  done  or  pretended  to  be  done  painofdi*- 
relating  to  his  office  or  empTovment,  or  under  colour  of  doing  ^ 
anything  relating  to  his  office  or  employment,  or  for  for- 
bearing to  do  any  act  properly  appertaining  to  his  said  office, 
demand,  take,  receive,  or  accept,  or  allow  any  person  what- 
soever to  take  for  him,  or  on  his  account,  or  for  or  on  account 
of  or  in  trust  for  him  or  any  other  person  named  by  him,  any 
gratuity,  perquisite,  or  reward,  or  anything  of  value,  other 
than  the  salary  or  remuneration  allowed  or  to  be  allowed  to 
every  such  officer,  clerk,  or  person  aforesaid,  he  shall  forfeit 
a  sum  of  fifty  pounds,  to  be  recovered  by  action  of  debt  at 
the  suit  of  Her  Majesty's   Attorney-General,  and  upon 
judgment  being  recovered  therein  he  shall  be  incapable  of 
any  longer  holding  his  office  or  employment. 

By  section  27,  no  compensation  is  to  be  allowed  for  the 
loss  of  any  right  of  appointment. 

28.  And  whereas  upon  the  circuits  of  the  judges  of  assize  Certain  fees 
and  gaol  delivery,  a  fee  of  six  shillings  and  eightpence  is  ^H  w"^u"!.^ 
now  paid  on  every  cause  to  the  marshals  of  toe  judges  of 
assize  for  the  use  of  the  judge :  be  it  enacted,  that  the  said 
fee,  and  all  other  payments  upon  the  circuits  to  or  to  the  use 
of  the  said  judges,  snail  be  and  they  are  hereby  abolished. 

Section  29,  provides  that  accounts  shall  be  laid  before 
Parliament. 

80.  Where  it  shall  be  made  to  appear  to  the  said  commis-  Duties  to  be 
sioners,  that  an  v  of  the  hereinbefore  mentioned  officers  omits  p«rfonned 
to  perform  the  dudes  of  his  office  in  person,  the  said  commis-  "  p«''®°' 
sioners,  unless  it  shall  be  shown  to  their  satisfaction  that  such 
omission  arises  from  temporary  and  unavoidable  causes,  and 
they  shall  in  writing  approve  of  such  omission  for  a  period 
not  exceeding  at  any  one  time  six  months,  shall,  as  the  case 
may  be,  require  the  whole  of  the  fees  due  to  or  received  by 
such  officer  for  his  own  use  during  the  time  of  such  omission 
to  be  accounted  for  and  paid  over  as  aforesaid,  or  shall  cease 
to  allow  or  pay  any  salary  otherwise  due  to  such  officer 
during  the  time  of  such  omission. 

31.  The  fees  heretofore  received  on  the  circuit  by  the  Fees  of  mar- 
marshal's  man  and  the  judge's  bailiff  respectively  shall  be  Jnd  fudire's 
and  are  hereby  abolished ;  and  no  fee,  gratuity,  or  reward  bailiff  abo- 
whatsoever  shall  be  demanded  or  accepted  by  any  one  ex-  lulled* 
ercising  or  claiming  to  exercise  either  of  the  said  offices,  or 
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by  any  servant  or  other  person  attending  the  eireoit  in  anj 
subordinate  office  or  Employment. 

82.  And  whereas,  by  reason  of  abolishing;  the  office  of 
Hereditary  Chief  Usher  of  the  Coort  of  &cheqQer,  and 
the  officers  of  the  said  coort  appointed  by  that  officer,  it 
becomes  necessary  to  make  provision  for  the  duties  hitherto 
performed  by  the  said  Hereditary  Chief  Usher  and  persons, 
stvled  "  Messengers  of  the  Court  of  Exchequer,"  holding 
oftces  or  places  in  the  patronage  of  and  appointed  by  the 
said  Hereditary  Chief  Usher :  the  duties  hitherto  performed 
by  the  said  Hereditary  Chief  Usher  and  messengers  of  the 
Coort  of  Exchequer,  so  far  as  regards  the  process  issued  and 
issuing  from  the  office  of  Her  Majesty's  remembrancer  io  the 
Court  of  Exchequer,  and  of  the  treasurer  of  the  governors  of 
the  bounty  of  Queen  Anne,  on  the  seal  day  next  after  each 
and  every  term,  shaU,  from  and  after  the  abolition  of  the 
said  offices  of  messengers  of  the  Court  of  Exchequer,  be  dis- 
charged bv  Her  said    Majesty's  remembrancer,   and  hit 
officers  under  bis  direction,  and  the  officers  of  the  said  trea- 
surer of  the  eovemors  of  the  bounty  of  Queen  Anne,  and 
shall  be  in  all  respects  as  valid  and  effectual  to  all  intenti 
and  purposes  as  if  performed  by  the  said  Hereditary  Chief 
Usher  and  messengers  of  the  Court  of  Exchequer  as  hereto- 
fore, any  law  or  usage  to  the  contrary  notwithstandio£;  aad 
that  it  shall  not  be  necessary  in  future  for  the  process,  herein- 
before referred  to,  to  be  sealed  before  or  in  the  presence  of  the 
Cursitor  Baron  of  the  said  Court  of  Exchequer  on  the  said 
seal  days  as  heretofore,  but  the  same  may  be  issued  from  the 
office  of  Her  said  Majesty's  remembrancer  and  the  office  of 
the  treasurer  of  the  governors  of  the  bounty  of  Queen  Anne, 
and  be  respectively  sealed  in  the  office  of  Her  said  Majesty's 
remembrancer,  who  has  the  custody  or  keeping  of  the  Great 
Seal  of  the  Exchequer. 
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Wednesday,  Noyember,  24,  1852. 

In  porsuance  of  an  act  passed  in  the  session  of  Parliament 
held  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  Her 
Majesty,  chapter  seventy-three,  entitled  ''  An  Act  to  make 
Provmonfor  a  permanent  Eatablishment  of  Officers  to  per' 
form  the  Duties  at  Nin  Prhis,  in  the  Superior  Courts  of 
Canwum  Law,  and  for  the  Payment  of  such  Officers  and 
of  the  Judged  Clerks  by  Saiaries,  and  to  aJboUsh  certain 
Offices  in  those  Courts  f'  We,  the  undersigned,  being  two  of 
the  Commissioners  of  Her  Majesty's  Treasury,  have  caused 
the  onder-mentioned  Tables  of  Fees  to  be  prepared,  specify- 
ing the  fees  proper  to  be  demanded  and  taken  in  the  offices 
under  mentioned,  and  at  the  Judges'  Chambers,  in  the  Su- 
perior Courts  of  Common  Law ;  and  that  all  other  fees  in 
such  offices  and  chambers  should  be  abolished,  namely : — 


Offices  of  the  Masters  qfthe  Three  Superior  Courts, 

Every  writ  (except  writ  of  trial  or  subpoena)  . . 
Every  concurrent,  alias,  pluries  or  renewed  writ 
Every  writ  of  trial  . .         . .         .  • 

Every  writ  of  subpoena  before  a  judge  or  master 
— ^-^— -^— — —  before  the  sheriff 


Every  appearance  entered        • .         . .         •  • 

■  each  defendant  after  the  first 
Filing  every  affidavit,  writ  or  other  proceeding 
Amending  every  writ  or  other  proceeding  .  • 
Every  ordinary  rule  . .  i^  . .  • . 
Every  special  rule,  not  exceeding  six  folios    •  • 

-  exceeding  six  folios,  per  folio 

Jfo<e.— Plans,  sections,  &c  accompanying  rules  to 
be  paid  for  by  the  party  taking  the  rule,  accord- 
ing to  the  actual  cost. 

Every  judgment  by  default       •  • 

Every  final  judgment,  otherwise  than  judgment  by 

default 0 

Taxing  every  bill  of  costs,  not  exceeding  three  folios       0 

exceeding  three  folios,  when 


£ 

«. 

d. 

0 

5 

0 

0 

2 

6 

0 

2 

0 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

2 

0 

0 

1 

0 

0 

4 

0 

0 

0 

6 

0    5    0 


10 
2 


taxed  as  between  party  and  party,  per  folio 

exceeding  three  folios,  when 


taxed  as  between  attomev  and  client,  or  where  the 
attorney  taxes  his  own  bill,  ^er  folio  •  • 

Every  rercrence,  inquiry,  examination,  or  other  special 
matter,  referred  to  tbe  Master,  for  every  meeting,  not 
excee^g  one  hour    • .         •  •         .  •         •  •         •  • 

■  for  every  additional  hour  or  less 

P.  U 


0 
0 


10 
10 


0 
0 


0    0    6 


0    1     0 


0 
0 


434  APPBNDIX. 

£    t,  d. 

Upon  payment  of  money  into  court,  yiz.:— 

for  eyery  sum  under  £50  . .  0  5  0 
£50  and  under  £100  ..  0  10  0 
£100  and  above  that  sum  • .     10    0 

Every  certificate  010 

Office  copies  of  praecipe  or  other  proceedings,  per  folio  0  0  6 
Every  search,  if  not  more  than  two  terms  . .  . .  0  0  6 
-^— —  exceeding  two,  and  not  more  than  four  terms     0     10 

exceeding  four  terms,  or  a  general  search  . .     0    2    6 

Every  affidavit,  affirmation,  &&,  taken  before    die 

Master 0    10 

Filing  every  recognizance  or  security  in  ejectment  or 

error 0    2    6 

Every  allowance  and  justification  of  bail        •  •         •  •     0    S    0 
For  taking  special  bail  as  a  commissioner     •  •         ••020 
Filing  affidavit,  and  enrolling  articles  previous  to  die 
admission  of  an  attorney       ••         ..         ••         ••050 

Every  re-admission  of  an  attorney 050 

All  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Masters'  offices  under  any 
pretence  whatever. 


Offices  of  the  Associates  to  the  Three  Chief  Judges. 

Every  record  of  Nisi  Prius,  delivered  to  the  Associate, 

to  be  entered  for  trial 150 

Every  trial  of  a  cause  from  plaintiff 10    0 

— ^— — — from  defendant 0  15    0 

-— —  if  the  trial  continues  more  than 

one  day,  then  for  every  other  day,  from  plaintiff  and 

defendant,  each  0  10    0 

Returning  the  poetea .•OSO 

Every  cause  made  remanet,  at  the  instance  of  the 
parties,  to  be  paid  by  plaintiff  or  defendant,  as  the 

case  may  be. ••         ••OlOO 

Every  cause  withdrawn,  to  be  paid  by  the  party  at 

whose  instance  it  is  withdrawn        . .         . .         .•050 
Re-entering  every  record  of  Nisi  Prius,  made  remanet, 

&c 0    2    0 

Every  reference,  from  plaintiff  and  defendant,  each  ..050 
Every  amendment  of  any  proceeding  whatever         ••020 

Every  order  or  certificate  0    5    0 

Every  necial  case,  or  sf>ecial  verdict,  in  addition  to 
the  cnarge  for  engrossing  and  copying,  at  the  rate 
of  4d,  per  folio,  from  plaintiff  and  defendant,  each  0  10  0 
Attending  any  court  or  otherwise,  with  any  record,  or 
other  proceeding,  under  writ  of  subpoena,  or  special 
order  of  court,  per  day  ..         ••         ••         ..100 

All  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Associates*  offices,  under  any 
pretence  whatever. 
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Chambers  of  the  CIdrfand  Pitiene  Judges. 

£    t,  d. 

Every  summoni  to  try  an  issue  before  the  sheriff     •  •     0    1     0 
Every  other  summons  whatever,  whether  in  term  or 

vacation  020 

Every  order  to  try  an  issue  before  the  sheriff. .         . .     0    10 
Ev«ry  other  order  whatever  of  an  ordinary  nature     ••     0    2    0 
Every  order  of  a  special  nature,  such  as  reference  to 
arbitration,  or  attendance  of  witnesses  at  arbitra- 
tion ;  service  of  process  on  persons  residing  abroad ; 
reference  to  the  master  to  fix  sum  for  final  judg- 
ment; revival  of  judgment,  and  the  like     ..         ••     0    5    0 
Every  fiat,  warrant,  certificate,  caveat,  special  case, 

special  verdict,  or  the  like    .  •         0    5    0 

Every  affidavit,  affirmation,  &c.,  whether  in  temr  or 

vacation,  each  deponent        010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed 
to  the  proper  office  to  be  filed  ..         ••         ..010 

Every  proceeding  filed 020 

Every  admission  of  an  attorney           . .         .  •         ..100 
Every  approbation  of  commissioners  for  taking  affi- 
davits or  special  bail •         ••         ..026 

Every  commission  for  taking  affidavits  or  special  bail, 

exclusive  of  stamp  duty,  engrossing  and  sealing   . .     10    0 
Every  other  commission  for  any  purpose  whatever, 

exclusive  of  stamp  duty,  engrossing  and  sealing    . .     0  10    0 
Every  acknowledgment  by  married  women    •  •         . .     0  10    0 
Office  copies  of  judge's  notes,  or  of  any  other  proceed- 
ing whatever,  per  folio  . .         0    0    6 

Every  recogpaizance  or  bond  of  any  description  what- 
ever      0  10    0 

Every  allowance  of  writ  of  error  0  10    0 

Bail  on  cepi  corpus,  habeas  corpus,  error  or  ejectment    0    2    0 
Delivering  bail  piece  off  the  file,  or  justification  of 

bail 0    2    0 

Every  committal  ••         ••         ••         ..         ..050 

Every  exhibit  signed  by  judge  .010 

Producing  judge's  notes  0    5    0 

Bill  of  exceptions  signed  by  judge 0    5    0 

Order  in  legacy  duty  cases 050 

Crown  revenue  cases,  firom  defendant  .  •         • .         ..050 
Attendance  in  any  court  or  otherwise,  under  subpcena 
or  special  order  of  court,  to  give  evidence,  or  pro- 
duce documents         per  day    10    0 

Attendance  as  a  commissioner  to  take  affidavit,  &c., 
or  at  a  judge's  house,  or  elsewhere,  at  request  of 

parties 0  10    0 

Appointment  of  commissioners  under  glebe  exchange     10    0 

Allowance  of  bye-laws  or  table  of  fees 10    0 

Report  on  private  bil] 500 

Attendance  by  counsel,  each  side        .050 

Note. — All  plans,  sections,  &c.,  accompanying  any  order  or 
office  copy  to  be  paid  for  by  the  party,  according  to 
the  actual  cost. 

In  cases  where  the  party  has  been  allowed  to  sue  in/ormd 

U2 
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pauperitf  the  fees  are  not  to  be  demanded  or  taken,  nor 
in  cases  where  such  fees  would  be  payable  by  any 
Revenue  or  other  Government  department. 

All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person  at  the 
judges'  chambers  under  any  pretence  whatever. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
halli  this  twentieth  day  of  November,  1852. 

Ckandos,  \  Two  of  the  Commissioners  of 

That.  Bateton,  f     Her  Migesty's  Treasury. 

We,  the  undersigned  Judges  of  the  Superior  Courts  of  Common 
Law,  do  settle,  allow,  and  sanction  the  before- mentioned  table  of 
fees  prepared.by  the  Commissioners  of  Her  Majesty's  Treasury, 
and  we  do  hereby  estattlish  the  same,  under  the  provisions  of  the 
aforesaid  act. 

Dated  the  twenty-second  day  of  November,  1852. 

^  _^,  ,,  S  I^rd  Chief  Justice  of  the  Court 

Campbell,  ^  of  Queen's  Bench. 

....  S  L^ird  Chief  Justice  of  the  Court 

John  Jervtt,         ^  ^^  Common  Pleas. 

v   J  n  It    1.       S  Lord  Chief  Baron  of  the  Court 
Fred.  Pollock,      {  ^^  Exchequer. 

^•^•,^JJ?J^\  Judges  of  the  Court  of  Common 
t'  N.  Ta^ourdJ  ^^^^ 

The  before-mentioned  tables  of  fees  having  been  sanctiooed 
and  allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron, 
and  other  Judges,  as  required  by  the  said  Act,  we  do  hereby  order 
that  the  said  tables  of  fees  be  inserted  and  published  in  the ' 
London  Qazette,. 

Treasury  Chambers,  Whitehall,  the  twenty-second  day  of 
November,  1852. 

Chandoi'  1  Two  of  the  Commissioners  of 

Thoe,  Bateeon,}      Her  Migesty's  Treasury. 


i 
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FEES  OF  CLERKS  OF  ASSIZE. 

Injpunuance  of  an  act,  passed  in  the  session  of  Parliament 
held  in  the  15th  and  16th  years  of  the  reign  of  Her  Migesty, 
entitled  "  An  Act  to  make  Provision  for  a  permanent  Establish- 
ment of  Officers  to  perform  the  Duties  at  Nisi  Prius,  in  the 
Superior  Courts  of  Common  Law,  and  for  the  Payment  of  such 
Officers  and  of  the  Judges'  Clerks  by  Salaries,  and  to  abolish 
certain  Offices  in  those  Courts,"  we,  the  undersigned,  being  two 
of  the  Commissioners  of  Her  Majesty's  Treasury,  have  caused 
the  under-mentioned  table  of  fees  to  be  prepared,  specifying  the 
fees  proper  to  be  demanded  and  taken  on  the  circuits  by  the 
officers  and  clerks  at  Nisi  Prius,  belonging  to  the  Superior  Courts 
of  Common  Law,  namely  :— 

Clerks  of  Amze^  as  Associates  on  the  Circuit. 

£  #.  d. 
Every  record  of  Nisi  Prius  delivered  to  be  entered  for 

trial 15  0 

Every  trial  of  a  cause,  from  plaintiff 10  0 

■  -                     from  defendant            ..         ..     0  15  0 

■  if  the  trial  continues  more  than 
one  day,  then  for  every  other  day,  from  plaintiff  and 
defendant,  each  0  10    0 

Returning  the  postea     ••         ..         ..         ••         ..050 
Every  cause  made  remanet,  at  the  instance  of  the  par- 
ties, to  be  paid  by  plaintiff  or  defendant,  as  the  case 

maybe  0  10    0 

Every  canse  withdrawn,  to  be  paid  by  the  party  at 

whose  instance  it  is  withdrawn  .  •  •  •  •  •  0  5  0 
Re-entering  every  record  of  Nisi  Prius,  made  remanet, 

ftc. 0    2    0 

Every  reference,  from  plaintiff  and  defendant,  each  ..050 
Every  amendment  of  any  proceeding  whatever         ..020 

Every  order  or  certificate  ..050 

Every  special  case,  or  special  verdict,  in  addition  to 

the  charge  for  engrossing  and  copying,  at  the  rate  of 

4d.  per  K>lio,  from  plaintiff  and  aefendant,  each     .  •     0  10    0 

Attending  any  court  or  otherwise  with  any  record  or 

other  proceeding,  under  writ  of  subpoena  or  order  of 

court,  per  day ••         ..100 

And  no  other  fees  than  those  before  mentioned  shall  be  de- 
manded or  taken  by  the  associates,  marshals,  clerks,  criers,  or 
other  persons,  performing  any  duties  at  Nisi  Prius  on  the  circuits, 
but  all  such  other  fees  are  hereby  abolished. 

Given  under  our  hands  at  the  Treasury  Chambers,  Whitehall, 
this  23rd  day  of  February,  1853. 

W.  E.  Gladstone  and  Alfred  Hervet, 
Two  of  the  Commissioners  of  Her  Majesty's  Treasury. 


We,  the  undersigned,  Judges  of  the  Superior  Courts  of  Com* 
mon  Law,  do  settle,  allow  and  sanction  the  before-mentioned 
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table  of  fees,  prepared  by  the  Commitsiooers  of  Her  Miyesty't 
Treasury,  and  we  do  hereby  establish  the  same,  under  the  pro- 
visions of  the  aforesaid  act  of  Parliament 

Campbell,  Lord  Chief  Justice  of  the  Court  of 

Queen's  Bench. 
John  Jbrvis,  Lord  Chief  Justice  of  ^e  Court 

of  Common  Pleas. 
Frederick  Pollock,  Lord  Chief  Baron  of 

the  Court  of  Exchequer. 
W.  H.  Maule,  T.  N.  Talfourd,  and  C. 

Cromptom,  Judges  of  the  Superior  Courts 

of  Common  Law. 

The  before-mentioned  table  of  fees  having  been  sancdooed 
and  allowed  by  the  Lord  Chief  Justices,  the  Loird  Chief  Baroo, 
and  other  judges,  as  required  by  the  before- mentioned  act  of 
Parliament,  we  do  hereby  order  that  the  said  table  of  fees  be 
inserted  and  published  in  the  London  Gatette, 

Treasury  Chambers,  Whitehall,  the  24th  day  of  February, 
1853. 

W.  E.  Gladstone  and  Alfred  Hbrvet, 
Two  of  the  Commissioners  of  Her  Migesty's  Treasury. 
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[17  &  18  Vict.  c.  34.] 

An  Act  to  enable  the  Courts  of  Law  in  England, 

Ireland  and  Scotland  to  issue  Process  to  compel 

the  Attendance  of  Witnesses  out  of  their  Juris- 

dictiony  and  to  give  effect  to  the  Service  of  such 

Process  in  any  part  of  the  United  Kingdom. 

[10th  July,  1854.] 

Wherbaa  great  ineonyenience  arises  in  the  administration 
of  justice  from  the  want  of  a  power  in  the  Superior  Courts 
of  Law  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  Kingdom  at  a  trial  in  another  part,  and 
the  examination  of  such  witnesses  by  commission  is  not  in  all 
cases  a  sufficient  remedy  for  such  inconvenience :  be  it  there- 
fore enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  If,  m  any  action  or  suit  now  or  at  any  time  hereafter 
depending  in  any  of  Her  Majesty's  Superior  Courts  of  Com- 
mon Law  at  Westminster  or  Dublin,  or  the  court  of  session 
or  exchequer  in  Scotland,  it  shall  appear  to  the  court  in 
which  such  action  is  pending,  or,  u  such  court  is  not 
sitting,  to  any  judge  of  any  of  the  said  courts  respectively, 
that  It  is  proper  to  compel  the  personal  attendance  at  any 
trial  of  any  witness  who  may  not  be  within  the  jurisdiction 
of  the  court  in  which  such  action  is  pending,  it  shall  be 
lawful  for  snch  court  or  judge,  if  in  his  or  their  discretion  it 
shall  80  seem  fit,  to  order  that  a  writ,  caUed  a  writ  of  sub- 
poena ad  testificandum,  or  of  subpoena  duces  tecum,  or 
warrant  of  citation,  shall  issue  in  special  form,  commanding 
such  witness  to  attend  such  trial  wherever  he  shall  be  within 
the  United  Kingdom,  and  the  service  of  any  such  writ  or 
process  in  any  part  of  the  United  Kingdom  shall  be  as  valid 
and  efiectual  to  all  intents  and  purposes  as  if  same  had  been 
served  within  the  jurisdiction  of  the  court  from  which  it 
issaei. 

See  Harris  v.  Barher  (L.  J.  25,  Q.  B.  98,  Bail  Court). 

See  as  to  enforcing  the  attendance  of  witnesses  before  com- 
missioners under  commissions  issued  out  of  her  majesty's 
courts  in  other  parts  of  her  dominions,  6  &  7  Vict  c.  82, 
88.  6,  6  and  7 ;  Reg,  v.  Alexander,  8  Jur.  380 ;  Reg,  v. 
Jeimell,  2  D.  &  L.  21. 

2.  Every  such  writ  shall  have  at  foot  thereof  a  statement 
or  notice  that  the  same  is  issued  by  the  special  order  of  the 
court  or  Judge,  as  the  case  may  be  j  and  no  such  writ  shall 
issue  wiuout  such  special  order. 
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8.  In  ease  any  person  so  served  shall  not  appear  according 
to  the  exigency  of  soch  writ  or  process,  it  shall  be  lawlnn 
for  the  court  out  of  which  the  same  issued,  upon  proof  made 
of  the  service  thereof,  and  of  such  default,  to  the  satisfactkm 
of  the  said  court,  to  transmit  a  certificate  of  such  default 
under  the  seal  of  the  same  court,  or  under  the  hand  of  one 
of  the  judges  or  justices  of  the  same,  to  any  of  Her  Majesty's 
Superior  Courts  of  Common  Law  at  We$tmmMter,  m  case 
such  service  was  had  in  England,  or  in  case  such  service  was 
had  in  Scotland  to  the  Court  of  Session  or  Exchequer  at 
Edmburqh^  or  in  case  such  service  was  had  in  Ireland  to 
any  of  tier  Majesty's  Superior  Courts  of  Common  Law  at 
DvMm ;  and  the  court  to  which  such  certificate  10  so  sent 
shall  and  ma^  thereupon  proceed  against  and  punish  the 

Eerson  so  havmg  made  defieiult  in  like  manner  as  they  might 
ave  done  if  such  person  had  neglected  or  refused  to  appear 
in  obedience  to  a  writ  of  subpoena  or  other  process  issued 
out  of  such  last-mentioned  court. 

4.  None  of  the  said  courts  shall  in  any  case  proceed 
against  or  punish  any  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  of  sub- 
poena or  other  process  issued  under  the  powers  given  bv  this 
Act,  unless  it  shall  be  made  to  appear  to  such  court  that  a 
reasonable  and  sufficient  sum  of  money  to  defray  the  expenses 
of  coming  and  attending  to  give  evidence,  ana  of  returning 
from  giving  such  evidence,  had  been  tendered  to  such  person 
at  the  time  when  such  writ  of  subpoena  or  process  was  served 
upon  such  person. 

5.  Nothing  herein  contained  shall  alter  or  affect  the 
power  of  any  of  such  courts  to  issue  a  commission  for  the 
examination  of  witnesses  out  of  their  jurisdiction,  in  any  case 
in  which,  notwithstanding  this  Act,  they  shall  think  fit  to 
issue  sucn  commission. 

6.  Nothing  herein  contained  shall  alter  or  afiect  the  ad- 
missibility of  any  evidence  at  any  trial  where  such  evidence 
is  now  by  law  receivable,  on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court,  but  the  admissibility  of 
all  such  evidence  shall  be  determined  as  if  this  Act  had  not 
passed. 
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[23  &  24  Vict.  c.  38.] 

An  Act M>  further  amend  the  Law  of  Property, 

[23rd  July,  I860.] 

Bb  it  enacted  b^  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  tlie  Lords  Spiritual  and 
Temporal, and  Commons,  in  this  present  Parliament  assembled 
and  by  the  authority  of  the  same,  as  follows : 

1 .  Whereas  it  is  desirable  to  place  freehold,  copyhold,  and  writs  of 
Goatomary  estates  on  the  same  footing  with  leasehold  estates,  execution  of 
in   respect  of  judgments,   statutes,   and   recognizances  as  to£regU. 
against  purchasers  and  mortgagees,  and  also  to  enable  pur-  tered. 
chasers  and  mortgagees  of  estates,  whether  freehold,  copy- 
bold,  or  customary  or  leasehold,  to  ascertain  when  execution 

has  issued  on  any  judgment,  statute,  or  recognizance,  and  to 
protect  them  against  delay  in  the  execution  of  the  writ :  Be 
it  therefore  enacted,  that  no  judgment,  statute,  or  recogni- 
zance to  be  entered  up  afYer  the  passing  of  this  act  snail 
afiect  any  land  (of  whatever  tenure)  as  to  a  bond  fide  pur- 
chaser for  valuable  consideration,  or  a  mortgagee,  (whether 
such  purchaser  or  mortgagee  have  notice  or  not  of  any  such 
judgment,  statute,  or  recognizance,)  unless  a  writ  or  other 
due  process  of  execution  of  such  judgment,  statute,  or  re- 
cognizance shall  have  been  issued  and  registered  as  herein- 
after is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mort- 
gage money  by  him :  Provided  always,  tnat  no  judgment, 
statute,  or  recognizance  to  be  entered  up  after  the  passing 
of  this  act,  nor  any  writ  of  execution  or  other  process  there- 
on, shall  affect  ^ny  land  of  whatever  tenure  as  to  a  hand  fide 
purchaser  or  mortgagee,  although  execution  or  other  process 
shall  have  issued  tnereon,  and  have  been  doly  registered,  un- 
less such  execution  or  other  process  shall  be  executed  and 
put  in  force  within  three  calendar  months  from  the  time 
when  it  was  registered. 

2.  The  registry  hereinbefore  required  of  any  writ  of  exe-  Mode  of 
cution  or  other  due  process  on  any  judgment,  statute,  or  '««*•'«'*"«• 
reco^izance,  in  order  to  bind  a  purchaser  or  mortgagee, 

shall  be  made  by  a  memorandum  or  minute  referring  to  the 
judgment,  statute,  or  recognizance  already  registers,  so  as 
to  connect  the  registry  of  the  writ  of  executiop  or  other  pro- 
cess therewith  ;  such  memorandum  or  minute  to  be  left  with 
the  Senior  Master  of  the  Court  of  Common  Pleas  at  WeiU 
mhuterf  who  shall  forthwith  enter  the  particulars  in  a  book 
in  alphabetical  order  by  the  name  of  the  person  in  whose 
behalf  the  judgment,  statute,  or  recognizance  upon  which 
the  writ  of  execution  or  other  process  issued  was  registered, 
and  also  the  year  and  the  day  of  the  month  when  every  such 
memorandum  or  minute  is  len  with  him,  and  such  officer  shall 

V  5 


442 


APPENDIX. 


PiovUloii  for 

protection 
of  heiri  and 
executors 
against  un- 
regiatered 
judgmentf. 


Judgment! 
as  against 
hein  and 
executors  to 
bere-regls- 
tered. 


be  entitled  for  aoy  such  registry  to  the  sam  of  ^we  shillings ; 
and  all  persons  shall  be  at  libmy  to  search  the  same  book, 
in  addition  to  all  the  other  books  in  the  same  office,  on  pay- 
ment of  the  sum  of  one  shilling  only :  and  all  the  provisions 
in  this  act  in  regard  to  writs  of  execution  or  other  nroceas 
and  the  registry  thereof,  or  otherwise  relating  thereto, 
shall  extend,  mutatis  mutandis,  to  writs  of  execution  or 
other  due  process  issuing  on  judgments  of  the  several  conrts 
of  common  pleas  of  the  county  Mdatine  of  Lanctuter,  and  of 
pleas  of  the  county  palatine  of  Vurham :  but  none  of  these 
provisions  are  to  extend  to  Ireland. 

3.  And  whereas  by  an  act  passed  in  the  fourth  and  fifth 
years  of  their  late  Majesties  King  William  and  Queen  Mary, 
intituled  **  An  Act  for  the  better  Discovery  of  Judgments  in 
the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
in  Westminster,"  it  was  enacted,  that  no  judgment  not 
docketed  and  entered  in  books  in  the  manner  thereby  |Ht>- 
vided  should  affect  any  lands  or  tenements  as  to  purcnasers 
or  mortgagees,  or  have  any  preference  against  heirs,  exe- 
cutors, or  administrators  in  their  adminbtration  of  their  an- 
cestors, testators,  or  intestates'  estates:  And  whereas  by 
several  later  acts  jud^ents  are  re<}uired  to  be  registered 
with  more  particulars  than  were  required  by  the  said  recited 
act ;  and  it  is  thereby  enacted  that  judgments  not  so  regis- 
tered shall  not  affect  any  lands,  tenements,  or  hereditaments 
as  to  purchasers,  mort^gees,  or  creditors,  unless  and  until 
the  same  shall  be  registered  in  manner  thereby  required; 
and  in  obedience  to  a  direction  in  one  of  the  same  acts  con- 
tained the  dockets  existing  under  the  said  first-recited  act 
have  been  finally  closed :  And  whereas  the  said  several  later 
acts  do  not  expressly  enact  that  judgments  not  docketed  as 
thereby  required  shall  not  have  any  preference  a^^nst  heirs, 
executors,  or  administrators  in  their  administration  of  th^ 
ancestors,  testators,  or  intestates'  estates,  in  consequence  where- 
of such  heirs,  executors,  or  administrators  have  been  held  to 
have  lost  the  protection  which  they  enjoyed  under  the  said 
first-recited  act,  and  it  is  expedient  that  the  same  should  be 
restored :  Be  it  therefore  declared  and  enacted,  that  no  judg- 
ment which  has  not  already  been  or  which  diall  not  here- 
after be  entered  or  docketed  under  the  several  acts  now  in 
force,  and  which  passed  subsequently  to  the  said  act  of  the 
fourth  and  fifth  years  of  King  William  and  Queen  Mary,  so 
as  to  bind  lands,  tenements,  or  hereditaments  as  against  par- 
chasers,  mortgagees,  or  creditors,  shall  have  any  preference 
against  heirs,  executors,  or  administrators  in  their  adminis- 
tration of  their  ancestors,  testators,  or  intestates'  estates. 

4.  No  judgments  which  since  the  passing  of  an  act  of  the 
first  and  second  years  of  Her  Majesty  Queen  Victoria,  in- 
tituled *^  An  Act  for  abolishing  Arrest  on  Mesne  Process  in 
Civil  Actions  except  in  certain  cases,  for  extending  ^ 
Remedies  of  Creditors  against  the  Property  of  Debtors^  and 
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for  ameBdliiff  the  Laws  for  the  Relief  of  losolTeat  Debtors 
in  .Rtglandf  (being  ODe  of  the  Acts  hereinbefore  referred 
to,)  have  been  registered  under  the  provisions  therein  con- 
tained, or  contained  in  the  later  act  of  the  second  and  third 
years  of  Qoeen  Victoria,  chapter  eleven,  as  explained  and 
amended  by  the  act  of  the  session  of  the  ei&;hteenth  and  nine- 
teenth years  of  Queen  Victoria,  chapter  fifteen,  (being  two 
other  of  the  acts  hereinbefore  referred  to,)  or  which  shall liere- 
after  be  so  registered,  shall  have  any  preference  against  heirs, 
executors,  or  administrators  in  their  administration  of  their 
ezecotors,  testators,  or  intestates'  estates,  unless  at  the  death 
of  the  testator  or  intestate  Gve  years  shall  not  have  elapsed 
irom  the  date  of  the  entry  thereof  on  the  docket  or  from  the 
only  or  last  re-re^try  tliereof,  as  the  case  may  be,  which 
re-registry  from  time  to  time  is  hereby  authorized  to  be 
made  in  manner  directed  by  the  said  act  of  the  second  and 
third  of  Queen  Victoria,  as  explained  and  amended  by  the 
act  of  the  eighteenth  and  nineteenth  of  Queen  Victoria ;  but 
it  shall  be  deemed  sufficient  to  secure  such  preference  as 
aforesaid,  if  such  a  memorandum  as  was  required  in  the  first 
instance  is  again  left  with  the  Senior  Master  of  the  Common 
Pleas  within  ^ve  years  before  the  death  of  the  testator  or  in- 
testate, although  more  than  five  years  shall  have  expired  by 
effluxion  of  time  since  the  last  previous  registratign,  before 
such  last-mentioned  memorandum  or  minute  was  left ;  and 
so  toHes  quoties  upon  every  re-registry. 

5.  In  the  construction  of  the  previous  provisions  the  term  Extent  of 
judgment  shall  be  taken  to  include  registered  decrees,  orders  fj^.®  J**"* 
of  courts  of  equity  and  bankruptcy,  and  other  orders  having    ^"  *'"*"  ' 
the  operation  of  a  judgment. 

6.  Where  any  actual  waiver  of  the  benefit  of  any  cove-  Restriction 
nant  or  condition  in  any  lease  on  the  part  of  any  lessor,  or  of  e^^^ct  of 
his  heirs,  executors,   administrators,   or  assigns,  shall  be  ^'^^^®^' 
proved  to  have  taken  place  after  the  passing  of  this  act  in 

any  one  particular  instance,  such  actual  waiver  shall  not  be 
assumed  or  deemed  to  extend  to  any  instance  or  any  breach 
of  covenant  or  condition  other  than  that  to  which  such 
waiver  shall  specially  relate,  nor  to  be  a  ^neral  waiver  of 
the  benefit  of  any  such  covenant  or  condition^  unless  an  in- 
tention to  that  effect  shall  appear. 

7.  Where  by  any  instrument  any  hereditaments  have  proriaion 
been  or  shall  be  limited  to  uses,  all  uses  thereunder,  whether  for  cases  of 
expressed  or  implied  by  law,  and  whether  immediate  or  contJagSS 
future,  or  contingent  or  executory,  or  to  be  declared  under  usm, 
any  power  therein  contained,  shaU  take  effect  when  and  as 

they  rise  by  force  of  and  by  relation  to  the  estate  and  seisin 
originally  vested  in  the  person  seised  to  the  uses,  and  the 
continued  existence  in  him  or  elsewhere  of  any  seisin  to  uses 
or  scintilla  juris  shall  not  be  deemed  necessary  for  the  sup- 
port of  or  to  give  effect  to  future  or  contingent  or  executory 
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uses,  nor  sbaU  any  snch  seisin  to  uses  or  scintilla  juris  be 
deemed  to  be  suspended,  or  to  remain  or  to  subsist  in  him  or 
elsewhere. 

8.  The  section  twentv-four  in  the  act  of  the  session  of  the 
twenty-second  and  twenty-third  of  Queen  Victoria,  chapter 
thirty-five,  shall  be  read  and  construed  as  if  the  words  ^*  or 
mortgagee  "  had  followed  the  word  '*  purchaser  "  in  every 
place  where  the  latter  word  is  introduced  in  the  said  section. 

0.  Where  any  trustee,  executor,  or  administrator  shall 
apply  for  the  opinion,  advice,  or  direction  of  a  judge  of  the 
Court  of  Chancery  under  the  thirtieth  section  of  the  act  of 
the  twenty-second  and  twenty-third  of  Her  present  Majesty, 
chapter  thirty-five,  the  petition  or  statement  shall  be  sign^ 
by  counsel,  and  the  judge  by  whom  it  is  to  be  answered  may 
require  the  petitioner  or  applicant  to  attend  him  by  counsel 
either  in  chambers  or  in  court  where  he  deems  it  necessary 
to  have  the  assistance  of  counsel. 
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10.  It  shall  be  lawful  for  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  great 
seal  of  Eiiglandf  with  the  advice  and  assistance  of  the  Master 
of  the  Rolls,  the  Lords  Justices  of  the  Court  of  Appeal  in 
Chancery,  and  the  Vice-Chaocellors  of  the  said  court,  or 
any  three  of  them,  and  for  the  Lord  Chancellor  of  Irelandy 
with  the  advice  and  assistance  of  the  Lords  Justices  of 
Appeal  and  the  Master  of  the  Rolls  in  Ireland^  to  make  such 
general  orders  from  time  to  time  as  to  the  investment  of 
cash  under  the  control  of  the  court,  either  in  the  three  per 
cent,  consolidated  or  reduced  or  new  bank  annuities,  or  in 
such  other  stocks,  funds,  or  securities  as  he  or  they  shall, 
with  such  advice  or  assistance,  see  fit ;  and  it  shall  be  lawful 
for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners in  Englandf  and  for  the  Lord  Chancellor  in 
Ireland,  to  make  such  orders  as  he  or  they  shall  deem  proper 
for  the  conversion  of  any  three  per  cent,  bank  annuities  now 
standing  or  which  may  hereafter  stand  in  the  name  of  the 
Accountant-General  of  the  said  Court  of  Chancery,  in  trust 
in  any  cause  or  matter,  into  any  such  other  stocks,  funds,  or 
secunties,  upon  which,  by  any  such  general  order  as  afore- 
said, cash  under  the  control  of  the  court  may  be  invested ; 
all  orders  for  such  conversion  of  bank  annuities  into  other 
funds  or  securities  to  be  made  upon  petition  to  be  presented 
by  any  of  the  parties  interested  in  a  summary  way,  and 
such  parties  shall  be  served  with  notice  thereof  as  the  court 
shall  direct 

IL  When  any  such  s^eneral  order  as  aforesaid  shall  have 
been  made  it  shall  be  lawful  for  trustees,  executors,  or  ad- 
ministrators having  power  to  invest  their  trust  funds  upon 
government  securities,  or  upon  parliamentary  stocks,  funds, 
or  securities,  or  any  of  them,  to  invest  such  trust  funds,  or 
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any  part  thereof,  in  any  of  the  stocks,  fands,  or  securities  in  the  control 
or  upon  which  by  such  general  order  cash  under  the  control  ^.y  heUa^ 
of  the  court  may  from  time  to  time  be  invested.  Tested. 

12.  Clause  thirty-two  of  the  said  act  of  the  twenty-second  S**  m  vi^' 
and  twenty-third  of  Queen  Victoria,  chapter  tliirty-five,  c.  35,  to  act' 
shall  operate  retrospectively.  retrotpec- 

13.  Whereas  by  the  act  of  parliament  of  the  third  and  Extension  of 
fourth  of  William  the  Fourth,  chapter  twenty-seven,  section  s^4*w?4, 
forty y  it  was  enacted  that  after  the  thirty-first  day  of  Decern-  c.  27,  to* 
ber,  one  thousand  eight  hundred  and  thirty-three,  no  action  JJJJJ^t^, 

or  suit  or  other  proceeding  should  be  brought  to  recover  any  estates  of 
sum  of  money  secured  by  any  mortg^age,  judgment  or  lien,  intesutes. 
or  otherwise,  charged  upon  or  payable  out  of  any  land  or 
rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  should 
have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  such  acknowledgment  m 
writing  or  payment  of  principal  or  interest  as  therein  men- 
tioned should  have  been  given  or  made,  and  then  within 
twenty  years  next  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments:  And 
whereas  it  is  expedient  that  the  said  enactment  should  be  ex- 
tended to  the  case  of  claims  to  the  estates  of  persons  dying 
intestate :  Be  it  therefore  enacted,  that  after  tne  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  sixty,  no 
•uit  or  other  proceeding  shall  be  brought  to  recover  the  per- 
sonal estate,  or  any  share  of  the  personal  estate,  of  any 
person  dying  intestate,  possessed  by  the  legal  personal  repre- 
sentative of  such  intestate,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of*  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  meantime  some  part  of  such  estate 
or  share,  or  some  interest  in  respect  thereof,  shall  have  been 
accounted  for  or  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the 
person  accountable  for  the  same,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  and  in  such  case  no  such 
action  or  suit  shall  be  brought,  but  within  twenty  years 
after  such  accounting,  payment,  or  acknowledgment,  or  the 
last  of  such  accountmss,  payments,  or  acknowledgments,  if 
more  than  one  was  made  or  given. 


14.  The  order  to  take  an  account  of  the  debts  and  liabilities 
affecting  the  personal  estate  of  a  deceased  person,  pursuant 
to  the  nineteenth  section  of  the  act  of  the  thirteenth  and 
fourteenth  years  of  Victoria,  chapter  thirty-five,  may  be 
made  immediately,  or  at  any  time  afW  probate  or  letters  of 
administration  shall  have  been  granted ;  and  such  order  may 
be  made  either  by  the  Court  of  Chancery  upon  motion  or 
petition  of  course,  or  by  a  judge  of  the  said  court,  sitting  at 
chambers,  upon  a  summons  in  the  form  used  for  originating 


Order  to 
take  account 
of  debts,  ftc. 
of  deceased 
person  under 
sect.  19  of 
18  &  14  Vict, 
c.  95,  may  be 
made  imine> 
diately  after 
probate 
granted. 


446  APPENDIX. 

proceedings  at  chamben;  and  after  any  such  order  shall 
nave  been  made,  the  said  court  or  judge  may,  on  the  appli- 
cation of  the  executors  or  administrators,  by  motion  or  sum- 
mons, restrain  or  suspend,  until  the  account  directed  by  such 
order  shall  have  been  taken,  any  proceedings  at  law  against 
such  executors  or  administrators  by  any  person  having,  or 
claiming  to  have,  any  demand  upon  the  estate  of  the  deceased, 
by  reason  of  any  debt  or  liability  due  from  the  estate  of  the 
deceased,  upon  such  notice  and  terms  and  conditions  (if  any) 
as  to  the  said  court  or  judge  shall  seem  just ;  and  the  judge, 
in  taking  an  account  of  debts  and  liabilities  pursuant  to  any 
such  order,  shall,  on  the  application  of  the  executors  or  ad- 
ministrators, be  at  liberty  to  direct  that  the  particulars  only 
of  any  claim  or  claims  which  may  be  brought  in  pursuance 
to  any  such  order  shall  be  certified  by  his  chief  clerk,  with- 
out any  adjudication  thereon ;  and  any  notices  for  creditors 
to  come  in  which  may  be  published  in  pursuance  of  any  such 
order  shall  have  the  same  force  and  effect  as  if  such  notices 
had  been  given  by  the  executors  or  administrators  in 
pursuance  of  the  twenty-ninth  section  of  the  act  of  the 
twenty-second  and  twenty-third  years  of  Victoria,  chapter 
thirty-five. 

Act  not  to  15.  This  act  is  not  to  extend  to  Scotland^  nor  are  any  of 

Scothmdt  &c.  ^^  clauses,  except  clause  six  aud  the  subsequent  clauses,  to 
extend  to  Irelcmd. 
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[24  Vict.  c.  11.] 

An  Act  to  afford  Facilities  for  the  better  Ascertain- 
ment of  the  Law  of  Foreign  Countries  when 
pleaded  in  Courts  within  Her  Majcsttfs  Domi- 
nions. [17th  May,  1861.] 

Whbrkab  an  act  was  pamed  in  the  twenty-second  and 
twenty -third  yean  of  Her  Majesty's  reign,  intituled  '*  An  22&28Tiet. 
Act  to  afford  Facilities  for  the  more  certain  Ascertainment  of  ^'  ^^* 
the  Law  administered  in  one  Part  of  Her  Majesty's  Do- 
minions when  pleaded  in  the  Courts  of  another  Part  thereof:" 
And  whereas  it  is  expedient  to  afford  the  like  facilities  for  the 
better  ascertainment,  in  similar  circumstances,  of  the  law  of 
any  foreign  country  or  state  with  the  government  of  which 
Her  Majesty  may  be  pleased  to  enter  into  a  convention  for 
the  purpose  of  mutually  ascertaining  the  law  of  such  foreign 
coantry  or  state  when  pleaded  in  actions  depending  in  any 
courts 'within  Her  Majesty  dominions  and  the  law  as  admi- 
nistered in  any  part  of  Her  Majesty's  dominions  when  pleaded 
in  actions  depending  in  the  courts  of  such  foreign  country  or 
state :  Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows;  viz., 

1.  If,  in  any  action  depending  in  any  of  the  Superior  Superior 
Courts  within  Her  Majesty's  dominions  it  shall  be  the  ^thinHer 
opinion  of  such  court  that  it  is  necessary  or  expedient,  for  Mt^esty's 
the  disposal  of  such  action,  to  ascertain  the  law  applicable  to  dominiom 
the  facts  of  the  case  as  administered  in  any  foreign  state  or  ^te  ^Ui 
country  with  the  government  of  which  Her  Majesty  shall  querie«,  to  a 
have  entered  into  such  convention  as  aforesaid,  it  shall  be  for'Sgn  »tate 
competent  to  the  court  in  which  such  action  may  depend  to  vitb  which 
direct  a  case  to  be  prepared  setting  forth  the  facts  as  these  ^"  M^e«ty 
may  be  ascertained  by  verdict  of  jury  or  other  mode  compe-  S»de  acon- 
tent,  or  as  may  be  agreed  upon  by  the  parties,  or  settled  by  vention  for 
such  person  or  persons  as  may  have  been  appointed  by  the  fJ^i^JJJT"*' 
court  for  that  purpose  in  the  event  of  the  parties  not  agree-  taimnent  of 
ing;  and  upon  such  case  being^  approved  of  by  such  court  or  la^of  »uch 
a  judge  thereof,  such  court  or  judge  shall  settle  the  questions  '     ' 
of  law  arising  out  of  the  same  on  which  they  desire  to  have 
the  opinion  of  another  court,  and  shall  pronounce  an  order 
remitting  the  same,  together  with  the  case,  to  such  Superior 
Court  in  such  foreign  state  or  country  as  shall  be  agreed 
upon  in  said  convention,  whose  opinion  is  desired  upon  the 
law  administered  by  such  foreign  court  as  applicable  to  the 
frets  set  forth  in  such  case,  and  requesting  them  to  pro- 
nounce their  opinion  on  the  questions  submitted  to  them ; 
and  upon  such  opinion  being  pronounced,  a  copy  thereof. 
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opinion  to 
the  facts  set 
forth  in 
CMet,  &c. 


certified  by  an  officer  of  such  court,  shall  be  deemed  and 
held  to  contain  a  correct  record  of  rach  opinion. 

Court  In  2.  It  shall  be  competent  to  any  of  the  parties  to  the  action, 

J?  e**d»^t '*"  after  having  obtained  such  certified  copy  of  such  opinion,  to 
app?y  such  lod^  the  Same  with  the  officer  of  the  court  within  Her 
Majesty's  dominions  in  which  the  action  may  be  depending 
who  may  have  the  official  charge  thereof,  together  with  a 
notice  of  motion  setting  forth  that  the  party  will,  on  a 
certain  day  named  in  such  notice,  move  the  court  to  apply 
the  opinion  contained  in  such  certified  copy  thereof  to  the 
facts  set  forth  in  the  case  herein-before  specified,  and  the 
said  court  shaU  thereupon,  if  it  shall  see  fit,  apply  such 
opinion  to  such  facts,  in  the  same  manner  as  if  the  same  had 
been  pronounced  by  such  court  itself  upon  a  case  reserved 
for  opinion  of  the  court,  or  upon  special  verdict  of  a  jury;  or 
the  said  last-mentioned  court  shall,  if  it  think  fit,  when  the 
said  opinion  has  been  obtained  before  trial,  order  such 
opinion  to  be  submitted  to  the  jury  with  the  other  facts  of 
the  case  as  conclusive  evidence  of  the  foreign  law  therein 
stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury: 
provided  always,  that  if  after  having  obtained  such  certified 
copy  the  court  shall  not  be  satisfied  that  the  facts  bad  been 
properly  understood  by  the  foreign  court  to  which  the  case 
was  remitted,  or  shall  on  any  ground  whatsoever  be  doubtful 
whether  the  opinion  so  certified  does  correctly  represent  the 
foreign  law  as  regards  the  facts  to  which  it  is  to  be  applied, 
it  shall  be  lawful  for  such  court  to  remit  the  said  case,  either 
with  or  without  alterations  or  amendments,  to  the  same  or 
to  any  other  such  Superior  Court  in  such  foreign  state  as 
aforesaid,  and  so  from  time  to  time  as  may  be  necessary  or 
expedient. 


Courts  in  Her 
Majesty's 
dominions 
may  pro- 
nounce 
opinion  on 
case  remitted 
by  a  foreign 
court. 


3.  If  in  any  action  depending  in  any  court  of  a  foreign 
country  or  state  with  whose  government  Her  Majesty  shall 
have  entered  into  a  convention  as  above  set  forth,  such 
court  shall  deem  it  expedient  to  ascertain  the  law  applicable 
to  the  facts  of  the  case  as  administered  in  any  part  of  Her 
Majesty's  dominions,  and  if  the  foreign  court  m  which  such 
action  may  depend  shall  remit  to  the  court  in  Her  Majesty's 
dominions  whose  opinion  is  desired  a  case  setting  foith  the 
facts  and  the  questions  of  law  arising  out  of  the  same  on 
which  they  desire  to  have  the  opinion  of  a  court  within  Hot 
Majesty's  dominions,  it  shall  oe  competent  to  any  of  the 
parties  to  the  action  to  present  a  petition  to  such  last- 
mentioned  court  whose  opmion  is  to  be  obtained,  praying 
such  court  to  hear  parties  or  their  counsel,  and  to  pronounce 
their  opinion  thereon  in  terras  of  this  act,  or  to  pronounce 
their  opinion  without  hearine  parties  or  counsel;  and  the 
court  to  which  such  petition  shall  be  presented  shall  consider 
the  same,  and,  if  they  think  fit,  shaU  appoint  an  early  dav 
for  hearing  parties  or  their  counsel  on  such  case,  and  shall 
pronounce  their  opinion  upon  the  questions  of  law  as  adrni- 
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nistered  by  them  which  are  submitted  to  them  by  the  foreign 
court ;  and  in  order  to  their  pronooucing  such  opinion  they 
shall  be  entitled  to  take  such  further  procedure  thereupon  as 
to  them  shall  seem  proper,  and  upon  such  opinion  beine 
pronoanoed  a  copy  thereof,  certificnl  by  an  officer  of  such 
court,  shall  be  given  to  each  of  the  parties  to  the  action  by 
-whom  the  same  shall  be  required. 

4.  In  the  construction  of  this  act  the  word  "action"  shall  interpreta- 
include  every  judicial  |)roceeding  instituted  in  any  court,  ^^ono^^enns. 
civil,  criminal,  or  ecclesiastical ;  and  the  words  "  Superior 
Courts"  shall  include,  in  England^  the  Superior  Courts  of 
liaw  at  Westmifuier,  the  lord  chancellor,  the  lords  justices, 
the  master  of  the  rolls,  or  an^  vice-chancellor,  the  judge  of 
the  Court  of  Admiralty,  the  judge  ordinary  of  the  Court  for 
Divorce  and  Matrimonial  Causes,  and  the  judce  of  the  Court 
of  Probate ;  in  Scotland,  the  High  Court  of  Justiciary,  and 
the  Court  of  Session,  acting  by  either  of  its  divisions;  in 
Ireland^  the  Superior  Courts  of  Law  at  Dublin^  the  master 
of  the  rolls,  and  the  judffe  of  the  Admiralty  Court ;  and  in 
any  other  part  of  Her  Majesty's  dominions,  the  Superior 
Courts  of  Law  or  Equity  therein ;  and  in  a  foreign  country 
or  state,  any  Superior  Court  or  Courts  which  shall  be  set 
forth  in  any  such  convention  between  Her  Majesty  and  the 
government  of  such  foreign  country  or  state. 


f 
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DIRECTIONS 

TO  THE 

MASTERS    OF   THE    COURTS, 

(In,  Ueu  of  Directions  now  in  force,) 
HiLABY  Term,  1853. 


1.  Bbtwbbn  the  Ist  day  of  September  and  the  24th  day  of 
October  in  each  year,  one  of  the  Masters  of  the  Coorts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  shall  have 
authority  to  tax  bills  of  costs,  take  references  and  perform 
other  necessary  and  immediate  matters  arising  in  or  apper- 
taining to  ai^y  or  either  of  the  said  courts  at  the  office  of  his 
own  court ;  and  for  such  purpose  one  of  Uie  masters  shall 
attend  on  certain  days  m  each  week,  as  ma^  be  found 
necessary,  and  of  which  due  notice  shall  be  affixed  in  the 
judges'  chambers  and  in  the  respective  offices  of  the  masters 
of  each  court ;  and  such  master  shall  be  considered  as  the 
yacation  master. 

The  court  will  not  ordinarily  interfere  with  the  taxation  of 
costs,  except  to  correct  some  error  of  principle  into  which 
the  master  may  have  fallen  {Burton  v.  Burton,  L.  J.  29, 
Exch.  291). 

2.  In  order  to  diminish  as  much  as  possible  the  costs 
arbing  from  the  copying  of  documents  to  accompany  the 
briefs  of  counsel,  the  masters  are  to  allow  only  the  copying 
of  such  documents,  or  such  parts  of  documents,  as  they  may 
consider  necessary  for  the  instruction  of  counsel,  or  ror  use 
at  the  trial. 

8.  N6  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except 
on  trials  before  the  judge  of  the  Sheriff  s  Court  of  London,* 
or  of  other  courts  of  record  where  attorneys  are  not  allowed 
to  practise,  and  then  one  guinea  only. 

4.  The  masters  shall  have  discretion  in  all  cases  to  allow 
as  between  party  and  party  the  fees  of  counsel  or  special 
pleader  for  drawing  pleadings  or  other  proceedings,  whether 
special  or  otherwise,  and  advising. 


*  Thli  exception  does  not  appljto  tiiaU  before  the  Seeondaryof  Londoo. 
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5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  judge's 
order  authorizing  the  plaintiff  to  sign  judgment,  no  declara- 
tion to  ground  judgment  shall  he  necessary  or  allowed  on  the 
taxation  of  costs. 

6.  The  costs  of  attendance  hy  counsel  or  special  pleader 
hefore  a  judge  at  chambers  shall  in  no  case  be  allowed  as  be- 
tween party  and  party,  unless  the  judge  shall  certify  for  such 
allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein  by 
reason  of  the  nature  of  the  action  no  writ  of  trial  can  by  law 
be  issued,  where  the  sum  recovered  *  or  paid  into  court,  and 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  l>e  paid  on  the  settlement  of  the  action,  shall  not 
exceed  twenty  pounds  (without  costs),  the  plaintiflTs  costs  as 
against  the  defendant  shall  be  taxed  according  to  the  lower 
tcede  of  allowances  in  the  schedule  of  costs  hereunto  annexed. 
Provided  that  in  case  of  trial  before  a  judge  of  one  of  the 
superior  courts,  or  judge  of  assize,  if  the  judge  shall  certify 
on  the  postea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court, 
the  costs  shall  be  taxed  on  the  higher  scale. 

In  cross-actions  by  C.  against  R.  to  recover  the  amount  of  a 
surgeon's  bill  where  the  writ  was  indorsed  for  more  than 
201. ;  and  by  R.  against  C.  for  damages  for  negligence,  the 
parties  before  trial  agreed  in  writing  as  follows :  "  Taxed 
costs  of  C.  to  be  paid  in  both  actions ;  C.  to  be  paid  15^ 
in  addition  to  what  is  paid  into  court  (2/.  7#.  Qd.) ;  R.  to 
withdraw,  in  writing,  the  letter  offensive  to  C '  A  judge's 
order  was  thereupon  obtained  by  C,  and  drawn  up  in  the 
following  terms:  *'  I  do  order  that  upon  payment  of  15/. 
beyond  the  amount  paid  into  court  for  which  this  action 
was  brought,  together  with  costs  to  be  taxed  and  paid 
forthwith,  all  further  proceedings  in  this  cause  be  stayed." 
It  was  thereupon  held,  that  whatever  might  have  been 
the  intention  of  the  parties  to  the  agreement,  the  master 
on  taxation  of  costs  could  only  act  on  the  judge's  order, 
which  brought  the  case  within  the  above  rule,  and  that  in 
the  first  action  the  plaintiff's  costs  against  the  defend- 
ant should  have  been  taxed  on  the  lower  scale  {Cream  v. 
Ray,  Ray  v.  Cream,  L.  J.  30,  Exch.  110). 

8.  Where  in  like  actions,  the  sum  indorsed  on  the  sum- 
mons shall  be  more  than  twenty  pounds,  but  the  plaintiff 
M\a  to  recover  more  than  that  sum,  and  the  judge  ooes  not 
certif)r  as  aforesaid,  the  plaintiff's  costs  against  the  defendant, 
whether  between  party  and  party  or  as  between  attorney 
and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a 
judge  of  a  court  of  record  where  attorneys  are  not  allowed 
to  act  as  advocates,  as  hereinafter  provided  for,  but  the  de- 

*  This  haa  been  held  to  include  money  paid  into  court  upon  a  plea  of 
ttndtr  ktSvrt  action  {Cooch  y.  Maltbp,  L.  J.  2S,  a.  B.  305,  Bail  Court). 
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fendant't  costs,  if  any,  are  to  be  taxed  apon  the  higher  Bcak ; 
proTided  that  in  cases  triable  before  the  sheriff  or  iadge  of  an 
inferior  court,  where  the  judffe  shall  refuse  to  make  an  order 
for  trial,  the  judge  may,  if  be  shall  think  fit,  direct  at  the 
time  of  such  refusal  on  what  scale  the  costs  of  each  party 
shall  be  taxed,  and  in  default  of  such  direction  the  costs  of 
both  parties  shall  be  taxed  on  the  higher  scale. 

Action  to  recover  28^  19«.  4<f,  for  goods  told  and  delivered: 
Pleas ;  except  as  to  26/.  lOs,  6d^  never  indebted,  and  as 
to  26/.  lOt.  6d.t  a  tender.  The  jury  found  for  the  defend- 
ant on  the  plea  of  tender,  hut  that  the  plaintiff  was 
entitled  to  21,  8«.  10 J.  more.  The  plaintiff  did  not  obtaia 
a  certificate  that  the  cause  was  proper  to  be  tried  in  a 
superior  court.  It  was  thereupon  held  that  under  the 
above  rule,  the  plaintiff's  costs  were  to  be  taxed  on  the 
lower  scale.  Jamet  v.  Fane  (Lord),  L.  J.  29,  Q.  B.  169 ; 
8  W.  R.  446. 


9.  At  the  head  of  eyery  bill  of  costs  taken  to  the  taxing 
officer  to  be  taxed,  it  shall  be  stated  whether  the  som  re- 
covered, accepted,  or  a^ed  to  be  paid  exceeds  the  sum  of 
twenty  pounds,  or  not,  m  the  following  form : — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds  or  ondw. 
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•  • 


•  • 


Central  JllouMmee  for  PUnnt\fft  and  Drfendantts  and  in  Cases 
under  iS20  as  well  between  Attorney  and  Client  as  between 
Party  and  Party. 

Above  £20  Under  £20 

Writs.  £  s,    d,  £  s.    d. 

Summons  0  12    6     ..     0  10    0 

Concmrent  summons   ••         ••         ••  0  10    0     ..     076 

Renewed  summons 0  10    0..     076 

Capias 0  12    6 

Alias 0  10    0 

Fluries 0  10    0 

Capias  ad  satisfaciendum        ..         ..  012    0     ..     Oil     0 
Renewed  ca.sa.            ..         •.         ••096..     086 

Ca.  sa.  for  the  residue 0  14    0     ..     0  13    0 

Renewed  0  11     6     ..     0  10    6 

Fieri  Facias 0  12    0     ..     0  11     0 

Renewed  096..086 

Renewed  for  the  residue         ..         ..  0  14    0     ..     013    0 

Renewed  0  11     6     ..     0  10    9 

Fi.  £i.  de  bonis  ecdesiasticis  . .         • .  0  14    6 

Renewed  0  12    0 

Habere  fiicias  pos.  and  fi.  fa.  or  ca.  sa. 

for  coats  in  one  writ 0  18    0 

Habere  £iu  pos.  a]one 0  15    0 

Special  indorsements  on  writs  of  sum- 
mons ..         • 050. .026 

Writ  of  revivor .. 0  12    6     ..     0  10    0 

Ejectment         0150..        — 

Of  trial,  exclusive  of  fee  • .         .  •        —  ..080 

Subpcena  ad  test         070     ••     050 

Subpcena  duces  tecmn 090..     070 

If  above  four  folios,  additional  per  folio  008     ••     004 

Exigi  facias 110 

Capias  utlagatum         110 

Elegit,  Nos.  9y  10,  and  11,  in  New 

Rules 0  15    0 

Ditto,  Nos.  12, 18,  and  14       ..         ..100 

Attachment       0  12    6 

Detainer  0  12    6 

Habeas  corpus  obtained  by  plaintiff, 

including  allowance 10    0 

Procedendo       ••         ..        ..         ..  0  15    0 

Venditioni  exponas 0  18    6..        — 

Supersedeas,  if  not  issued  by  a  prisoner  Oil    0     .  •        — 

Copt  and  Service  of  Writs. 

Of  summons,  the  defendant  being  served 
in  London,  Middlesex,  or  Surrey, 
within  two  miles  of  Ae  place  of  busi- 
ness of  the  attorney,  for  each  de- 
fendant    050..     050 

If  beyond  that  distance,  additional  for 
every  mile,  but  in  cases  under  £20 

not  to  exceed  ten  miles       ••         ••  0    1    0     ..     0    0    6 


« • 
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Copt  and  Service  op  Writs^       Above  £S0         Undsr  £so 
{continued.)  £  t.    d,  £  m.    iL 

If  the  defendant  should  be  served  in 
any  other  county,  the  same  allowance, 
but  the  distance  to  be  calculated  from 
the  office  of  the  attorney  employed  to 
effect  service. 

Of  writ  of  revivor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of  \ 
writ  of  summons  for  each  defendant  •  I  a    a    4  ' 

And  in  addition,  for  every  folio  of  copy  f  " 

beyond  three  . .         • ) 

Correspondent's  charges  for  service  of 
writ,  including  affidavit  of  service, 
and  exclusive  of  mileage  in  cases  in 
which  the  fixed  sum  for  costs  does 
notapply^ 0  18    0     ••     0  12    0 

The  like  for  service  of  subpoenas       ..     0     8    6     ••     0     5     0 

Extra  for  subpoenas  duces  tecum       ••020     ••020 

Notice  of  writ  for  service  on  a  foreigner 

out  of  jurisdiction 080^*030 

Agent's  charges  according  to  circum- 
stances, &C. 

In  cases  in  which  the  defendant  shall 
avoid  service,  and  an  order  shall  be 
made  to  proceed,  a  sum  will  be  al- 
lowed for  attendances  to  serve,  ac- 
cording to  circumstances^ 

Of  subpoena  ad  test. 050..     OSO 

Of  subpoena  duces  tecum        ••         ••     070..     050 

Mileage  as  before. 

Instructions. 

Instructions  to  sue  or  defend  for  plead- 
ings, special  affidavits  where  allowed, 
and  to  counsel  on  special  matters  •  • 

To  counsel  in  common  matters  . . 

For  brief  . .         

If  difficult,  and  many  witnesses  or  do- 
cuments, discretionary         . .         . . 

For  every  suggestion • 

For  plea  of  suggestion  . .         •  •         • . 

For  issue  in  fact  by  consent    . . 

For  suggestion  to  revive,  or  writ  of  re- 
vivor, when  no  rule  necessary         •  • 

For  rule  for  writ  of  revivor,  when  ne- 
cessary   

For  proceeding  in  error  . .         . . 

To  defend  for  executor,  after  suggestion 
of  death  of  original  defendant 

For  agreement  of  damages      .  •         •  • 

For  grounds  of  error     . .         •  •         •  • 

For  assignment  of  errors  after  notice  . . 

For  confession  of  action  in  ejectment  as 
to  the  whole  or  in  part         . .         .  • 

To  reduce  special  jury  ••         .. 


0    6 

8 

. . 

0  a 

0    8 

4 

.  • 

0    8 

0  18 

4 

•  • 

0    6 

__ 

.  • 

NiL 

0    6 

8 

• . 

0    8 

0    6 

8 

•  • 

0  a 

0  18 

4 

• . 

0    6 

0    6 

8 

. . 

0    8 

0    6 

8 

. . 

0    S 

0    6 

8 

• . 

— 

0    6 

8 

•  • 

0    8 

0    6 

8 

•  • 

0    3 

0    6 

8 

•  • 

... 

0    6 

8 

.  • 

— 

0    6 

8 

•• 

_ 

0  13 

4 

•  • 

». 
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Drawing  Pleammos,  ftc.  Abore  £20  Under  £30 

Declarations  inclusive  of  instructions    £  s,    d.  £  t.   d. 

and  ingrossing,  and  of  attendance  to 
file  or  deliver 150..0  10    0 

If  above  ten  folios,  for  every  folio      . .     0    1    0     . .     0    1    0 

One  or  more  pleas,  if  three  folios  or 
under,  exclusive  of  instructions,  but 
inclusive  of  ingrossing         ..         .•040..0    30 

If  above  three  folios,  for  every  folio 
drawing         0    1     0     ••     0    I     0 

Joinder  of  issue,  inclusive  of  ingrossing    0    4    0     ••     0    8    0 

Demurrer,  inclusive  of  ingrossing      ..     040..0S0 

Joinder  in  demurrer,  indusive  of  in- 
grossing         ..         ••         ••         ..     040..     030 

Marginal  statement  of  matter  of  law  for 
argument,  exclusive  of  copies  for  the 
judges  0    6    8     ..     0    8    4 

Replications,  new  assignments,  grounds 
of  error,  assignment  of  errors,  pleas 
to  assignment  of  errors,  and  other 
pleadings,  the  same  as  the  foregoing 
charges  for  pleas. 

Issue  or  demurrer  book  ••         ••     068     ••03    4 

Record Nil.        ..         Nil. 

Postea,  when  drawn  by  attorney,  in- 
cluding inffrossing,  for  every  folio  . .     0    1    0     •  •     0    1    0 

Judgment,  uniether  by  default  or  final .    0    8    4    •  •     0    8    4 

Authority  to  receive  monies  out  of 
court 080. ^020 

Suggestions,  pleas  to  suggestions,  and 
subsequent  pleadings,  of  three  folios 
or  under,  inclusive  of  ingroesment  •  •     0    4    0    •  •     0    3    0 

If  above  three  folios,  for  every  folio 
drawing         ••    ^ 0    1     0    ••     0    1     0 

Issue  for  the  trial  of  facts  by  agree- 
ment, for  every  folio  .•         ..         ••     010..     010 

Special  case,  per  folio 010. .010 

Agreement  of  damages  and  copy,  if  five 
folios  or  under  068..     084 

Above  five  folios,  for  every  folio 
drawing         ••     0    1    0     ..     0    1    0 

And  copy  per  folio       ••         ••         ••004. .004 

Drawing  writ  of  inquiry  ••         ..     0    8    4     ••         Nil. 

Special  particulars  of  demand  or  set- 
off and  copy,  per  folio         ..         ••     008     ••     004 

Short  ditto  and  copy 050    ••026 

Abstract  of  pleas,  when  necessary,  and 
fair  copy,  and  copy  for  judge  . .     0    5    4     ••     0    8    4 

Bill  of  costs  and  copy  for  taxation,  per 

folio 0    0    8 

Copy  for  the  opposite  party    •  •         ..004 

Drawing  bill  of  costs  and  copy,  per 
folio  4</.,  not  to  exceed        ••040 

Copy  for  Uie  opposite  party,  per  iolio 
4^,  not  to  exceed     ..         • ..040 

Drawing  and  ingrossing  common  cog- 
novit, and  attendance  thereon        .  •     0  18    4     ••     0    6    8 


•  • 

•  • 
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Dkawi NO  Pleadings,  &C.—  Ahore^so         Under  iEM 

(contimued),  £    t,   d.  £  t,    d. 

If  special  and  long       100..     0  10    0 

Replication   accepting  money  out  of 
court,  in  fuU  of  demand,  inclusive  of 

instructions    ..         040*.0S0 

Similiter  or  joinder  of  issue  to  obtain 
order  to  try  before  sheriff    ..         ••         ..  ..030 

IlfOROSSINO  AND  COPTINO. 

Declarations,  above  ten  folios,  per  folio    00    4     ••     004 
Other  pleadings   before    enumerated, 

above  three  folios,  per  folio  ..         ..004. .004 
Issue  (pleadings),  if  fifteen  folios  or 

under 050..        — 

If  above  fifteen  folios,  for  every  folio..     0    0    4     ..     0    0    4 
Issue  (pleadings),  if  ten  folios  or  under  ..         ••034 

Above  ten  folios,  per  folio       •  -         .  •  . .         ..004 

All  proceedings  on  paper,  per  folio    ••00    4..     004 
The  like  on  parchment,  per  folio        ..006     ..004 
Judgments  for  non-appearance  on  spe- 
cially indorsed  writs,  or  writs  of  re- 
vivor, and  in  ejectment,  to  be  taken 
as  nine  folios,  including  the  writ  in 
actions  above  20/., '  and  six  folios 
under  20^ 
The  allowance  of  It  S«.  2d.  for  inter- 
locutory judgments  will  be  discon- 
tinued, and  Uie  drawing,  entry,  and 
other  charges  will  for  the  future  be 
according  to  this  scale. 
The  length  of  interlocutory  and  final 
judgments  will  be  allowed  as  hereto- 
fore. 

Notices. 

To  declare,  reply,  and  subsequent 
pleadings,  copy  and  service  ••         ..     040    ••OSO 

By  defendant  to  bring  issue  to  trial, 
copy  and  service 040     ..OSO 

For  special  jury  to  opposite  attorney, 
copy  and  service,  pursuant  to  section 
109 0    5    0     ••     0    S    0 

The  like  to  sheriff,  pursuant  to  section 

112 0    6    0     •.    0    S    0 

To  executor  or  administrator  of  sole 
defendant  deceased,  to  appear  to  writ 
and  suggestion         ..         ..         ••     050. .030 

To  sheriff  of  renewal  of  execution,  ex- 
clusive of  any  payment        ..         ..OfiO^.O^O 

To  plaintiff  in  error  to  assign  errors  ••     0    5    0     ••    0    3    0 

Of  discontinuance  of  error      ••         ••     040    ••     030 

Of  confession  of  error  ..         ••         ••     0    4    0     ••    0    3   0 

Of  plaintiff^s  in  error  intention  to  pro- 
ceed to  personal  representatives  of 
defendant  deceased •O5O..O30 


SCHSDULB  OF  COSTS. 


457 


Notices — {continued). 

Of  appearance  when  appearance  duly 
entered  and  notice  given  on  the  day 
of  appearance,  hot  not  otherwise    •  • 

Of  appearance  to  writ  of  reviTor        •  • 

To  plead  

Of  declaration  when  necessary,  copy 
and  sendee    ••         ..         ••         •« 

Of  objection  for  misjoinder  or  non- 
joinder of  plaintiff,  copy  and  service 

To  sheriff  to  discharge  a  prisoner  out 
of  custody,  copy  and  service  •• 

Notice  in  ejectment  to  defend  for  part 
of  premises  and  service       . .         . . 

If  above  three  folios,  for  every  folio 
additional       ..         ••         ••         .. 

Notice  of  admission  of  right  and  denial 
of  ouster  by  a  joint  tenant,  &c.        •  • 

If  above  three  folios,  for  every  folio  .  • 

Discontinuance  by  claimant  in  eject- 
ment and  service      •  •         • .         •  • 

Of  confession  of  action  of  ejectment  as 
to  the  whole  or  in  part,  and  service  • 

Of  trial,  inquiry,  demand  of  residence 
of  plaintiiJS^  of  authority  for  issuing 
writ,  and  all  other  common  notices.  • 

To  admit  or  produce,  if  short . .         • . 

The  like,  if  long  

If  very  long  and  special,  a  larger  al« 
lowance  may  be  made  in  cases  above 
20/. 

Additional  aUowance  for  mileage,  as 
upon  the  service  of  a  writ. 


Above  £20 
£    t.    d. 

Under  £20 
£    s.  d. 

0    4    0     .. 
0    5     0.. 
0    4    0.. 

0  3  0 
0  3  0 
0    3    0 

0    5    0 


0    4    0 


0    5    0. 
0    6    0. 


0     1     0 


0    6    0 
0    0    4 


0    5    0. 
0  10    0     • 


0  4  0 
0  7  6 
0  10    0 


0    5    0 
0    8    0 


0    4    0 


0  3  0 
0  5  0 
0    5    0 


Copt  and  Servicb. 

Of  special  and  common  rules  . .         • .     0    5    0 

Of  special  rule,  above  three  folios,  per 
folio  additional  . .         . .         ..004 

Of  summons  or  order  of  a  judge         ..030 

Of  order  to  charge  a  prisoner  in  exe- 
cution   0    5    0 

Of  master's  note  of  receipt  and  of  affi- 
davits in  ^TTor  in  fact  . .         .  •     0    7    0 

Of  master's  note  of  receipt  of  error  in 
law ..050 

Mileage  on  services  as  upon  a  writ  of 
summons. 


•  • 


0    4    0 


0    0 
0    3 


4 

0 


Ejectment. 

Instructions  to  sue^    and   examining 

deeds  ..         •.         .•         ••         ..0  13    4..        — 
If  a  question  of  title     * IIO*.        — 

Attendances. 

To  search  for  appearance  to  writ  of 
summons        ••         ••         ••         ••034..     034 
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Under  £2« 


0^0 

0     5     0 


0     S    4 
0     3    4 


ATTEMDAllCEt— (eOflliflMeJ).  AbOTe  £2t 

Two  f earches  will  be  allowed,  if  neces-    £   s.  d, 
Muily  made. 

To  obtain  undertaking  to  appear  to 
procett  0    5    0 

To  give  undertaking  to  appear  ..050 

Deponent  to  be  sworn  (where  allowed) 
for  rules  where  no  attendance  in  eourt, 
to  enter  exception  to  bail,  to  leave 
writ  at  sherifiTs  office,  to  obtain  re- 
turn to  writ,  to  alter  or  amend  plead- 
ings,  to  file  any  proceeding,  to  obtain 
office  copies,  consent  to  any  sum- 
mons, for  postea  (if  necessary ),  to  set 
down  case,  or  demurrer,  each  judge 
with  demurrer  book  or  special  ease, 
to  deliver  points  to  each  judge,  to 
ascertain  if  books  delivered  and  oiher 
like  attendances        0    S    4 

To  set  down  causes  for  trial    . .  ..068 

On  each  counsel  with  brief  at  trial,  fee 
under  twenty  guineas,  to  reduce  spe- 
cial jury,  summons  before  a  judge, 
and  to  pay  money  into  court  ..068     . .     0    S    4 

On  counsel  with  brief,  fee  twenty  guineas 
and  above      ••         ..         ••         ..     0  13    4 

To  receive  money  out  of  court  .  •     0  10    0 

Counsel  with  brief  on  motion,  if  above 
one  guinea  fee  • .         .  •         •  •     0    6    8 

If  one  guinea  only        ..         ••         ••0S4 

Consultation  with  counsel       ..         ••     0  13    4 

Conference  with  counsel         .  •         •  •     0    6    8 

Fee  on  every  record  or  writ  of  trial   . .     0    6    8 

For  common  jury  panel  ••         ..     0    8    4 

For  special  jury  panel  ••         ••     0    6    8 

To  obtain  names  of  viewers    •  •         ••068 

To  enter  any  suggestion  on  roll  when 

necessary       ..         ..         -.         ..084 

Attending  court  cause  madeTemanet..     0  13    4 

Attending  for  fresh  panels  after  remanet 
as  before. 

Attendances  incidental  to  agreement  of 
amount  of  damages  according  to  the 
circumstances. 

Attendance  in  pursuance  of  notice  to 
admit 0    6    8 

For  every  hour  beyond  one     •  •         ..068 

Attending  making  admissions,  except 

under  special  circumstances  ..068     ..034 

On  reference  to  master  upon  common 
matters,  such  as  to  compute  upon  a 
billorb<md 0    6    8 

Special  matters  0  13    4 

For  every  hour  after  the  first  . .         ..068 

If  counsel  in  attendance,  attorney  at- 
tending   0    6    8 

Above  one  hour  0  13    4 

To  attest  confession  in  ijectment      •  •     0    6    8 


0  6  8 

0  3  4 

0  3  4 

NU. 

0  3  4 

0  3  4 

0  3  4 

0  3  4 

0  3  4 

0  6  8 


0    3    4 
0    3    4 


0  6  8 

0  6  8 

0  i  4 

0  3  4 

0  6  « 
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Attendances— (conHiitfe^/). 

To  file  memoraDdum  of  error  and  obtain 
master's  receipt        

Assizes  each  day,  exclusive  of  expenses, 
but  inclusive  of  all  matters  transacted 
except  one  attendance  upon  each 
counsel  with  brief    • . 

Expenses,  exclusive  of  travelling,  for 
each  day        ••         >•      .••         •• 

Travelling  expenses,  the  amount  actu- 
ally and  reasonably  paid,  but  in  no 
case  exceeding  Is,  per  mile  one  way. 

If  two  causes,  m  each  per  day  for  at- 
tendance       ..         ..         ••         •• 

If  three  causes  or  more,  each  •  • 

If  more  than  one  cause,  expenses  at 
1/.  It.  each  day,  and  travelling  ex- 
penses to  be  divided  equally. 

Clerk's  attendance  discretionary  if  more 
than  one  cause,  or  in  special  cases 
not  exceeding  per  day,  inclusive  of 
expenses,  except  travelling  • .         •  • 

In  assize  towns  in  which  two  lists  are 
made,  and  in  special  jury  causes,  the 
attendance  of  the  attorney  will  not  be 
allowed  from  the  commission  day, 
but  only  from  such  period  as  his  at- 
tendance became  proper. 

On  writ  of  inquiry  or  writ  of  trial  at  a 
distance,  if  no  other  business,  inclu- 
sive of  expenses,  per  day     . .         .  • 

If  two  cases,  each        .  •  • . 

If  more  than  two  cases,  each  .  •         •  • 

Travelling  expenses  as  before,  and  to 
be  apportioned  if  more  than  one 
cause. 

In  Lfondon  or  Middlesex  or  in  same 
town,  on  trial  or  writ  of  inquiry,  when 
cause  in  paper,  and  not  tried,  per  day 

On  trial 

Ditto,  if  occupied  the  whole  day        • . 

Managing  clerk  to  conduct  cause  at  a 
distance  when  only  one  cause,  per 
day      ..         .... 

If  more  than  one  cause,  each  . .         •  • 

Travelling  and  other  expenses  the  same 
as  attorney. 

Court  on  motion  rule  nisi  granted 

The  like  on  rule  absolute  after  rule  nisi 

The  like,  previous  to  argument,  pet  day 

The  like  in  cases  set  down  in  the  paper, 
not  exceeding  for  a  whole  term 

After  term  when  sittings,  not  exceeding 


Above  £20 
£  s.    d, 

0    6    8 


2    2    0 
1     1     0 


\ 


Taxation  on  postea 


More  according  to  time  occupied. 


{ 


•  • 


Under  £20 
£    s,   d. 

0    8    4 


]  n    6 
1     1     0 


1     1     0 


2    2    0     ..     1     1 

0 

1  11     6     ..     0  13 

4 

1     1     0     ..     0  13 

4 

0  13 

4 

. . 

0 

6 

8 

1     1 

0 

• . 

0 

13 

4 

2    2 

0 

•  • 

— 

1  n 

6 

• . 

0 

13 

4 

1     1 

0 

. . 

0 

10 

6 

0    6 

8 

. . 

0 

3 

4 

0  13 

4 

. . 

0 

6 

8 

0    6 

8 

. . 

0 

3 

4 

2    0 

0 

• . 

1 

0 

0 

1     0 

0 

a  . 

0 

10 

0 

0  13 

4 

a  • 

0 

3 

4 

to 

to 

1     0 

0 

.  . 

0 

6 

8 

x2 
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AboTt  £»  Vndm  £» 

Attbmpahcei    eontimud,  £  t,  d.  £  **  d. 

Ditto,  cottt  of  cause  otherwi^  than  on  (      ^       I  0    S    4 

^^^        "\on  4/" 

Ditto,  cotti  of  judgment  only,  and  ordi- 
nary interlocutory  matters  •  •         ••     0    8    4     ••    0    3    4 

Briefs, 

Minutes  of  endence ••         ••    0  19    4 

Brief  and  one  fair  copy  where  cause 
tried  before  a  judge  of  a  Court  of  Re- 
cord where  attorneys  are  not  allowed 
to  act  as  advocates,  not  exceeding  •  •  ••         ••    2    0    0 

In  the  like  case,  fee  to  counsel  and 
clerk 1    8    « 

For  drawing,  per  folio  ••         ••         ..010 

Copying  ..004 

Term  Fees  and  Letters. 

Proper  business  0  IS    0    ••     0  10    0 

Agency 0  15    0     ..     0  12    0 

Letters   when    no    term    fee    proper 

business         0    3    0     ..     0    2    0 

Agency 0    5    0     ..    0    3    0 

Letters  in  interlocutory  matters  proper  0  2  0  •  •  — 
Agency  ..  ..  ••  ..  ..030..  — 
In  actions  under  20^  no  allowance  will 

be  made  for  '*  letters"  for  the  vacation 

preceding  the  term  in  which  a  term 

fee  shall  be  allowed. 

Letters. 

Letter  before  action  and  other  letters*  •     0    3    6     ..    0    2    0 
Circular  letters  after  the  first  ..         ..01     6. .010 

Affidavits. 

Drawing  special  affidavits,  per  folio  . .     0    1    0     . .     0    10 

Engrossing  same,  exclusive  of  affidavits 
of  increase 004..       Nil. 

Common  affidavits,  of  five  folios  or 

under,  including  engrossing  and  oath    060     ••050 

Affidavit  of  increase,  including  en- 
grossing and  oath     ••         ••         ••  ..         ..050 

Copy  for  the  other  side  ..         ..  ..         ..020 

Searches. 

All  common  searches,  exclusive  of  pay- 
ment ..         ..         0    8    4     ..     0    3    4 

Ifverylong 0  18    4     .•     0    6    8 

Counsel. 

To  attend  reference  to  master,  not  ex- 
ceeding, except  on  examination  of 
witnesses       2    2    0     ..       Nil 

To  settle  special  indorsement  on  writ.  •      Nil.  Nil. 

Warrant  of  Attornet. 
Costs  of  signing  judgment      ••         ••     8  10    0     ••        — 
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•  • 


Defendants. 

Appetnuice        •  •         .  • 

Foreich  additional  defendant,  inclusive 

of  payment     ••         ••         ••         •• 

A  Mcond  summons  and  order  for  time 

to  plead  shall  be  allowed  in  special 
aboye  20/.  when  necessary. 


Counsel's  Clerk's  Fees. 

The  fees  to  be  allowed  to  counsel's 

derk  not  to  exceed  as  under : — 
Upon  a  fee  under  5  guineas  .  • 
5  guineas  and  under  10  guineas 
10  guineas  and  under  20  guineas 
20  guineas  and  under  30  gruineas 
80  guineas  and  under  50  guineas 
M  giuneaa  and  upwards 


•  • 


AboreittO 
£  t.  d. 

0    7    0 
0    16 


0 
0 
0 
0 
1 
2 


2 

5 
10 
15 

0 
10 


6 
0 
0 
0 
0 
0 


per  cent. 


On  Consultations. 

Senior's  clo-k     ••         ••         ..  ..  0 

Junior's  clerk    •  •         •  •         •  •  . .  0 

On  general  retainer      .  •         .  •  •  •  0 

On  common  retainer    •  •        •  •  •  •  0 

On  conference  ••         ••        ••  *•  0 


7 
2 
10 
2 
5 


6 
6 
6 
6 
0 


•  • 


l7Bdtr£tO 
£.  s.  d. 

0    6    0 
0    1     6 


V  AMowance  to  Witnesses.^ 


If  resident  in 
the  town  fn 
which  the 
cause  is  tried. 

£   t.   d. 


0    5    0 


Common  witnesses,  such  as  labourers, ) 
journeymen,  ficc,  per  diem  .  •        •  •  j 

Msster  tradesmen,  yeomen,  and  fer- (      ^ 
men,  per  diem         .  •         •  •     firom  |  a  i  a    a 

(0  10  6 
iem  <      to 

ll     1  0 

1     1  0 


Auctioneers  and  accountants,  per  diem 


^fessional  men,  per  diem     •  • 

IHtto,  incIusiTe  of  all,  except  traveUing  I        ^^ 
expenses,  per  diem j 

Attonnes  or  other  clerks,  per  diem    ••     0  10    6 


•• 


If  resident 
at  a  distance 

fh>mthe 
place  of  trial. 
£    s,    d. 
0    5    0 

to 
0    7    6 

0  10    0 

to 
0  15    0 

0  10    6 
to 

1  1    0 


a 

{: 


fO  15 
..<      to 

U    1 


2  2 
to 
Z    8 


0 
0 


See  Doiodell  ▼.  Royal  Australian  Steam  Navigation  Companj  (L.  J.  28, 
(I.B.  M9):  where  the  expenses  of  maintenance  of  the  plaintiff  (who  was 
aiuterUi  witness  on  his  own  behalf),  after  a  verdict  in  his  fliToar,  and  until 
*  nie  nisi  for  a  new  trial  was  disposed  of,  were  allowed  him. 
^Ab  affldarit  of  increase  ought  not  to  state  that  the  expenses  charged  for 
!!^||f*Ms  hare  been  paid  to  them,  miless  ther  have  been  actually  paid  to 
ywj  11  the  time  when  it  is  made;  the  fact  of  the  money  due  to  a  witness 
^  U«  attendance,  baring  been  set  off  against  expenses  incurred  by  the 
■jieeessfiil  party  in  couTeying  him  to  the  assise  town,  and  keeping  him 
»«•,  is  insuffldeat  {Cro$$  t.  IhirrtU,  L.  J.  29,  £x.  478). 
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AUawance  to  Witne$$e8^{contmued). 

IfMtidmtiii 
the  town  in 
which  the 
cauM  it  tried. 


Engineers  and  surveyorsi  per  diem 


1     1    0 


If  resident 
at  a  distance 

from  the 
place  of  trial. 

£     M.     d. 


•  • 


Notaries,  per  diem 
Gentlemen       •  • 


1 


1 

1 


0 
0 


{: 


1 

to 
S 
1 


0 
0 


with  sahi 
Esquires  .^^^^ 


ihpoe 
daily 


Bankers 


Merchants       

Females,  according  to  station  in  life,  ( 
per  diem        firomj^ 


11owance,except 
after  the  first 
day,  and  then  a 
reasonable  sum 
for  refreshment 
and  conveyance^ 

5    0 
to 
10    0 


1     1     0 

per 

diem. 


0  5 
to 

1  0 


Police  inspector,  per  diem 


Police  constable 


0    5    0 


0    3    0 


(0    7 
..<       to 

(O  10 

(0    5 

..<       to 

lo    7 


0 
6 

0 
0 

6 


If  the  witnesses  attend  in  one  cause 

only,  they  will  be  entitled  to  the  full 

allowance.    If  they  attend  in  more 

than  one  cause  they  will  be  entitled 

to  a  proportionate  part  in  each  cause 

only. 
The  travelling  expenses  of  witnesses 

shall  be  allowed  according  to  the 

sums  reasonably  and  actually  paid, 

but  in  no  case  shall  exceed  It.  per 

mile  one  way. 

MisceUaneout. 

Close  copy  of  proceedingrg  in  agency  cases,  iid,  per  folio, 
according  to  actual  length. 

In  cases  under  20/.  no  allowance  will  be  made  in  respect  of 
the  following  matters:— 

Attending  deponent  to  be  sworn  to  affidavit. 
Advice  on  evidence. 
Maps,  plans,  or  models. 
For  maps  or  plans,  when  used  in  cases  above  20/.,  from  IL  It. 
to  3/.  Zt. 

All  other  allowances  will  be  made  as  heretofore,  except  so  far 
as  it  may  be  necessary  to  reduce  or  increase  the  same  con- 
formably to  the  scale  of  fees  published  on  the  24th  November, 
1852. 

Campbell. 
John  Jbrvis. 
Fred.  Pollock. 
£.  H.  Alderson. 

W.  WXGHTMAH. 

27th  January,  185S. 


T.  J.  Platt. 
W.  Erlb. 
T.  N.  Talpourd. 
Saml.  Martin. 
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The  following  are  the  modes  of  addressing  Writs 
and  Notices  to  the  Sheriflfe  of  the  different 
Counties  of  England. 

In  London  there  are  two  sherifiB,  and  the  writ  is  directed 
accordingly  <'  To  the  sberiflb  of  London.'' 

In  Middlesex  the  two  sherifis  of  London  act  as  sheriff, 
and  in  law  constitute  hut  one  sheriff;  the  writ  is  directed 
accordingly  <<  To  the  sheriff  of  Middlesex." 

In  the  counties  palatine  writs  are,  hy  tbe  Common  Law 
Procedure  Act,  1852,  in  cases  within  the  provisions  of  that 
act,  to  he  directed  aod  delivered  to  the  sheriffs:  (s.  122.) 
Writs  and  notices  may  now,  therefore,  be  addressied  '*  To 
the  sheriff  of  the  county  palatine  of  Lancaster,"  or  '*  of 
Durham  and  Sadberge." 

To  the  sheriffs  of  the  following  cities^  writs  and  notices 
are  to  be  addressed  asfouows : — **  To  the  sheriff  of  tbe  city 
of  Bristol,"  "of  Canterbury,"  "of  Chester,"  "of  Exeter,^' 
"  of  Gloucester,"  "  of  Lincoln,"  "  of  Norwich,"  "  of  Wor- 
cester," "  of  York." 

Writs  to  be  executed  in  the  city  of  Oxford  are  addressed 
to  the  sheriff  of  the  county. 

The  writ  to  the  sheriff  of  Lichfield  is  thus  addressed:— 
*'  To  the  sheriff  of  the  city  of  Lichfield  and  the  county  of 
the  same  city." 

The  following  is  the  direction  of  the  writ  and  notices  to 
towns  which  are  counties  of  themselves : — "  To  the  sheriff  of 
the  town  and  county  of  Haverfordwest,"  "  of  Kingston- 
upon-Hull,"  "of  Newcastle-upon-Tyne,"  "of  Notting- 
ham," "of  Poole,"  "  of  Southampton." 

To  the  sheriff  of  Carmartlien  units  must  be  directed  "  To 
the  sheriff  of  the  county  of  the  borough  of  Carmarthen." 

To  the  Cinque  ports  the  writ  is  directed  thus:^^*  To  our 
constable  of  our  castle  of  Dover,  or  to  his  deputy  or  lieu- 
tenant" 

In  the  Isle  of  Efy  the  writ  is  directed  "To  the  sheriff  of 
Cambridgeshire." 

In  the  borough  of  Southwarh  the  writ  is  directed  "  To  the 
sheriff  of  Surrey." 

To  Berwick'Upon''Tweedy  writs  are  directed  "To  the 
sheriff  of  the  county  of  the  borough  and  town  of  fierwick- 
upon-Tweed." 

To  the  coroners  of  a  county f  Jfc,  the  writ  is  directed 
thus : — "  To  the  corouers  of  our  county  of  ,"  or  "  of 

our  city  of  ." 


4&i 


To  Berwiekf  however^  the  writ  i$  dhreeted  '^To  the  coroner 
of  the  oounty  of  the  borough  and  town  of  Berwick-npoo 
Tweed." 

To  €li$or$  a  is  direeted  thu$:^To  A.  B.  and  C  D^ 
eluon  appointed  by  our  conrt  of  ,  in  this  behalf." 
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[23  &  24  Vict.  c.  34.] 

An  Act  to  amend  the  Law  relating  to  Petitions  of 
Rights  to  simplify  the  ProceedingSy  and  to  make 
JProvisions  for  the  Costs  thereof 

[3rd  Julj,  I860.] 

Whbbkas  it  18  expedient  to  amend  the  law  relating  to 
petitions  of  right,  to  simplify  the  procedure  therein,  to  make 
proyision  for  the  recovery  of  costs  in  such  cases,  and  to 
assimilate  the  proceedings,  as  nearly  as  may  be,  to  the  course 
of  practice  and  procedure  now  in  force  in  actions  and  suits 
between  subject  and  subject :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  ana  temporal,  and  commons, 
in  this  present  •parliament  assembled,  and  by  the  authority 
of  the  some,  as  rollows: — 

1.  A  petition  of  right  may,  if  the  suppliant  think  fit,  be  Petitions  of 
intituled  in  any  one  of  the  superior  courts  of  common  law  or  [*^*  I"!  fa^ 
equity  at  Westminster  in  which  the  subject  matter  of  such  ^^  of^t^e 
petition  or  any  material  part  thereof  would  have  been  cog-  superior 
nizable^  if  the  same  had  been  a  matter  in  dispute  between  ^^^f^^ter 
subject  and  subject, t  &nd  if  intituled  in  a  court  of  common 

law  shall  state  in  the  margin  the  venue  for  the  trial  of  such 
petition ;  and  such  petition  shall  be  addressed  to  Her  Majesty 
m  the  form  or  to  the  effect  in  the  schedule  to  this  act  The  form,  na- 
annezed  (No.  1),  and  shall  state  the  christian  and  surname  {^J^;*oAk^* 
and  Qsual  place  of  abode  of  the  suppliant  and  of  his  attorney,  petition  as  in 
if  any,  by  whom  the  same  shall  be  presented,  and  shall  set  icheduie  No. 
forth  with  convenient  certainty  the  facts  entitling  the  sup-  ^* 
pliant  to  relief,  and  shall  be  signed  by  such  suppliant,  his 
counsel  or  attorney. 

2.  The  said  petition  shall  be  left  with  the  Secretary  of  Petition  to  be 
State  for  the  Home  Department,  in  order  that  the  same  may  *^  ^^^  <^^ 
be  submitted  to  Her  Majesty  for  Her  Majesty's  eracious  state^7tho 
consideration,!  and  in  order  that  Her  Majesty,  if  sue  shall  Home  De- 
think  fit,  may  grant  her  fiat  that  right  be  done,  and  no  fee  g^J^M^j^ty^'s 

flat. 

*  The  Cmurt  of  Ghancery  has  no  Jurisdiction  to  entertain  a  petlticm  of 
rigbt  to  adjudicate  npon  a  claim  to  lands  belonging  to  the  Crown,  situate 
in  A  eokmy  (HolsMst  t.  Reg.t  10  W.  R.  39,  Ch.) 

t  A  petition  of  right  must  be  limited  to  such  matters  as  are  cognisable 
in  A  court  of  lew  or  equitj  between  subject  and  subject :  see,  per  Erie,  C.  J., 
Irwim  r.  Sir  George  Greg  (1  New  Reports,  S87). 

X  There  would  seem  to  be  a  legal  duty  Imposed  upon  the  Secretary  of 
State  to  submit  the  petition  to  Her  Majesty ;  but  it  wotud  also  seem  to  be  his 
duty  to  adrise  Her  Majesty  whether  she  should  grant  or  withhold  her  fiat 
thereto,  and  be  cannot  be  required  to  state  what  advice  he  has  so  given  to 
Her  Mi^Jastj  {Inoin  j.  Sir  George  Greg,  ubi  eupra), 
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or  sum  of  money  shall  be  payable  hj  tbe  snppliant  on  so 
leaving  such  petition,  or  upon  nis  receiving  back  the  same. 

Upon  fiat  3.  Upon  Her  Majesty's  fiat  bein?  obtained  to  such  petition, 

ui*nw!**peti-    *  ^Py  ^^  ®°^^  petition  and  fiat  shall  be  left  at  the  office  of 

tion,  &c.,  to    the  solicitor  to  the  Treasury,  with  an  endorsement  thereon 

^«  i«ft  ?        in  the  form  or  to  the  effect  in  the  schedule  (No.  2)  to  this 

ctto/of  the     ^^  annexed,  praying  for  a  plea  or  answer  on  behalf  of  Her 

Treasury  en-   Majesty  within  twenty-eight  days,  and  it  shall  thereupon  be 

schSuie  ^    *^®  ^"*7  ^^  ^®  ^^  solicitor  to  transmit  such  petition  to  the 

No.  2.  particular  department  to  which  the  subject  matter  of  such 

petition  may  relate,  and  the  same  shall  be  prosecuted  in  the 

court  in  which  the  same  shall  be  intituled,  or  in  such  other 

court  as  the  Lord  Chancell<»r  may  direct 

Time  for  an-       4.  The  time  for  answering,  pleading,  or  demurring  to  such 

?he  cJoiJ'n.     petition,  on  behalf  of  Her  Majesty,  shall  be  the  said  period 

of  twenty-eight  days  after  the  same,  with  such  prayer  of  a 

plea  or  answer  as  aforesaid,  shall  have  been  Jeft  at  the  office 

of  the  solicitor  to  the  Treasury,  or  such  further  time  as  shall 

Power  to        be  allowed  by  the  court  or  a  judge :  Provided  always,  that  it 

^!!."*1^***     shall  be  lawful  for  the  Lord  Chancellor,  on  the  application 

" of  the  Attorney-General  or  of  the  suppliant,  to  change  the 

court  in  which  such  petition  shall  be  prosecuted,  or  the  venue 
for  the  trial  of  the  same. 

•Time  for  an-  5.  In  cage  any  such  petition  of  right  shall  be  presented  for 
other  pOTMni,  ^^  recovery  of  any  real  or  personal  property,  or  any  right  in 
parties  to  the  or  to  the  same,  which  shall  have  been  granted  away  or  dis- 
P«^'*io°«  posed  of  by  or  on  behalf  of  Her  Majesty  or  her  predecessors, 
a  copy  of  such  petition,  allowance,  and  fiat  shall  be  served 
upon  or  left  at  the  last  or  usual  or  last  known  place  of  abode 
ot  the  person  in  the  possession,  occupation,  or  enjoyment  of 
such  property  or  right,  endorsed  with  a  notice  in  the  form 
set  forth  in  the  schedule  (No.  3),  requiring  such  person  to 
appear  thereto  within  eight  days,  and  to  plead  or  answer 
lliereto  in  the  court  in  which  the  same  shall  be  prosecuted 
within  fourteen  days  after  the  same  shall  have  been  so  served 
or  left  as  aforesaid ;  and  it  shall  not  be  necessary  to  issue 
any  scire  fiEtcias  or  other  process  to  such  person  for  the  pur* 
pose  of  requiring  him  to  appear  and  plead  or  answer  to  such 
petition,  but  he  shall  within  the  time  so  limited,  if  it  be  in- 
tended by  him  to  contest  such  petition,  enter  an  appearance 
to  the  same  in  the  form  set  forth  in  schedule  (No.  4)  t%  this 
act  annexed,  or  to  the  like  efifect,  and  shall  plead,  answer,  or 
demur  to  the  said  petition  within  the  time  specified  in  such 
notice,  or  such  further  time  as  shall  be  allowed  by  the  court 
or  a  judge. 

The  aniwer        6.  Such  petition  maybe  answered  hy  way  of  answer,  plea, 

•uch^tuion.  ^^  demurrer  in  a  court  of  equity,  or  in  a  court  of  common 

law  by  way  of  plea  or  demurrer,  or  by  both  pleas  and  de- 

murrer^  by  or  in  the  name  of  Her  Majesty's  Attorney-General 
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on  behalf  of  Her  Majesty,  and  by  or  on  behalf  of  any  other 
person  who  may  in  pursuance  hereof  be  called  upon  to  plead 
or  answer  thereto,  in  the  same  manner  as  if  sucn  petition  in 
a  court  of  equity  were  a  bill  filed  therein,  or  if  the  petition 
be  prosecuted  in  a  court  of  common  law  as  if  the  same  were 
a  declaration  in  a  personal  action,  and  without  the  necessity 
for  any  inquisition  finding  the  truth  of  such  petition  or  the 
right  of  the  suppliant,  and  such  and  the  same  matter  as 
would  be  sufiicieut  ground  of  answer  or  defence  in  point  of 
law  or  fact  to  such  petition  on  the  behalf  of  Her  Majesty 
mav  be  alleged  on  behalf  of  any  such  other  person  as  afore- 
said called  on  to  plead  or  answer  thereto. 

7.  So  fiftr  as  the  same  may  be  applicable,'and  except  in  so  far  The  practice 
as  may  be  inconsistent  with  this  act,  the  laws  and  statutes  in  of  procure 
force  as  to  pleading,  evidence,  hearing,  and  trial,  security  for  in  action  and 
costs,  amendment,  arbitration,  special  cases,  the  means  of  J^wiJ^JJand^ 
procuring  and  taking  evidence,  set-off,  appeal,  and  proceed-  Subject  fhau 
mgs  in  error  in  suits  m  canity,  and  personal  actions  between  extend  to  pe- 
subject  and  subject,  and  the  practice  and  course  of  procedure  righ°\o'far 
of  tne  said  courts  of  law  and  equity  respectively  for  the  time  as  applicable. 
being  in  reference  to  such  suits  and  personal  actions,  shall, 

unless  the  court  in  which  the  petition  is  prosecuted  shall 
otherwise  order,  be  applicable  and  apply  and  extend  to  such 
petition  of  right :  Provided  always,  that  nothing  in  this  sta- 
tute shall  be  construed  to  give  to  the  subject  any  remedy 
against  the  Crown  in  any  case  in  which  he  would  not  have 
been  entitled  to  such  remedy  before  the  passing  of  this  act. 

8.  In  case  of  a  failure  on  the  behalf  of  Her  Majesty,  or  of  Decrees  or 
any  such  other  person  as  aforesaid  called  upon  to  answer  or  {ji^SJJautt 
plead  to  such  petition,  to  plead,  answer,  or  demur  in  due 

time,  either  to  such  petition  or  at  any  subsequent  stage  of 
the  proceedings  thereon,  the  suppliant  shall  be  at  liberty  to 
apply  to  the  court  or  a  judge  tor  an  order  that  the  petition 
may  be  taken  as  confessed ;  and  it  shall  be  lawful  for  such 
court  or  judge,  on  being  satisfied  that  there  has  been  such 
failure  to  plead,  answer,  or  demur  in  due  time,  to  order  that 
such  petition  may  be  taken  as  confessed  as  against  Her  Ma- 
jesty or  such  other  party  so  making  default ;  and  in  case  of 
default  on  the  behalf  of  Her  Majesty  and  any  other  such  per- 
son (if  any)  called  upon  as  aforesaid  to  answer  or  plead 
thereto,  a  aecree  may  be  made  by  the  court,  or  leave  may  be 
^v^n  by  the  court,  on  the  application  of  the  suppliant,  to 
sign  judnnent  in  favour  of  the  suppliant :  Provided  always, 
that  such  decree  or  judgment  may  afterwards  be  set  aside  by 
such  court  or  a  jud^e,  in  their  or  his  discretion,  on  such  terms 
as  to  them  or  him  miU.  seem  ^U 

0.  Upon  everj'  such  petition  of  right  the  decree  or  judg-  Form  of 
ment  of^the  court,  whether  given  upon  demurrer  upon  the  Sjjf^f"*®' 
pleadings  or  upon  a  default  to  answer  or  plead  in  time,  or 
after  hearing  or  verdict,  or  in  error,  shall  be  that  the  suppli- 


46B 


APPKin>IX. 


CmU  reco- 
verable by 
the  Crown 
and  any 
other  peraon 
party  to  the 
petitioa. 


ant  is  or  is  not  entitled  either  to  the  whole  <»'  to  some  portion 
of  the  relief  sought  by  bis  petition,  or  such  other  relict  as  the 
court  may  think  right,  and  such  court  may  give  a  decree  or 
judgment  that  the  suppliant  is  entided  to  sach,  relief  and 
upon  such  terms  and  conditions  (if  any)  as  such  ooort  shall 
think  just. 

EOect  of  10.  In  all  cases  in  which  the  judgment  commonly  called  a 

Judsnaat  of  judgment  of  amoveas  manus  has  heretofore  been  pronoiinced 
JSSJSSr         or  given  upon  a  petition  of  right,  a  judgment  that  the  suppli- 
ant is  entitled  to  relief  as  hereinbefore  provided  ahall  be  of 
such  and  the  same  effect  as  such  judgment  of  amovess  manus. 

11.  Upon  any  such  petition  of  right  the  Attorney-General 
or  other  person  appearing  on  behalf  of  Her  Majesty,  and 
every  such  other  person  as  aforesaid  who  shall  appear  and 
plead  or  answer  to  such  petition,  shall  be  entitlcxl  respec- 
tively to  recover  costs  against  the  suppliant,  in  the  same 
manner,  and  subject  to  the  same  restrictions  and  discretion, 
and  under  the  same  rules,  regulations,  and  provisions,  so  far 
as  they  are  applicable,  as  are  or  may  be  usually  adopted  or 
in  force  touclung  the  payment  or  receipt  of  costs  in  proceed- 
ings between  subject  and  subject,  and  for  the  recovery  of 
such  costs  such  and  the  same  remedies  and  writs  of  execu- 
tion as  are  authorized  for  enforcing  payment  of  costs  upon 
judgments  in  personal  actions  or  decrees,  rales  or  orders, 
shaS  and  may  be  prosecuted,  sued  out,  and  executed  respec- 
tively by  or  on  behalf  of  Her  Miyesty  and  of  such  other  per- 
son as  aforesaid  as  shiJl  appear  and  plead  to  such  petitum, 
and  any  costs  recovered  on  behalf  of  Her  Majesty  shall  be 
paid  into  the  Exchequer,  and  shall  become  part  of  the  ora- 
solidated  fund,  except  where  such  petition  shall  be  defendra 
on  behdf  of  Her  Majesty  in  her  private  capacity,  in  which 
case  such  costs  shall  be  paid  to  the  Treasurer  of  Her  Majesty's 
Household,  or  such  otner  person  as  Her  Majesty  shall  ap- 
point to  receive  the  same. 

The  nipidi.  12.  Upon  anv  such  petition  of  right  &e  suppliant  shall  be 
titiVd  toU^te  ^^^^  to  costs  against  Her  Majesty,  and  also  against  aoy 
other  person  appearing  or  pleading  or  answering  to  any  such 
petition  of  ri^t,  in  hke  manner,  and  subject  to  the  same 
rules,  regulations,  and  provisions,  restrictions,  and  discretioa, 
as  far  as  they  are  applicable,  as  are  or  may  be  usually 
adopted  or  in  force  touching  the  risht  to  recover  oos<9  in 
proceedings  between  subject  and  subject ;  and  for  the  re- 
covery of  any  such  costs  from  any  such  person,  odier  tbsn 
Her  Majesty,  appearing  or  pleading  or  answering  in  puna- 
ance  hereof  to  any  such  petition  ofright,  sudi  and  the  same 
remedies  and  writs  of  execution  as  are  authorized  for  enforc- 
ing payment  of  costs  upon  rules,  orders,  decrees,  or  judg- 
ments m  personal  actions  between  subject  and  subject  shall 
and  may  be  prosecuted,  sued  out,  and  executed  on  behalf  of 
such  suppliant 
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13.  Wheneyer,  upon  any  such  petition  of  right,  a  jadg-  Decree  or 
menty  order,  or  decree  shall  be  eiyen  or  made  Uiat  the  sap-  ^avo^^f  the 
pliant  18  entitled  to  relief,  and  were  shall  be  no  rehearine,  suppliant  to 
appeal,  or  writ  of  error,  or  in  case  of  an  appeal  or  proceed-  Jj^^"*"*^ '® 
ings  in  error  a  judgment,  order,  or  decree  shall  have  been  or^the^a^ 
affirmed,  given,  or  made  that  the  suppliant  is  entitled  to  surer  of  the 
relief,  or  upon  any  rule  or  order  being  made  entitling  the  fom^of^schS. 
suppliant  to  costs,  any  one  of  the  judges  of  the  court  in  which  duie  No.  s. 
such  petition  shall  have  been  prosecuted  shall  and  may,  upon 
application  in  behalf  of  the  suppliant,  after  the  lapse  of  four- 
teen days  from  the  making,  giving,  or  affirming,  of  such  • 
judgment  or  decree,  rule,  or  order,  certify  to  the  commis- 
sioners of  Her  Majesty's  Treasury,  or  to  the  Treasurer  of  Her 
Majesty's  Household,  as  the  case  may  require,  the  tenor  and 
purport  of  the  same,  in  the  form  in  the  schedule  (No.  5)  to 

this  act  annexed,  or  to.  the  like  effect;  and  such  certificate 
may  be  sent  to  or  left  at  the  office  of  the  Commissioners  of 
Her  Majesty's  Treasury,  or  of  the  Treasurer  of  Her  Majesty's 
Household,  as  the  case  may  be. 

14.  It  shall  be  lawful  for  the  Commissioners  of  Her  Ma-  Satiafoction 
jesty's  Treasury,  and  they  are  hereby  required,  to  pay  the  meiu^nd'^" 
amount  of  any  monies  and  costs  as  to  which  a  judgment  or  co»tf. 
decree,  rule,  or  order  shall  be  ffiven  or  made  that  the  sup- 
pliant in  any  such  petition  of  right  is  entitled,  and  of  which 
judgment  or  decree,  rule,  or  order  the  tenor  and  purport 

shall  have  been  so  certified  to  them  as  aforesaid,  out  of  any 
monies  in  their  hands  for  the  time  being  legally  applicable 
thereto,  or  which  may  be  hereafter  voted  by  Parliament  for 
that  purpose,  provided  such  ptition  shall  relate  to  any 
public  matter;  and  in  case  the  same  shall  relate  to  any 
private  property  of  or  enjoyed  by  Her  Majesty,  or  any  con- 
tract or  engagement  made  by  or  on  behalf  of^^  Her  Majesty, 
or  any  matter  affecting  Her  Majesty  in  her  private  capacity, 
a  certificate  in  the  form  aforesaid  may  be  sent  to  or  left  at 
the  office  of  the  Treasurer  of  Her  Majesty's  Household,  or 
such  other  person  as  Her  Majesty  shall  from  time  to  time 
appoint  to  receive  the  same,  and  the  amount  to  which  the 
suppliant  is  entitled  shall  be  paid  to  him  out  of  such  funds  or 
monies  as  Her  Majesty  shall  be  graciously  pleased  to  direct 
to  be  applied  for  that  purpose. 

15.  It  shall  be  lawful  for  the  judges  of  the  said  courts  of  Power  to 
law  and  equity  respectively,  or  any  three  or  more  of  the  JS^jfJ^^,®^ 
judges  of  me  Court  of  Chancery,  of  whom  the  Lord  Chan-  and  reguia- 
oellor  shall  be  one,  and  for  any  eight  or  more  of  the  judges  ^^<^>  ^c* 
of  the  courts  of  common  law,  of  whom  the  chiefs  of  each  of 

the  said  courts  shall  be  three,  from  time  to  time  to  make 
all  such  ffeneral  rules  and  onlers  in  their  said  rrapective 
courts  of  law  and  ec^uity,  for  regulating  the  pleadine  and 
practice  on  such  petitions  of  right,  and  for  the  effectual  exe- 
cution of  this  act  and  of  the  intention  and  object  hereof,  and 
lor  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the 
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several  mattere  herein  contained,  and  the  performance  thereof, 
and  for  the  government  and  conduct  of  the  officers  of  their 
respective  courts  in  and  relating  to  the  distribation  and  per- 
formanoe  of  the  duties  and  busmess  to  be  done  or  performed 
in  execution  of  this  act,  as  such  judges  may  think  fit,  reason- 
able, necessary,  or  proper,  and  to  frame  such  writs  and  forms 
of  proceedings  as  to  tnem  may  seem  expedient  for  the  pur- 
poses aforesaid  ;  and  all  sucn  rules,  orders,  or  re^ulatioos 
shall  be  laid  before  both  Houses  of  Parliament,  if  Parlia- 
ment be  then  sitting,  immediately  upon  the  making  of  the 
same,  or  if  Parliament  be  not  sitting  then  within  five  days 
after  the  next  meeting  thereof;  and  no  such  rule,  order,  or 
regulation  shall  have  effect  until  three  months  after  the  same 
shall  have  been  so  laid  before  both  Houses  of  Parliament; 
and  any  rule,  order,  or  regulation  so  made  shall  from  and 
after  such  time  aforesaid  be  binding  and  obligatory  on  the 
said  courts,  and  on  any  Courts  of  Error  or  Appeal  into 
which  any  judgments  or  decrees  of  the  said  courts  shall  be 
carried  by  any  writ  of  error  or  appeal,  and  be  of  the  like 
force  and  effect  as  if  the  provisions  contained  therein  had 
been  expressly  enacted  by  Parliament:  Provided  always, 
that  it  shall  be  lawful  for  the  Queen's  most  excellent  Ma- 
jesty, h^  any  proclamation  inserted  in  the  London  Gazette, 
or  for  either  of  the  Houses  of  Parliament,  by  any  resolution 
passed  at  any  time  within  three  months  next  after  such  rules, 
orders,  and  regulations  shall  have  been  laid  before  Parlia- 
ment, to  suspend  the  whole  or  any  part  of  such  rules,  orders, 
or  regulations,  and  in  such  case  the  whole,  or  such  part 
thereof  as  shall  be  so  suspended,  shall  not  be  binding  and 
obligatory  on  the  said  courts. 

interpreta-  ig.  Jq  the  construction  of  this  act  the  words  "  Her  Ma- 
lono  lermi.  jggty  «  gjjjjj  extend  to  and  include  Her  Majesty's  successors; 
and  the  words  *'  Lord  High  Chancellor"  and  ''  Lord  Chan- 
cellor "  respectively  shall  mean  and  include  Keeper  of  the 
Ghreat  Seal  and  Commissioners  for  executing  the  office  of 
Lord  Chancellor  or  Keeper  of  the  Great  Seal;  the  word 
^  court "  shall  be  understood  to  mean  any  one  of  the  superior 
courts  of  common  law  or  equity  at  Westminster  in  which 
any  such  petition  is  presented ;  the  word  "  relief''  shall 
comprehend  every  species  of  relief  claimed  or  prated  for  in 
any  such  petition  of  right,  whether  a  restitution  of  any  in- 
corporeal right,  or  a  return  of  lands  or  chattels,  or  a  pay- 
ment of  money  or  damages,  or  otherwise;  and  the  word 
"judge  "  shall  be  understood  to  mean  a  judge  or  baron  of 
any  of  the  said  courts  respectively ;  and  wherever  in  this 
act,  in  describing  or  referring  to  any  person,  party,  or  tlung, 
any  word  importing  the  singular  number  or  masculine  or 
feminine  gender  is  used,  the  same  shall  be  understood  to  in- 
clude and  be  applicable  to  several  persons  and  parties  as  wdl 
as  one  person  or  ps^rtv,  and  to  females  as  well  as  males,  and 
males  as  well  as  females,  and  bodies  corporate  as  well  as  in- 
dividuals, and  several  matters  and  diings  as  well  as  one 
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matter  or  thing,  unless  it  otherwise  be  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction. 

17.  In  citing  this  act  in  any  instrument,  document,  or  pro-  Short  title. 
reeding,  it  shful  be  8a£Bcient  to  use  the  expression  **  The 
Petitions  of  Right  Act,  I860." 

18.  Nothing  in  this  act  contained  shall  prevent  any  sup-  Nothing  to 
pliant  from  proceeding  as  before  the  passing  of  this  act  SSuiTpro^^ 

ceedlngas 
hefcve. 


SCHEDULE  REFERRED  TO  IN  THE 
FOREGOING  ACT. 


No.  1. 

Petition, 

In  the  Queen's  Bench  [or  Common  Pleas,  or  Exchequer  of 

Pleas,  or  in  Chancery]. 
To  the  Queen's  most  excellent  Mai'esty. 
IMiddi^]  M  The  humble  petition  of  A,  B.  of  ,  by 

^^^'     S     his  attorney,  jB.  J7.  of  ,  showeth  that 

[state  the  facta], 

Conchuion, 

Tour  suppliant  therefore  horably  prays,  that,  Sec. 
Dated  the  day  of  a.d. 

(Signed)  A.  B. 

or  C.  2>.,  counsel  for  A,  B, 
or  E,  F,,  attorney  for  A,  B, 


No.  2. 

The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  Her 
Majesty  within  twenty-eight  days  after  the  date  hereof,  or 
otherwise  that  the  petition  may  be  taken  as  confessed. 


No.  8. 
To  A.  B. 

You  are  hereby  required  to  appear  to  the  within  petition, 
in  Her  Majesty's  Court  of  Queen's  Bench  [Common  Pleas, 
or  Exchequer,  or  High  Court  of  Chancery],  within  eiebt 
days,  and  to  plead  or  answer  thereto  within  fourteen  after 
the  date  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer 
in  due  time  the  said  petition  may,  as  against  you,  be  ordered 
to  be  taken  as  confessed. 
Dated,  Sfc. 
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No.  4. 

In  the  Qaeen's  Bench  [or  Common  PleaSi  or  Exchequer  of 
Pleaf,  or  in  Chancery]. 
Petition  of  Right. 
A.  B,,  Suppliant,  *!  C  2).  appears  in  person. 

V.  (^'^'f  attorney  for  C.  D.,  ap- 

The  Queen.      j     pears  for  him. 
I/the  apipearance  be  in  person,  the  address  oftheparUf 
appearing  to  be  given* 
£nteredthe  day  of  186    . 


No.  6. 


Certiftcaie  of  a  Judge  of  the  Court  qfthe  Tenor  and 
Purport  of  the  Judgment  or  Decree, 

To  the  Commiseioners  of  Her  Majesty's  Treasury  [or  die 
Treasurer  of  Her  Majesty's  Householdl. 
Petition  of  Right  oi  A,B,  in  Her  Majesty's  Court  of 
Queen's  Bench  fCommon  Pleas,  or  Exchequer,  or 
Hiffh  Court  of  Chancery]  at  Westminster. 
I  humbly  certify,  that  on  the  day  of 

▲.D.  it  was,  by  the  said  Court  of  Queen's  Bench 

[Common  Pleas,  or  Exchequer,  or  High  Court  of  Chancery] 
adjud^^  \or  decreed,  or  ordered]  uiat  the  above-named 
suppbant  was  entitled  to^  ^c. 

Judges  ^gnature. 


f 
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ABANDONMENT  OF  ACTION: 

against  defendants  who  have  appeared,  where  writ  is  specially 

indorsed,  83. 
or  continuancei  proceedings  to  compel,  in  case  of  death,  259, 

ABATEMENT  OF  ACTION : 

introductory  observations,  zxiii. 

action  not  to  abate  by  death  of  plaintiff  or  defendant,  106. 

in  replevin,  106. 

proceedings  in  case  of  death  of  one  or  more  of  several  plaintiffs 
or  defendants,  107. 

suggestion  of  death  in  such  case,  107. 

proceedings  in  case  of  death  of  a  sole  or  sole  surviving  plaintiff, 
107. 

suggestion  of  death  of  sole  plaintiff,  107. 

tnal  of  truth  of  suggestion,  107. 

proceedings  in  case  of  deaUi  of  a  sole  or  a  sole  surviving  defend- 
ant, 108. 

where  death  occurs  before  declaration,  108. 

where  death  after  issue  joined,  109. 

effect  of  death  of  either  party  between  verdict  and  judgment, 
110. 

proceedings  where  death  occurs  after  interlocutory  and  before 
final  judgment,  111. 

writ  of  revivor  in  such  case  to  be  issued.  111. 

proceedings  in  such  case  on  death  of  plaintiff  or  defendant,  111. 

marriage  not  to  abate  action,  112. 

nor  proceedings  in  error,  128. 

as  to  effect  of  death  in  proceedings  in  error,  te$  Error. 

bankruptcy  or  insolvency  of  plaintiff,  when  not  to  abate  action, 

lis. 

in  actions  by  husband  and  wife,  114. 
what  actions  abate  by  death,  42. 

proceedings  under  C.  L.  P.  Act,  1854,  by  defendant,  where  action 
before  Vie  C.  L.  P.  Act,  1852,  would  have  abated,  269. 
See  Parties. 

Pleat  in: 
for  nonjoinder  of  plaintiffs,  89. 
in  actions  on  contract,  35, 
in  actions  of  tort,  S5, 
of  coverture,  37. 
affidavit  of  truth  of,  Z6,  Z6. 
replication  to,  41. 
for  nonjoinder  of  defendants,  40. 
costs  after  plea,  42. 
affidavit  of  residence  of  defendant  not  joined,  36. 
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ABATEMENT  OF  ACTION -continued. 

Plea*  tn— continued, 
amendment  of  process  after  plea,  40,  58. 

plaintiff  may  still  enter  a  catietur  breve,  instead  of  amending,  58. 
manner  of  entering  catietur  breve,  58. 

subsequent  proceedings  against  persons  named  in  plea  of,  42. 
commencement  of  declaration  after  plea  where  plaintiff,  without 
joining  issue,  brings  a  new  action,  57. 

ABROAD,  disability  in  proceedings  in  error  ffom  being,  117.     See 
Beyond  the  Seas. 

ABSENCE,  beyond  seas,  see  Beyond  the  Seas. 

ACCEPTANCE  of  bills  of  exchange,  308.    See  Bills  of  Exchange. 

ACCEPTOR  OF  BILL :  tee  Staying  Proceedings. 

ACCIDENT : 

relief  against,  by  courts  of  equity,  252. 

by  superior  courts  in  cases  of  forfeiture  for  not  insuring,  268. 
See  Relief. 

ACCORD  AND  SATISFACTION : 

may  be  pleaded  with  other  pleas  without  leave,  75. 

ACCOUNT: 

power  of  judge  to  decide  matters  of,  in  a  summary  way,  or  to 

refer  to  arbitration,  191, 193. 
merchants',  tee  Merchants'  Accounts. 
stated,  form  of  count  on,  183. 

ACKNOWLEDGMENT  by  agent  to  have  same  effect  as  by  party, 
when,  310. 

ACT :  tee  Statute. 

title  of  C.  L.  P.  Act,  1852..  173. 

commencement  of  C.  L.  P.  Act,  1852..1. 

that  act  not  to  extend  to  Ireland  or  Scotland,  178. 

but  to  extend  in  part  to  the  Palatine  Courts  of  Lancaster  and 

Durham,  170. 
and  to  British  subjects  out  of  the  jurisdiction,  15. 
to  foreigners  out  of  the  jurisdiction,  24. 
and  may  be  extended  to  any  Court  of  Record  in  England  or 

Wales  by  an  Order  in  Council,  169. 
commencement  of  C.  L.  P.  Act,  1854.. 265. 
title  of  same,  266. 

that  act  not  to  extend  to  Scotland,  266. 
but  to  extend  in  part  to  Ireland,  266. 
and  in  part  to  all  courts  of  civil  judicature  in  England,  265. 
to  extend  to  the  Palatine  Courts,  264. 
and  may  be  extended  to  all  Courts  of  Record  in  England  and 

Wales,  265. 
commencement  of  C.  L.  P.  Act,  1860.  .295. 
title  of,  296. 

may  be  extended  to  Courts  of  Record,  295. 
provisions  of,  relating  to  counties  palatine,  294,  295. 
Summary  Procedure  on  Bills  of  Exchange,  297*     And  tee  Bills 

OF  Exchange  ;  Extent. 
relating  to  witnesses,  440. 
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ACT — continued. 

relating  to  nisi  prius  officers,  426. 

disallowing  double  costs,  421. 

relating  to  limitations  of  actions  under  local  and  personal  acts, 

421. 
relating  to  notices  of  action  under,  421. 
relating  to  plea  of  general  issue  under,  421. 
for  extending  to  Scotland  and  Ireland  power  of  Lord  Chancellor 

to  grant  commissions  for  taking  affidavits,  423. 
amending  the  law  of  property,  441.    See  Judgments. 
for  the  ascertainment  of  the  law  of  foreign  countries,  447. 
to  amend  the  law  relating  to  petitions  of  right,  465. 

Acti  Repealed : — 

12  Geo.  1,  c.  29  (to  prevent  frivolous  and  vexatious  arrests ;  so 
much  as  relates  to  entering  an  appearance  for  defendant),  29. 

14  Geo.  2,  c.  17  (so  fur  as  relates  to  judgment  as  in  case  of  a  non- 
suit), 84. 

2  WilL  4,  c  39  (for  the  uniformity  of  process  in  personal  actions ; 
so  much  as  relates  to  the  directions  of  writs,  and  to  alias  and 
pluries  writs,  &c.,  and  so  much  as  relates  to  the  entering  an 
appearance  for  the  defendant),  8. 

4  &  5  Will.  4,  c.  62  ;  2  &  3  Vict  c  16  (in  part  only,— for  im- 
proving the  practice  and  proceedings  in  the  Palatinate  Courts 
of  Lancaster  and  Durham  as  to  the  duration  of  writs,  &c.), 
178. 

C.  L.  P.  Act,  1854,  sec.  88,  giving  jurisdiction  under  the  repealed 
Shipowners*  Act,  53  Geo.  3,  c.  159.. 258,  292. 

provisions  of  all  statutes  not  inconsistent  to  remain  in  force,  163. 

ACTION:  see  Real  Actions. 

meaning  of  the  word,  264,  294. 

form  or  cause  of,  need  not  be  mentioned  in  writ  of  summons,  3. 

what  actions  are  within  the  Acts,  2,  169,  106,  264. 

bow  commenced,  1,  2. 

by  husband  and  wife,  consolidation  of,  42,  43. 

parties  to,  3,  34. 

joinder  of  causes  of,  43. 

no  other  to  be  brought  in  respect  of  same  cause  by  persons  joined 

as  plaintiffs,  283. 
for  wrong,  costs  of,  see  Certificate. 
under  Summary  Ftocedure  on  Bills  of  Exchange  Act,  see  Bills 

OF  EXCHANOE. 

limitations  of,  provisions  of  Mercantile  Law  Amendment  Act, 

1856,  as  to,  309. 
penal,  rules  as  to  compounding,  342. 
oy  or  against  assignees,  &c.  character  in  which  party  sues  or  is 

sued  not  in  issue,  388. 
abatement  of,  see  Abatement. 
by  infants,  see  Imfanct— Infant. 


ACTIONEM  NON : 

and 
ACTIONEM  ULTERIUS 

allegations  o^  in  pleadings  unnecessary,  64. 


,} 


ADDITION : 

of  neither  party  required  in  summons,  2. 
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ADDITIONAL  PENALTY : 

of  1/.  to  be  paid  on  itamping  documents  at  the  trial,  218. 

ADDRESS : 

defendant  appearing  in  person  must  give,  82. 

ADDRESSES  TO  THE  JURY,  199,  2oa 

ADJOURNMENT : 

of  trial,  introductory  observations  on,  xix. 

of  trial,  200. 

power  of,  extends  to  all  courts  of  civil  judicature  in  England  and 

Ireland,  265. 
in  what  cases  likely  to  be  granted,  200. 
of  inquiry  before  master,  79,  80. 
of  examination  of  witnesses  by  court  or  judge,  225,  226. 

ADMINISTRATOR:  «m  Executor. 

ADMIRALTY,  COURT  OF : 

cannot  review  garnishee  order,  245. 

ADMISSIBILITY  IN  EVIDENCE: 

of  unstamped  documents,  on  payment  of  duty  and  penalty,  218, 
219. 

ADMISSION: 

of  documents,  98,  218,  820. 

form  of  notice  of;  94,  820,  821. 

extent  of  enactment  as  to  notice,  91. 

effect  of,  94. 

costs  of  proving  documents,  if  notice  to  admit  is  not  given,  94. 

time  within  which  to  give  notice  of,  95. 

proof  of,  95. 

affidavit  of  signature  to,  96. 

notice  to  produce  document  in  respect  whereof  notice  to  admit 

has  been  given,  see  Notice. 
may  waive  the  necessity  for  calling  attesting  witness,  216,  217. 

ADVERSE  WITNESS : 

how  hi  party  producing,  may  contradict  him,  212. 

AFFIDAVIT : 

rules  as  to,  845, 896. 

to  be  drawn  up  in  first  person  and  dirided  into  numbered  para- 
graphs, 896. 

of  service  of  writ,  10. 

where  personal  service  is  evaded,  11, 12,  18. 

the  like  in  case  of  British  subjects  resident  out  of  the  jurisdic- 
tion, 15, 16. 

before  consul  to  enable  the  court  or  judge  to  direct  proceedings 
against  a  defendant  out  of  the  jurisdiction,  26. 

of  service  of  writ,  &c.  in  proceedings  against  a  foreigner  out  of 
the  jurisdiction,  24. 

Form  and  ineidenU  rf,  in  general:  17—24,  896. 
title  of  the  court  and  of  the  cause  in,  17* 
after  death  of  parties,  107* 
parties  to,  17* 
their  initials,  17. 
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AFFIDAVIT— c<m/ini»frf. 

Form  and  Incidents  rf^  in  general — continued, 
parties  suing  in  representatiye  character,  17* 
by  whom  made,  !?• 

abode  and  addition  of  deponents  in,  18. 
of  foreigners,  18. 
of  clerks,  18. 
contents,  18, 19. 

to  be  divided  into  paragraphs,  18,  896f 
must  be  certain  and  explicit,  19. 
as  to  deponent's  belief,  19. 
clerical  errors  and  erasures  in,  19,  23, 
parties  suing  in  en  autre  droit,  19. 
in  case  of  a  bankrupt,  20. 
in  case  of  a  surviving  partner,  20. 
statement  of  the  cause  of  action  in,  20. 
in  action  on  deeds,  20. 
on  bonds,  20. 
on  awards,  20. 
on  bills  and  notes,  20. 
on  goods  sold,  &c,  21. 
for  money  lent,  paid  or  received,  21. 
for  work  and  materials,  21. 
on  account  stated,  21. 
on  guarantees,  21. 
on  breach  of  agreement,  21. 
for  interest,  21. 
before  whom  sworn,  21. 

before  judges  of  superior  courts  and  commissioners,  21, 
in  Scotland,  22,  428. 
in  Ireland,  22,  423. 

commissioners  for  taking  in  Scotland  and  Ireland,  428. 
fees  to  be  taken  by  persons  acting  as  such,  424. 
powers  to  compel  attendance  of  witnesses  before,  424. 
punishment  of  persons  refusing  to  appear  before,  425. 
payment  of  witnesses  attending  before,  425. 
no  one  compelled  to  produce  before  any  document  or  writing  not 

producible  at  trial,  425. 
abroad,  22. 

before  consuls,  22,  26. 
jurat  of,  22. 

when  sworn  before  a  commissioner,  22. 
by  marksmen  or  illiterate  persons,  22. 
when  abroad,  22. 
when  made  by  a  foreigner,  22. 
signature  of  deponent  to  affidavit,  22. 
clerical  errors  and  erasures  in  jurat,  19,  23. 
exhibits  referred  to  in  affidavits,  28. 
filing  affidavits,  28. 

In  particular  cases — 
to  obtain  judgment  where  writ  is  not  specially  indorsed,  80. 
to  obtain  judgment  for  non-appearance  to  writ  specially  indorsed, 

29. 
of  merits  to  set  aside  judgment,  80,  78,  75. 
where  either  party  demurs  and  pleads,  72. 
for  leave  to  plead  several  matters,  71$  78,  74. 
to  accompany  plea  of  puis  darrein  continuancsy  62, 
in  support  of  pleas  in  abatement,  88. 
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AFFWAVlT'-tontinued, 

In  particular  com f — cootinued. 
in  fupport  of  motion  for  new  trial,  S28. 
for  leave  to  proceed  when  the  address  of  the  defendant  appearing 

in  person  is  illusory,  82. 
for  leave  to  appear  and  defend  in  ejectment,  134. 
of  matter  of  fact  in  alleging  error  in  fact,  125. 
on  application  to  enter  a  suggestion  to  revive  a  judgment,  103. 
for  charging  in  execution  person  in  prison  of  court,  102. 
of  admissions  in  pursuance  of  notice,  95. 
affirmation  instead  of,  11. 
may  he  made  in  answer  to  affidavits  of  the  opposite  party  upon 

motions,  225. 
examination  of  persons  refusing  to  make,  228. 
in  order  to  obtain  discovery,  or  otherwise,  of  documents,  238,  232. 
by  attorney  of  party  abroad  in  such  case  insufficient,  228. 
judge's  order  to  compel  answer  on,  as  to  documents  in  possession 

of  the  deponent,  228. 
interrogatories  delivered  to  opposite  party  by  order  of  court  or 

judge,  to  be  answered  by,  235. 
application  for  order  to  be  made  upon,  237. 
order  for  attachment  of  debts  to  be  founded  upon,  241. 
punishment  for  making  false,  258. 

m  proceedings  in  interpleader  not  to  be  entered  of  record,  282. 
in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 

Act,  tee  Bills  of  Exchange. 
form  of,  of  justification  of  bail,  338. 

AFFIRMATION: 

instead  of  oath,  in  certain  cases,  11. 

provisions  as  to,  apply  to  all  courts  of  civil  judicature  in  England 

and  Ireland,  212,  265. 
penalty  for  maiking  false,  212,  258. 
of  judgment  below  by  Court  of  Error,  costs  on,  224. 
form  of,  of  judgment  on  special  case,  405. 

AGENT: 

indorsement  of  name  and  abode  of  country  attorney,  where  attorney 

sues  out  writ  as,  4. 
inspection  by,  233. 

See  Acknowledgment. 

AGREEMENT : 

to  refer  to  arbitration,  may  be  made  a  rule  of  court,  199.    Set 

Submission  to  Arbitration. 
between  master  and  merchant  seaman  must  be  attested,  217. 
for  case  by  consent,  45.    See  Special  Case — Questions. 
as  to  damages  and  costs,  where  special  case  stated,  46. 
of  parties   to   special   case,  where  it  will  prevent  error  being 
brought,  220. 

ALIAS  WRITS : 
abolished,  8. 
how  renewed  when  issued  before  C.  L.  P.  Act,  1852.  .8. 

ALLEGATIONS: 

material  in  declaration,  may  be  selected  and  traversed,  71* 

ALLOWANCES  to  witnesses,  461. 

ALTERATION  in  writ  of  summons,  3. 
in  affidavits,  tee  Affidavit. 
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ALTERATIONS  IN  THE  LAW  OF  EVIDENCE,  201.    See  Evi- 

DENCB. 

General  ObeervatUms,  201. 
Oral  Evidence,  201. 
admissibility  of  witnesses  formerly  incompetent  on  the  ground  of 

infamy  or  interest,  201,  202. 
statutes  for  improving  the  law,  202. 
as  to  manner  of  examination,  202,  208. 
affirmation  instead  of  oath,  203. 
authority  to  a  party  to  discredit  his  own  witness,  when,  203. 

to  prove  contradictory  statements  to  have  been  made  by  an 

adverse  witness,  205. 
to  prove  a  previous  conviction  of  a  witness,  206. 

Documentary  Evidence : 
attesting  witnesses,  207. 
comparison  of  handwriting,  208. 
stamps,  210. 
stamp  duty  may  be  paid  at  trial,  211. 

AMENDMENT: 

general  powers  of,  given  to  the  judges,  168,  262,  298. 
extent  of  power  for,  164. 

application  for,  to  be  within  a  reasonable  time,  165. 
co9t8,  165. 

of  writ  of  summons,  8,  25,  40,  313. 
to  save  Statute  of  Limitations,  25. 
of  copy  of  writ,  25,  26. 
of  special  case,  46.    See  Special  Case. 
of  writ  of  revivor,  105. 
of  nonjoinder  of  plaintiffs  before  trial,  84. 
of  misjoinder  of  plaintiffs  before  trial,  35. 
application  for,  35,. 87. 
pleading  after,  37. 

of  nonjoinder  of  plaintiffs  at  trial,  88. 
of  misjoinder  of  plaintiffs  at  trial,  88. 

proceedings  where  writ  is  amended  in  the  joinder  of  parties,  813. 
indorsement  of,  on  postea,  89. 

of  pleas  in  abatement  .for  nonjoinder  of  plaintiffs,  41. 
in  actions  of  contract  and  tort,  ZSf  36. 
pleading  after,  in  such  case,  87. 
of  pleas  in  abatement  for  nonjoinder  of  defendants,  41. 
of  misjoinder  of  defendants  in  actions  on  contract,  40. 
of  process  by  plaintiff  after  plea  in  abatement  by  defendant,  40. 
costs  of,  after  plea  in  abatement,  42. 
of  plea  of  payment  into  court,  66. 

of  pleadings  framed  to  embarrass  or  delay  fair  trial  of  action,  48. 
of  marginal  statement  of  demurrer,  77. 
time  for  pleading  after,  60,  78. 
after  cause  has  been  compuhorily  referred,  192. 
power  of,  in  court  of  appeal,  228. 
of  Mercantile  Law,  the  act  of  1856  for,  804. 

AMENDMENTS  IN  THE  LAW  OF  ARBITRATION:  «?«  Arbi- 

TRATION. 

if  action  be  commenced  by  one  party  after  all  have  agreed  to 
arbitration,  the  court  or  judge  may  stay  the  proceedings,  195. 

order  may  be  discharged  or  varied,  as  justice  may  require,  195. 

application  may  be  made  to  stay  the  proceedings  before  the 
agreement  has  been  made  a  rule  of  court,  195. 

power  of  judge  to  appoint  arbitrator  where,  in  case  of  reference  to 
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AMENDMENTS  IN  THE  LAW  OF  ARBITRATION. 

a  single  arbitrator,  the  parties  do  not  concur  in  die  appdnu 
nenty  19o* 
the  like  where  the  appointed  arbitrator  refuses  to  act,  196. 
or  becomes  incapable  of  acting,  196. 
or  dies,  196. 
the  like  on  failure  of  the  parties  or  arbitrators  to  appoint  an 
umpire  or  third  arbitrator,  196. 
or  where  appointed  umpire  or  third  arbitrator  refuses  to  act, 

196. 
or  becomes  incapable  of  acting,  196. 
or  dies,  196. 
power  of  party  to  substitute  a  new  arbitrator  where,  in  case  of  a 

reference  to  two  arbitrators,  one  dies,  197. 
the  like  when  such  arbitrator  refiises  to  act,  197. 
*  or  becomes  incapacitated,  197. 

power  to  the  court  or  judge  to  revoke  such  appointment,  197. 
power  to  two  arbitrators  to  appoint  an  umpire,  197. 
arbitrator  acting  under  document  or  compulsory  order  of  refe- 
rence, to  make  award  within  three  months  aner  his  appoint- 
ment, 197. 
unless  the  document  or  order  contain  a  different  limit  of 

time,  197. 
power  to  the  parties  to  enlarge  time  by  consent,  197. 
such  enlargement  to  be  for  one  month,  unless  otherwise  ex- 
pressed, 198. 
umpire  may  enter  on  reference,  if  period  expired,  198. 
where  award  directs  the  delivery  of  possession  of  land,  the  court 
may  order  the  party  in  possession  to  deliver  possession,  198. 
such  order  to  have  the  effect  of  a  judgment  in  ejectmest, 
198. 
every  agreement  or  submission  to  arbitration  by  consent,  may  be 
made  a  rule  of  court,  199. 
unless  agreement  or  submission  express  otherwise,  199. 
if  agreement  or  submission  provides  that  it  may  be  made  a  rule 
of  any  particular  court,  the  same  to  be  a  iiile  of  that  court 
only,  199. 
so  where  a  case  is  stated  in  the  award  for  the  opinion  of  one 

of  the  courts,  199. 
so  where  document  is  made  a  rule  of  one  eoart,  no  other 
court  to  have  jurisdiction  respecting  it,  199. 

ANNUITIES : 

rules  as  to,  851. 

ANSWER: 

affidavit  in,  see  Affidavit. 

of  opposite  party  to  application  for  inspection  of  documents, 

288. 
to  interrogatories,  form  of,  288. 

APOLOGY: 

for  libel  in  newspaper,  &&,  &6^ 

APPEAL: 

right  ot,  where  rule  to  enter  a  verdict  or  nonsuit  upon  a  pmnt 
reserved,  is  refused,  discharged  or  made  absolute,  221. 

where  judges  are  equally  divided  in  opinion  on  die  rule,  221, 
228. 

in  what  cases  such  appeal  does  not  lie,  221. 

unnecessary  to  the  right  o^  that  rule  be  made  abaolate  in  tenns 
of  rule  nisi,  221. 
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AWEAL—contin^d. 

suggestion  of  error  may  be  made  and  arp^ed  with,  121,  222. 
right  of,  on  motion  for  a  new  trial,  if  one  of  the  judges  dis- 
sent from  the  ruling  of  the  majority,  222. 
or  if  the  court  think  fit  that  an  appeal  be  allowed,  222. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  222. 

Court  of  Error,  Exchequer  Chamber,  and  House  of  Lords,  to  be 
courts  of,  222. 

Court  of  Queen's  Bench  to  be  the  court  of  appeal  from  the  Pa- 
latine Courts,  265,  295, 

notice  of;  222,  22S. 

to  be  a  stay  of  execution,  223. 

form  of,  223. 

rule  nisi  refused  below,  but  granted  on,  how  disposed  of,  22.3. 
See  Rbpusal. 

judgment  of  court  of,  223. 

where  judges  of  court  of,  are  equally  divided,  221,  223. 

powers  of  court  of,  as  to  costs  and  otherwise,  224. 

to  amend,  223. 

bail  for  costs  of  action  where  security  for  costs  has  been  given, 
223. 

and  where  defendant  resides  abroad,  228. 

in  proceedings  for  relief  against  forfeiture  for  nonpayment  of  rent 
or  not  insuring,  267,  268,  270.    See  Relief. 

firom  county  court,  proceedings  for  argument  of,  315. 

APPEARANCE : 

introductory  observations,  viL 

rules  as  to,  313. 

distringas  to  compel,  abolished,  27. 

enactments  as  to  entering  for  defendant  repealed,  29. 

after  six  months  for  service  of  writ  have  expired,  3. 

mode  and  form  of,  in  person  or  by  attorney,  32, 33. 

to  writ  specially  indorsed,  29. 

proceedings  for  non-appearance  where  writ  is  specially  indorsed, 

29. 
the  like,  where  writ  is  not  specially  indorsed,  80. 
proceedings  where  only  some  of  several  defendants  appear  to  a 

writ  specially  indorsed,  33. 
where  the  writ  is  not  specially  indorsed,  efiSsct  of  judgment  in 

default  of,  31. 
entering  at  any  time  before  judgement  on  terms,  31. 
notice  thereof,  31. 

general  effect  of  non-appearance,  33. 

a  plaintiff  may  not  proceed  in  case  of  non-appearance  of  de- 
fendant unless  the  service  is  indorsed  on  writ,  10. 
to  writ  of  ejectment,  see  Ejectment  ;  to  writ  of  revivor,  tee 

Revival. 
waives  objection  to  jurisdiction,  17. 
book  for  entering,  32. 
of  infant,  by  guardian,  32. 
names  of  several  defendants  appearing  by  same  attorney  to  be 

inserted  in  one,  313. 
in  an  action  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

i$e  Bills  op  Exchanob. 

D.  Y 
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APPLICATION  for  leave  to  appear ;  and  to  proceed  ;  and  to  set  aside 
judgment  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
tee  Bills  of  Exchangb. 

ARBITRATION :  see  also  Arbitrator — Award— Cohpulsort  Re- 
ference TO  Arbitration — Amendments  in  the  Law  of 
Arbitration — Remitting — Submission. 

introductory  observations,  xi. 

provisions  of  C.  L.  P.  A.  1854,  in  relation  to,  191 — 199. 

power  to  court  or  judge  to  direct,  before  trial,  191. 

power  to  judge  to  direct,  at  time  of  trial,  when  issues  of  fiiet  left 
to  his  decision,  19S. 

staying  proceedings  where  action  commenced  by  one  partf,  after 
all  have  agreed  to,  195. 

proceedings  in  case  of,  on  failure  of  parties  to  appoint  arbitrator 
or  umpire,  196,  197. 

power  to  make  agreement  or  submission  to,  a  rule  of  court,  199. 

directions  to  masters  in  respect  of,  450. 

ARBITRATOR :  tee  Arbitration. 
Appointment  qf: 
power  to  court  or  judge,  before  trial,  to  direct  cause  to  be  refecred 

to,  191. 
decision  of,  how  enforced,  191. 
power  to  judge,  on  trial  of  any  issue  of  fact  by  him  tinder  C.L.  P. 

A.  1854,  to  direct  matters  of  account  to  be  referred  to,  19^ 
power  to  send  back  matters  to,  19S. 
power  of  judge,  on  failure  of  parties,  to  appoint,  196. 
or  on  arbitrator  refusing  to  act,  196. 
or  becoming  incapable  of  acting,  196. 
or  d3ring,  196. 

or  on  failure  of  parties  or  arbitrators  to  appoint  an  umpire, 
when  at  liberty  to  do  so,  196. 
power  of  one  party  to  appoint,  to  act  alone,  when  reference  is  lo 
two  arbitrators,  and  one  party  fails  to  appoint,  197. 

Power  and  Dutiet  </: 

decision  of  the  court  and  finding  of  the  jury  upon  the  allowaDce 

or  disallowance  of  any  particular  item  bindiiig  upon,  192. 
power  of,  to  state  special  case,  192. 

proceedings  before  and  power  of,  on  reference  on  matters  of 
account  by  judge  at  trial  of  any  issue  of  fact  under  C.  L.  P. 
A.  1854..  193. 
power  of,  when  appointed  by  judge,  on  failure  of  the  parties  or 

arbitrators,  &c.,  196. 
power  of  two  arbitrators  to  appoint  an  umpire,  197. 
within  what  time  award  must  be  made,  197. 

unless  a  different  limit  of  time  is  appointed,  197. 
or  time  is  enlarged  by  consent,  197. 
or  by  order  of  the  court  or  a  judge,  197. 
may  state  a  special  case,  192. 

Award  qf,  tee  Award. 

ARGUMENT: 

setting  down  demurrers,  &c  for,  815. 

ARREST :  tee  Malicious  Arrest. 
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ARREST  OF  JUDGMENT : 
rules  as  to  motion,  328. 
when  motion  for,  to  be  made,  115,  328. 
for  non-averment  of  material  fSacts  or  allegations,  the  omitted 

matter  may  be  suggested,  114. 
judgment  to  follow  result  of  suggestion,  116. 
costs  of  abortive  issues  on,  116. 
want  of  form  not  ground  for,  47* 

ASCERTAINMENT  of  law  of  foreign  countries,  act  as  to,  447.    See 
Foreign  Countries,  Law  of. 

ASSAULT  AND  BATTERY: 

form  of  count  for  (Sched.  B.,  No.  26),  185. 
payment  into  court  in  action  for,  except  for  assault  on  plaintiff's 
servant,  not  allowed,  64,  %^, 

ASSESSMENT  OF  DAMAGES  : 

on  trial  of  issues  of  fact  by  judge,  189. 

ASSETS  infuturo, 

proceedings  against  executors  on  judgment  of,  258. 

ASSIGNEES : 

of  bankrupt  or  insolvent,  in  actions  by  or  against,  their  character 

as  stated  on  record  not  in  issue,  388. 
what  rights  of  action  pass  to,  110. 
if  bankruptcy  occurs  after  plea,  same  must  be  pleaded  puis  darrein 

continuance,  1 14. 
pleas  of  plaintiff 's  bankruptcy,  113. 

ASSIGNMENT : 

of  error  and  joinder  in,  abolished,  except  where  barred  by  lapse 

of  time,  release,  or  other  like  matter  of  fact,  121. 
defendant  in  error  may  give  plaintiff  notice  to  assign  errors,  121. 
See  New  Assignment. 

ASSIZES : 

mode  of  summoning  jurors  at,  tee  Jury. 

ASSOCIATE: 

appointment  by,  of  proper  persons  to  attend  trial  of  causes  when 
two  courts  sitting  at  the  same  time,  190. 

ASYLUM : 

service  of  writ  on  defendant  in,  11. 

ATTACHMENT:    see  Execution   by  Attachment  op  Debts — 

Garnishee. 
rules  as  to,  241, 350. 

of  debts  due  to  judgment  debtor,  240,  241. 
debts  not  the  subject  of,  242,  243. 
debts  which  are  the  subject  of,  242. 
effect  of  prior  attachment,  243. 
when  writ  of,  will  not  prejudice  title  to  goods,  304. 
service  of  order  for,  to  bind  debts,  243. 
operation  of  bankrupt  law  on,  248. 
overrides  attorney's  lien,  248. 
but  judge  may  refuse  to  interfere,  288. 
proceedings  to  levy  amount  due  from  garnishee  to  judgment 

debtor,  244. 

t2 
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to  be  attached,  28».  ^  ^^j^^  penon.  2W- 

atuchment  book  to  be  Kepi  «j  „    ,,  o 

'^' of  ^?V^^-''^c. L.  P.  AC.  1854. .407-*l2- 
enforeement  of  wnt  ot  manujuu 
^^ment  of  injunction  by.  ^  18. 

of  attorney,  for  "»ot  """"F*  'jS  writs  of  .ubp«n».  ♦*«- 
uaintt  witneMCT  dwobeywg  specuu 

ATTENDANCE  OF  71™^^.  8~'»»»*  •"*  '"'^  *"  "^ 
power  to  courts  of  taw  in  Bngw-". 

procew  to  compel,  «»• 

ATTESTATION :  „.,««.rT.  216- 

to  what  intxumenune^rf,  * 

of  power,  when  «<»»o'«n*' ''iiV 
bilb  of  sale  do  not  requBe,  217- 

^<««<«V  »»'«»«" '     .  ,„  ^,e  any  instrument,  to  the  »aMi«T 
need  not  be  called  to  prove  any  ,_t^ 

which  attestation  is  not  -^n-'^^^^ith  by  express  sd-u^ 
necessity  for  calling,  may  be  dupensea 

•  WlimUsion  in  ^^^^-^^^d^  Judicata,  u.  B-.- 

^7rdrd"rS;nTi'l«%«- 

ATTORNEY: 

rules  aa  to,  315- 

a^L^rt^o^nre^i.^^^  out  by  .ttomey 

the  same,  of  country  attorney  when  wni 

acting  a»  agent,  4.  ^^  ^ 

the  ta^e,  where  wnt  is  ^^^^^^  *  "™' 
the  same,  when  be  .uea  m  pe«on,  5. 

undertaking  to  appear,  U,  318.      ^^  ^  ot  feme  toU  n^  ^"^ 
authority  of,  to  continue  actton  on  pari  '^  .^ 

marriage,  112.  *  «^*  ;«<med  by  bis  authority,  5. 

declaration  on  demand,  that  wnt  issuea  ny  u 
the  same  in  ejectment,  129.  - 

declaration  by,  of  plaintiff's  P''?^^**^'?;^' ution.  101. 
authority  of.  fer  discharging  prisoner  »» J«^"S^°^ 
stay  of  proceedings  after  payment  to  clerk  oi,  o. 
affidavit  by.  of  signature  to  admission^  »o. 
affidavit  by,  of  service  of  notice  to  produce,  »o. 
attorney  in  proceedings  in  errojr,  118.  *iocument»  in««ft- 

of  par^  abroad,  affidavit  by,  for  discovery  of  documen 

cient.  228.  


cient,  225. 
delivery  of  written  interrogatories  to,  254.  ---Ve  affidavit  in 

or  agent  of  party  proposing  to  interrogate  may  maK- 

support  of  application,  257. 
costs  of  a  charge  upon  property  recovered,  24o. 
conveyance  to  defeat  charge  of;  for  costs  null  and  T;*^JJ  ^^7^ 
not  entering  appearance  pursuant  to  undertaking  ubdw  w 

menty  318. 


■ 
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ATTORNEY— con«n«erf. 

may  not  be  changed  without  order,  318. 

rules  as  to  warrant  of,  &c.,  820. 

duty  of,  in  preparing  warrant  of  attorney  to  confess  judgment,  820. 

must  give  notice  of  postponement  of  motions  in  certain  cases,  328. 

AUDITA  QUERELA: 
rules  as  to,  834. 
setting  up  equitable  defence  by  way  of,  256. 

AVERMENTS :  see  Pleading. 

fictitious  and  needless,  may  be  struck  out,  47. 

of  performance  of  conditions  precedent  may  be  general,  53. 

denial  of  such  performance  must  be  specific,  53. 

how  to  be  made  in  actions  for  libel  and  slander,  58. 

AVOIDING 

personal  service  of  writ,  proceedings  in  case  of  defendant,  11, 12, 
13,  15, 16. 

AVOWRY  : 

no  formal  -defence  requisite  in,  and  form  of  commencement  and 

conclusion  of,  61. 
several,  when  not  allowed,  387. 

AWARD :  tee  Arbitration. 
rules  as  to,  351. 
dgning  judgment  after,  98. 

When  to  be  made  : 
to  be  made  in  three  months,  197. 

unless  document  or  order  of  reference  contains  a  difierent 

limit  of  time,  197. 
or  unless  the  time  is  enlarged  by  consent,  197. 
or  by  court  or  judge,  197. 

Etrforeement  qf: 

within  period  for  setting  aside,  192, 194. 

rule  or  order  to  deliver  possession  of  land  pursuant  to  award,  bow 
enforced,  198. 

form  of  writ  on  such  rule,  404. 

power  to  make  agreement  or  submission  to  arbitration  by  con- 
sent a  rule  of  court,  199. 

Setting  aside : 

proceedings  for,  193. 

application  for,  on  a  compulsory  reference,  194. 
notwithstanding  time  for,  has  not  elapsed^  award  may  be  enforced, 
194. 

AWARD  OF  A  TRIAL  denovo: 

error  may  be  brought  upon,  224. 


BAIL  :  see  Security  for  Costs. 

rules  as  to,  and  bailable  proceedings,  835. 
in  error,  see  Error. 
in  ejectment,  see  Ejectment. 
by  tenant  holding  over,  155, 156, 157. 
to  be  given  on  appeal,  223. 
amount  of  and  time  for  giving,  223. 

for  costs  of  appeal  where  security  for  costs  of  action  has  been 
given,  228. 


486  IKBEX. 

B  A I L — continued. 

writs  of  execution  to  fix,  may  be  tested  and  returnable  in  vacation, 

268. 
on   appeals  in  proceedings  for   relief  against  forfeiture  under 

C.  L  P.  Act,  I860.. 271. 
form  of  affidavit  of  justification  of,  838. 

BAILMENT: 

in  actions  for  goods  should  be  stated  in  pleading  where  material, 
47. 

BANKRUPT  ACT: 

filing  judge's  order  for  judgment  against  trader  under,  320. 

BANKRUPTCY : 

of  plaintiff,  when  not  to  abate  action,  87t  1 10. 

of  defendant,  87. 

form  of  plea  of  plaintiff's,  113. 

of  defendant  may  be  pleaded  with  other  pleas  without  leave,  75. 

effect  of^  on  proceedings  in  action,  106,  and  tee  Abatement. 

of  tenant  in  possession,  and  service  of  writ  of  ejectment  in  case 

of,  132. 
plea  of  puis  darrein  continuance,  393. 

BEGINNING  AT  TRIAL : 

order  of,  to  be  decided  by  judge,  200. 

speeches  of  counsel  where  opponent  of  party  beginning  does  not 

announce  his  intention  to  adduce  evidence,  200. 
accompanies  onus  probandi,  200. 

BEYOND  THE  SEAS: 

construction  of  term,  169. 

time  for  bringing  error  after  return  from,  117. 

provisions  of  Merc.  Law  Amend.  Act,  1856,  as  to,  809,  810. 

BILL  OF  COSTS :  ms  Taxation. 

BILL  OF  EXCEPTIONS 

may  be  tendered  by  either  party  in  ejectment,  139. 

BILLS  OF  EXCHANGE : 

how  parties  sued  on,  may  be  described  in  writ,  &c,  2. 

non  assumpsit  and  never  indebted  may  not  be  pleaded  in  actions 

on,  389. 
writs  of  summons  under  the  act  for  summary  procedure  on,  3,  4. 
forms  of  declaration  on  (Sched.  B.  Nos.  15  to  18),  183. 
in  action  on,  court  or  judge  may  order  loss  of,  not  to  be  set  up,  2S7» 
comparison  of  handwriting  in  action  against  acceptor,  217.     See 

Indorsement. 
staying  proceedings  in  actions  against  acceptor  of  bill  or  maker 

of  note,  319. 

Provisions  rf  Mercantile  Law  Amendment  Act,  1856,  m  relation  to 

Bills  of  Exchange^  SOS, 
acceptance  of  inland  and  foreign,  to  be  in  writing  on  the  bill,  and 

signed  by  acceptor  or  his  agent,  308. 
what  are  to  be  deemed  inland,  308. 

Summary  Procedure  on^  under  18  ^  19  Vict,  c  67*  .297. 
introductory  observations,  xv. 
from  Oct.  24,  1855,  actions  may  be  brought  under  the  statute,  298. 
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BILLS  OF  EXCUA^GE^continued. 

Summary  Procedure  on,  under  18  4*  1^  FkLc.  67 — continued, 
all  actions  upon  bills  or  notes  commenced  within  six  months  from 

becoming  due  may  be  by  the  special  form  of  writ  provided, 

298, 302. 
the  form  of  writ,  302. 
indorsement  on,  298,  302,  400,  416. 
holder  may  issue  one  writ  against  all  or  any  number  of  the  parties 

to  the  bill  or  note,  300, 301. 
unless  defendant  within  twelve  days  obtains  leave  to  appear,  final 

judgment  may  be  signed,  298. 
such  judgment  to  be  signed  on  filing  an  affidavit  of  personal  ser- 
vice or  order  for  leave  to  proceed,  298. 
the  judgment  to  be  for  sum  indorsed,  interest  and  costs,  298, 
form  of  judgment,  303. 
execution  forthwith,  298. 
when  the  costs  must  be  taxed,  298. 
error  on  such  judgment  may  not  be  brought,  298. 
practice  as  to  interest  and  costs,  299. 
application  for  leave  to  appear  and  defend,  299. 
to  be  made  within  twelve  days  firom  service  of  writ,  299. 
judge  may  give  such  leave  on  payment  into  court  or  satisfactory 

affidavit,  299. 
nature  of  affidavit  necessary,  299. 

application  for  leave  to  appear  may  be  made  ex  parte,  299. 
court  or  judge  under  special  circumstances  may  set   aside  the 

judgment  and  execution,  300. 
leave  to  appear  and  defend  after  judgment  is  set  aside,  300. 
court  or  judge  may  order  bill  or  note  to  be  deposited  with  officer 

of  court,  300. 
remedy  for  recovering  the  expenses  of  noting,  800. 
form  of  declaration  when  defendant  appears,  419. 
C.  L.  P.  Acts  of  1852  and  1854  incorporated,  301. 
the  act  to  apply  to  the  courts  of  C.  P.  of  Lancaster  and  Durham, 

301. 
and  may  by  order  in  council  be  directed  to  apply  to  courts  of 
record  in  England  and  Wales,  301. 
not  to  extend  to  Ireland  or  Scotland,  302. 
title  of  act,  302. 

Rulei  applicable  to  such  proceedings,  300. 
as  to  indorsements  on  writ,  416. 

allowing  a  count  on  consideration  to  be  included  with  count  on 
bill  or  note,  419. 

BILLS  OF  SALE: 

do  not  require  attestation,  217* 

BODY  CORPORATE : 

to  disclose  documents  and  answer  interrogatories  by  officer  on 
their  behalf,  228. 

BONDS : 

in  actions  on  bail,  and  replevin,  indorsement  on  writ  unneces- 
sary, 6. 
payment  into  court  in  actions  on,  64,  65,  286. 

BOOK: 

of  entries  of  monies  received  by  officer  of  court  at  triali,  of  stamp 

duties  and  penalties,  218. 
inspection  of,  of  adverse  party,  238. 
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^^^^^'b^i  keeper  of  a  lunatic  asylum,  not  priTUeged  from  pro- 

ordrrinhe^^  of,  by  judgment  debtor  on  hU  examioa- 

debt^-atuchraent  book  to  be  kept  at  the  masters'  office,  245. 
demurrer,  dcUvery  of  copy  of,  before  argument,  3  id. 

BREACHES  OF  CONTRACT : 
injunction  to  restrain,  249. 

BRIEFS  to  counsel,  450,  454,  460. 

CAPIAS  AD  SATISFACIENDUM:  «fe  Bail -Fees. 
writ  to  fix  bail.  258. 

discharge  of  prisoner  under,  by  attorney,  lUi. 
indorsement  of  day  of  execution  on,  835. 

description  of  defendant  in,  385.    ,      ,       .         ,        ^    «  «w««r 
forms  of  writs  of,  on  judgments  and  orders  for  payment  of  money 

and  costs,  876—381. 
against  garnishee,  394,  407—411. 

f  ASF  • 

^tement  of,  by  direction  of  court  or  judge,  where  a  P«Ocdar 
item  of  account  depends  on  question  of  fact  or  law,  ana  inc 
cause  is  referred  to  arbitration,  192. 
appeal  to  be  upon,  stated  by  the  parties,  223. 
special  power  of  arbitrator  to  state,  192. 
may  be  remitted  to  ascertain  law  of  foreign  countries,  W. 
English  courts  may  pronounce  opinions  on,  remitted  by  toreigu 

courts,  448. 

See  Special  Case— Questions. 

CASSETUR  BREVE,  58. 

CAUSE :  see  Jost  Cause. 

CAUSE  OF  ACTION:  »ee  Several  Counts. 

need  not  be  mentioned  in  writ  of  summons,  3. 
how  stated  in  affidavit,  20.  .  i    •       j 

different,  may  be  joined  in  the  same  suit,  except  m  replevm  ana 
ejectment,  43. 

but  not  counts  for  claims  by  plaintiff  as  executor  with  count* 
for  claims  by  him  individually,  44. 
what,  admitted  by  payment  into  court,  64. 
statement  of,  in  pleadings,  183.     See  Form. 
in  cases  of  misjoinder  of  plaintiffs,  no  other  action  to  be  brought 
for  the  same,  283. 

CAUSES  ; 

town  and  country,  tee  Jury. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of^  190. 

removed  from  inferior  courts,  rules  as  to,  341. 

CERTIFICATE: 

for  execution,  see  Execution. 
for  costs  of  special  jury,  90. 

of  referee  of  matters  of  account,  enforceable  by  the  same  process 
as  the  finding  of  a  jury,  191. 
effect  of  such  certificate,  191. 
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CERTIFICATE— cMi/lnvei/. 

of  conviction  of  witness  for  felony  or  misdemeanor,  215. 

fee  for,  215. 
judge  or  presiding  officer  may  give,  to  deprive  plaintiff  in  actions 
for  wrong  of  costs  where  less  than  5/.  is  recovered  by  verdict 
of  a  jury,  291. 

CHALLENGE:  «m  Jury. 

CHAMBERS, 

decision  of  judge  at,  how  reviewed,  75. 

application  for  oral  examination  of  parties  interrogated  to  be 

made  at,  238. 
jurisdiction  of  judge  at,  270. 
costs  of  attendance  at,  judge's  certificate  required  for,  451. 

CHANCERY  :  tee  Court  of  Chancery. 

CHANGING : 

attorney,  3  IS. 
venue,  tee  Venue. 

CHARACTER : 

in  which  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
be  sued  in  certain  actions  not  in  issue,  388. 

CHARACTER  OF  WITNESS: 

cannot  be  impeached  by  general  evidence  of  bad  character,  212. 
nor  by  particular  instances  unless  material  to  the  issue,  212. 
but  a  conviction  for  felony  or  misdemeanor  may  be  proved  if  the 
witness  denies  the  fact  or  refuses  to  answer,  215. 

CHARTERED  COMPANIES : 
service  of  writs  on,  14. 

CHARTER  PARTY : 

form  of  count  on,  for  not  loading,  184. 

CHATTELS:  tee  OooDa, 

specific  delivery  of,  in  actions  for  the  detention  of,  248. 

in  what  cases  a  court  of  equity  would  compel  return  of,  248. 

common  law  courts  now  have  the  same  jurisdiction,  249. 

writs  of  execution  in  such  case,  249. 

form  of  writs,  413,  414. 

inspection  of,  by  the  jury,  parties  or  witnesses,  239. 

CHECK : 

is  a  bill  within  meaning  of  Summary  Procedure  on  Bills  of  Ex- 
change Act,  298. 

CHURCHWARDENS : 

service  of  writ  of  ejectment  on,  132. 

CITATION,  WARRANT  OF : 

to  compel  the  attendance  of  witnesses,  439. 

CLAIM : 

of  writ  of  mandamus  in  the  declaration,  245. 
of  writ  of  injunction  in  cases  of  breach  of  contract  or  other  in- 
jury, 249. 

CLAIMANT :  tee  Ejectment. 

in  second  ^ectment  for  same  premises  against  same  defendant, 

may  be  ordered  to  give  security  for  costs,  261. 
effect  of  death  of,  260. 

in  Interpleader,  title  of,  272.    See  Interpleader. 

T  5 
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CLEAR  DAYS : 
what,  S53. 

CLERK : 

of  attorney,  suy  of  proceedings  after  payment  to,  6. 

of  corporation  aggregate,  *««  Mayor. 

of  diaitered  company,  chief,  muat  be  served  with  writ,  14. 

CO-CONTRACTORS : 

part- payment  by,  Sll. 

CODICILS: 

must  be  attested,  217. 

COGNIZANCE: 

no  formal  defence  requisite  in,  61. 

commencement  and  conclusion  of,  61. 

when  several  cognizances  are  not  allowed,  387. 

COGNOVIT: 

rules  as  to,  820. 
must  be  attested,  210. 
signing  judgment  on,  320,  4C1. 

COLONIES : 

process  extends  to  British  subjects  resident  in,  15. 

COLOUR: 

in  pleading  no  longer  necessary,  61. 

COMMENCEMENT : 

of  C.  L.  P.  Act  (1852),  24th  of  October,  1852..  1. 
of  the  C.  L.  P.  Act  (1864),  265. 
of  the  C.  L.  P.  Act  (1860),  295. 
of  actions,  12. 

production  of  renewed  writs,  evidence  of,  9. 
of  declarations,  »ee  Declaration. 
of  pleas,  <ee  Pleas. 

of  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
tee  Bills  of  Exchange. 

COMMISSION: 

for  the  examination  of  witnesses  under  the  1  Will.  IV.  c  22, 

226. 
in  Scotland  and  Ireland,  under  6  &  6  Vict.  c.  82.  .423. 

COMMISSIONERS  : 

of  inland  revenue,  return  to  be  made  to,  of  monies  reo^ved  at 

trials  on  account  of  stamp  duties  and  penalties,  218. 
to  cause  documents  to  be  stamped,  219. 
of  assize,  judges,  may  try  questions  of  fact  by  consent,  189. 
service  of  writs  on,  11. 
of  affidavits  in  Scotland  and  Ireland— <e<  Affidavits. 

COMMON : 

forms  of  pleas  claiming  rights  of  (Sched.  B.,  Nos.  47,  55)..  187. 

COMMON  COUNTS: 
forms  of,  188. 

COMMON   LAW  PROCEDURE  ACTS  of  1852  and   1854,  incor- 
porated  with  Summary  Procedure  on  Bills  of  Exchange  Act,  801. 
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COMMON  JURY :  tee  Jury. 

COMPANY,  PUBLIC: 

service  of  writs  upon,  10, 18,  82. 
See  Imspection  of  Documents. 

COMPARISON : 

of  disputed  with  genuine  writing,  217. 

provision  applies  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  217,  26^. 

COMPOUNDING  penal  action,  rules  as  to,  42. 

COMPULSORY  REFERENCE  TO  ARBITRATION : 
introductory  observations,  z. 
judge  may,  on  application  of  either  party,  decide  matters  of  mere 

account  in  a  summary  way,  191. 

form  of  writs  of  execution  in  such  case,  899. 
or  refer  them  to  an  arbitrator  appointed  by  the  parties,  191. 
or  to  an  officer  of  the  court,  191. 

form  of  writs  of  execution  in  such  case,  400. 
power  to  refer  country  causes  to  judge  of  County  Court  taken 

away,  191. 
award  or  certificate  of  the  referee  enforceable  as  the  finding  of  a 

jury,  191. 
when  question  of  firaud  arises  referee  must  proceed,  191. 
control  of  court  over  cause  after  such  reference,  and  powers  to 

amend,  192. 
instances  of  references,  192. 
costs,  192. 
judge  may  by  consent  direct  case  to  be  stated,  192. 

or  an  issue  or  issues  to  be  tried,  192.    i^  Issue. 
arbitrator  may  state  special  case,  192. 
upon  trial  of  matters  of  fact  by  judge,  matters  of  account  may  be 

referred  to  arbitration,  193. 
form  of  postea  lipon  such  trial,  408. 
proceedmgs  to  be  conducted  and  power  of  arbitrator  to  be  as  upon 

a  reference  by  consent  under  a  rule  of  court  or  judge's  order, 

193. 
court  or  judge  to  have  power  to  remit  matters  to  arbitrator,  198. 
applications  to  set  aside  award  within  seven  days  of  the  following 

term,  194. 

if  no  application,  award  to  be  final,  194. 
award  made  on  compulsory  reference  may  be  enforced  after  seven 

days  from  publication,  although  the  time  for  moving  to  set  it 

aside  has  not  elapsed,  194. 
costs  may  be  taxed,  though  the  time  for  setting  aside  the  award 

has  not  elapsed,  194. 

COMPUTATION  of  time :  eee  Time. 

COMPUTE : 

rule  to,  abolished,  79. 

CONCURRENT  WRIT :  eee  Writ  op  Summons. 

CONDITION: 

relief  in  ejectment  for  breach  of,  in  not  insuring,  268.    See 
Relief. 
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CONDITIONS  PRECEDENT: 

performance  of,  may  be  averred  generally,  53. 
denial  of  performance  mutt  be  specific,  63. 

CONFESSION: 

of  action  by  defendant  in  ejectment,  147.    Set  Ejectment. 
of  judgment,  warrant  of  attorney  for,  bow  prepared,  320. 
and  avoidance,  pleat  of,  and  how  pleaded,  389,  390,  392. 

CONSCIENTIOUS  OBJECTORS  TO  OATHS: 

may  make  solemn  affirmation  or  declaration,  211. 

CONSENT: 

trial  of  questions  of  fact  by  court  or  judge  by,  189. 
in  such  case  to  be  in  writing,  190. 

when  the  absence  of  writing  will  not  avoid  the  result  of  a  trial 
in  such  case,  190. 
agreements  or  submissions  to  arbitration  by,  may  be  made  a  rule 

of  court,  199. 
statement  of  special  case  by,  tee  Seecjal  Case — Qubstioks. 
in  ejectment,  «ee  Special  Case. 

CONSIDERATION  of  bill  or  note,  count  for,  allowed  with  count  on 
bill  or  note,  419. 

CONSOLIDATION  of  actions,  in  the  case  oV  husband  and  wife,  for 
separate  claims,  42. 

CONSUL: 

in  certain  cases  affidavits  may  be  sworn  before,  26. 
upon  what  proof  admissible  in  evidence,  26. 
forgery  of  signature  to  such  affidavit,  26. 
peijury  in  making  such  affidavit,  27. 

CONTEMPT  OF  COURT : 

proceedings  against  witnesses  for,  239. 
in  not  answering  interrogatories,  235. 

CONTINUANCE: 

or  abandonment  of  action  in  case  of  death,  proceedings  to  compel, 

259. 
notice  of,  in  town  causes,  82. 
of  trial,  notice  of,  322. 
entry  of,  by  way  of  imparlance,  &c.  abolished,  394. 

CONTRACT : 

ii\j unction  to  restrain  breaches  of,  249. 

forms  of  counts  in  actions  on  (Sched.  B.,  Nos.  1  to  24),  183, 

184. 
denial  of,  may  be  pleaded  without  leave,  75. 
pleas  to  actions,  partaking  both  of  breach  of  contract  and  wrong, 

69. 
statement  of,  in  affidavits,  tee  Affidavit. 
forms  of  pleas  in  actions  on  (Sched.  B.,  Nos.  36  to  42),  186, 187* 

CONTRACTOR: 

as  to  part-payment  by  one  of  several  co-contractors,  31 1. 

CONTRADICTION  OF  WITNESS: 

how  far  allowed  to  party  producing  him,  212. 
by  former  inconsistent  statement,  212,  213. 
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CONTRADICTION  OF  WITNESS— cwihwiterf. 

contradictioni  must  be  material  to  the  issue,  213. 
by  proof  of  previous  conviction  of  felony  or  misdemeanor,  215. 
provisions  above  apply  to  all  courts  of  civil  judicature^  in 
England  and  Ireland,  214,  265. 

CONVENTION  with  foreign  countries  to  ascertain  law  of,  447. 

CONVERSION  OF  GOODS :  Me  Chattels. 
form  of  count  for  (Scbed.  B.,  No.  28),  185. 

CONVICTION  OF  WITNESS: 

for  felony  or  misdemeanor,  when  and  how  proved,  215. 
provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  215,  265. 

COPARCENER :  ue  Joint  Tenant. 

COPIES: 

of  witnesses'  depositions  may  be  obtained  from  the  master's  office, 

238. 
of  entries  in  debt- attachment  book,  may  be  taken  on  application, 

245. 
of  demurrer  book,  &c.  delivery  of,  before  argument,  315. 

COPY: 

of  writ  of  summons  served,  indorsement  of  debt  and  costs  on,  6. 

See  Writ  of  Summons. 
of  notice  to  produce,  tee  Notice. 

COPYHOLD  FINES: 

form  of  count  for  (Sched.  B.,  No.  11),  183. 

COPYHOLD  TENANT: 

inspection  of  court  rolls  by,  22. 

CORPORATE  BODIES: 

to  disclose  documents  and  answer  interrogatories  by  officer  on 
their  behalf,  228. 

CORPORATION : 

service  of  writs  on,  10,  13. 

books,  inspection  of,  233. 

iig  unction  in  action  against,  how  enforced,  290. 

COSTS : 

rules  as  to,  and  setting  off,  330. 

Jury  have  no  right  to  consider  in  awarding  damages,  292. 

security  for,  317. 

amount  of,  that  attorney  claims  for  writ,  &c.  to  be  indorsed,  6. 

taxation  of,  7,  330. 

amount  of,  on  judgment  in  default  of  appearance  where  writ  is 

rially  indorsed,  29,  312. 
^   where  plaintiff  does  not  appear,  what  defendant  must 
do  to  obtain,  325.  ,^^ 

where  writ  is  not  specially  inl^|^,  30. 
amendment  of  writ  of  summons  without,  26. 
upon  judgment  in  case  of  default,  29,  30. 
of  amendment,  163,  165.        <i|L 
of  proceedings  on  plea  of  nonjoimk^  of  defendants,  42. 
of  trial  of  questions  without  pleadings,  see  Questions* 
after  plea  of  paymjpt  into  court,  68,  69,  314. 
of  issues,  ^les  to  be  made  for  apportioning,  166.  • 
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COSTS^amthnted. 

of  issues  where  tcferal  matters  are  pleaded,  7S. 

of  setting  aside  judgment  for  pleadmg  without  leave,  75. 

for  not  proceeding  to  trial  pursuant  to  notice,  9ee  N  otice. 

for  not  countermanding  notice  of  trial,  #m  Notice. 

of  proving  documents  after  notice  to  admit,  tee  Notice. 

in  actions  by  paupers,  $te  Pauper. 

in  actions  unaer  local  and  personal  acts,  421. 

double,  disallowed,  421. 
of  special  jury,  90. 
of  abortive  issues,  116. 

of  application  for  suggestion  to  revive  judgment,  104. 
on  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante, 

116. 
of  proceedings  on  petition  of  right,  468. 
how  satisfied  on  petitions  of  right,  469. 
of  proceedings  in  error,  123,  124. 
of  the  day,  83,  Z26, 
in  ejectment,  138.    See  Ejectment. 
of  issues  in  proceedings  on  special  case,  46. 
terms  as  to,  on  the  reference  to  arbitration  of  matters  of  account, 

to  be  such  as  the  court  or  judge  shall  think  reasonable,  191, 

192. 
the  like  on  a  reference  on  the  trial  of  issues  of  lact  by  a  judge, 

193, 194. 
the  like  when  matters  remitted  to  the  arbitrator,  194. 
of  staying  proceedings  in  action  commenced  after  agreement  to 

refer,  in  the  discretion  of  the  court  or  judge,  195. 
payable  in  all  cases  on  quashing  proceedings  in  error,  220. 
of  special  case,  44.    See  Special  Case — Questions. 
agreement  by  parties  as  to,  45,  46. 
of  appeal,  bail  for,  required,  223. 

though  security  for  costs  of  the  action  has  been  given,  223. 
power  of  the  Court  of  Appeal  to  adjudge  payment  of,  224. 
Court  of  Error  may  adjudge,  to  the  defendant  in  error  on  aflSnn- 

ance  of  judgment  below,  224. 
of  first  trial  to  abide  the  event,  unless  otherwise  ordered,  when 

new  trial  granted  on  the  ground  that  the  verdict  was  against 

evidence,  224. 
of  first  trial  where  party  who  succeeded  then  fails  on  second, 

224. 
of  new  trial,  328. 
of  application  and  proceedings  thereon  for  examination  of  person 

refusing  to  make  affidavit,  to  be  in  the  power  of  the  judge, 

228. 
of  application  and  proceedings  thereon,  on  examination  of  party 

omitting  to  answer  interrogatories  in  the  power  of  the  court 

or  judge,  235,  237. 
of  application  for  the  examination  of  witnesses  and  of  the  rule  or 

order  and  proceedings  thereon,  to  be  in  the  discretion  of  the 

court  or  judge,  239. 
of  inspection  of  documents,  234. 
of  application  for  inspection,  234. 
of  inspection  of  real  or  personal  property  by  jury,  or  parties,  or 

witnesses,  in  the  power  of  the  court  or  judge  ordering  same, 

239. 

recovery  of,  of  suit  by  judgment  creditor  against  the  garnishee, 
244. 

of  application  for  an  attachment  of  dibts  and  of  proceedings 
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COSTS— roii/imi€J. 

ariiing  from  or  incidental   thereto,  ia  the  discretion  of  the 

court  or  judge,  24S. 
recovery  of,  in  actions  where  a  writ  of  mandamus  is  claimed,  286. 

execution  for  same,  246. 
order  for  payment  of,  uf  performance  of  act  required  to  he  done 

by  writ  of  mandamus,  246. 
of  attorney,  a  charge  upon  property  recovered,  248. 
conveyance  to  defeat  charge  for,  null  and  void,  243. 
equitable  plea  or  replication  may  be  struck  out  on  such  terms  as 

to  court  or  judge  may  seem  reasonable,  257. 
security  for,  by  claimant  in  second  action  of  ejectment,  261,  262. 
of  amendments,  in  the  discretion  of  the  court  or  judge,  262. 
rules  and  orders  respecting,  to  be  made  by  the  judges,  268. 
of  making  submission  to  arbitration  a  rule  of  court,  199. 
powers  of  courts  as  to,  in  proceedings  for  relief  against  forfeiture, 

267,  272. 
certificate  to  deprive  plaintiff  of,  in  actions  for  wrongs  where  less 

than  6L  m  recovered  by  verdict  of  jury,  291. 
provision  as  to,  does  not  extend  to  actions  in  detinue,  291. 
where  action  for  liquidated  damages  ordered  to  be  tried  in  county 

court,  324. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  tee  Bills 

OF  Exchange. 
forms  of  writs  of  execution  for,  861,  862,  865,  869,  874,  877, 

378,  381,  882,  888. 
as  to  bills  of,  880,  450,  451.    See  Taxation. 
schedule  of,  458. 

COUNSEL : 

speeches  of,  to  the  jury,  199. 

briefo  and  fees  of,  450,  451. 

signature  of,  to  pleadings,  unnecessary,  75. 

but  required  on  some  motions,  75. 

COUNT :  tee  Pleading. 

of  declaration,  payment  into  court  as  to  one,  where  several,  64. 
form  of,  in  proceedings  under  Bills  of  Exchange  Act,  419. 

COUNTERMAND : 

of  notice  of  trial,  822.    See  Trial. 
of  notice  of  inquiry,  322,  323,  324. 

COUNTIES  PALATINE:  tee  Palatine  Counties-Palatinate 
Courts. 
records  of  Superior  Courts  of,  to  he  tried  as  in  other  counties,  87. 
execution  of  writs  in,  122. 

provisions  of  C.  L.  P.  Act,  1852,  act  to  extend  to,  170. 
and  of  C.  L.  P.  Act  (1854),  264 
and  of  C.  L.  P.  Act  (1860),  294. 

COUNTRY: 

causes,  tee  Jury. 

attorney,  indorsement  of  name  and  abode  of  on  writ,  4. 

COUNTY : 

of  defendant's  residence  to  be  mentioned  in  summons,  1. 
writs  of  execution  may  be  executed  by  sheriff  of  any,  98. 
recovery  of  lands  not  situated  in  that  of  London  or  Middlesex, 
156. 
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COUNTY  COURT : 

provisioni  of  C.  L.  P.  Act,  1854,  enabling  any  superior  court  or 

judge  to  refer  a  cauae  to  a  judge  of,  repealed,  191. 
actions  for  liquidated  claims,  where  sum  not  exceeding  60L  in 
dispute,  may  sometimes  be  sent  for  trial  in,  823. 

COURT:  see  Inferior  Court — Jurisdiction, 
meaning  of,  168,  263. 
of  justice,  writ  may  not  be  served  on  one  attending,  1 1. 

Power  </: 

trial  of  issues  of  fact  by,  189. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of  causes 

pending  in  the  same  court,  190. 
power  to,  or  judge,  to  direct  arbitration  before  trial,  191* 
or  to  direct  special  case  to  be  stated,  192. 
or  an  issue  or  issues  to  be  tried,  192. 
power  to  remit  matters  to  the  re-consideration  and  re-determina- 
tion of  the  arbitrator,  198. 
to  stay  proceedings  in  action  commenced  by  one  party  after  all 

have  agreed  to  arbitration,  195. 
to  enlarge  the  term  for  making  awards,  197. 

or  order  delivery  of  possession  of  land  pursuant  to  award, 
198. 
when  agreement  or  submission  to  arbitration  is  made  a  rule  of 
one  court,  no  other  court  to  have  power  to  entertain  any  motioa 
respecting  the  arbitration  or  award,  199* 
to  adjourn  trial,  200. 

to  permit  witness  to  make  affirmation  instead  of  oadi,  211. 
to  allow  further  time  for  giving  notice  of  appeal,  222. 
to  settle  appeal  on  motions  for  new  trial,  sc,  wfaere  the  parties 

differ,  223. 
to  allow  affidavits  in  answer  to  be  made  on  motions,  225. 
to  order  production  of  documents,  225. 
or  examination  of  witnesses,  225. 
to  compel  the  discovery  of  documents,  228. 
to  allow  interrogatories,  234. 
may  dispense  with  affidavit,  237. 
in  default  of  answer,  may  order  oral  ezaminationy  237. 
discretionary  power  as  to  costs,  239. 

to  order  the  inspection  of  real  or  personal  property  by  the  jury, 
parties  or  witnesses,  239. 
and  to  make  rules  or  orders  upon  the  sheriff  or  other  person 
to  procure  the  attendance  of  a  special  or  common  jury, 
240. 
to  order  the  examination  of  judgment  debtors,  240. 
discretion  as  to  costs  of  application,  245. 
to  order  peremptory  writ  of  mandamus,  246. 

the  jurisdiction  of  the  Queen's  Bench  as  to  mandamus  pre- 
served, 247. 
to  order  specific  delivery  of  chattels,  248. 
to  grant  a  writ  of  injunction  on  ex-parte  application,  251. 

may  discharge,  vary,  or  set  aside  same,  251. 
to  strike  out  equitable  pleas  or  replications,  257. 
to  prevent  loss  of  instruments  being  set  up  as  a  defence.,  257. 
jurisdiction  under  Shipowners'  Act,  repeal  of  enactment  as  to, 
257. 

to  order  claimant  in  second  ejectment  to  give  security  for  costi, 
261.  ' 
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COVRT^-eomtinued, 

Power  q^continued. 
may  appoint  sittings  in  term  and  vacation,  262. 
to  amend  errors  and  defecu  in  any  proceedings  under  C.  L.  P. 

Act,  1854--262. 
of  judges,  to  issue  new  forms  of  writs  and  proceedings,  263. 
to  grant  relief  in  ejectment  for  forfeiture,  tee  Relief. 

by  interpleader,  under  C.  L.   P.  Act,  1860,  see  Inter- 
pleader. 
may  direct  sale  of  goods  seised  in  execution  in  proceedings  in 

interpleader,  280. 
at  request  may  decide  summarily  in  certain  cases  in  interpleader, 

280. 
judgment  of,  in  interpleader,  281. 
powers  of,  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

fee  Bills  op  Exchange. 

COURT,  COUNTY  :  tee  County  Court. 

.COURT  OF  APPEAL :  tee  alto  Appeal— Court  op  Error— Judg. 

ment. 
Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords, 

to  be,  for  the  purposes  of  the  C.  L.  P.  Act,  1854.  .222. 
Courts  of  Error  to  be,  for  purposes  of  C.  L.  P.  Act,  1860.  .271. 

COURT  OF  CHANCERY: 

powers  o^  to  grant  relief  in  ejectment  for  forfeiture,  conferred  on 
«     Superior  Courts  in  certain  cases,  267,  268. 
powers  of,  under  Merchant  Shipping  Act,  1 854,  conferred,  292. 

COURT  OF  ERROR:  MeERROR— Court  op  Appeal. 

COURT  ROLLS,  inspection  of,  233,  322, 

COURTS  OF  CIVIL  JUDICATURE: 

application  of  certain  sections  of  the  C.  L.  P.  Act,  1854,  to  all,  in 
England  and  Ireland,  265. 

COURTS  OF  RECORD: 

the  C.  L.  P.  Acts  may  be  extended  to,  by  Order  in  Council,  169, 

265,  295. 
and  the  Summary  Procedure  on  Bills  of  Exchange  Act,  801. 

COURTS,  FOREIGN  :  tee  Foreign  Countries. 

COVENANT : 

to  repair,  form  of  count  on  (Sched.  B.,  No.  24),  184. 
to  insure,  proceedings  for  relief  in  ejectment  for  forfeiture  for 
breach  ot,  268.    See  Reliep. 

COVERTURE : 

pleas  of,  87. 

plea  of,  may  be  pleaded  with  other  pleas,  without  leave,  75. 

in  abatement,  113.    See  Abatement. 

CREDIT,  giving,  in  particulars  of  demand  and  set-off,  operation  of,  and 
how  It  is  to  be  given,  390. 

CREDIT  OF  WITNESS: 

cannot  be  impeached  by  general  evidence  of  bad  character,  212. 
but  party  producing  witness  may  contradict  him  by  other  evi- 
dence, 212. 
or  by  leave  of  the  judge  prove  that  he  has  made  inconsistent 
statements,  212. 
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CREDITOR: 

proritions  of  Mercantile  Law  Amendment  Act,  1856,  as  to  the 

limitation  of  actions  by,  309. 
proceedings   by  Judgment,  for  attaching  debts  due  firom  third 

persons  to  debtor,  240 — 246.    5w  Judgment  Creditok. 

CRIMINAL : 

proceedings,  C.  L  P.  A.  s.  148,  as  to  error,  inapplicable  to,  117. 
prosecution,  witness  may  refuse  to  give  answers  tending*  to  expose 
him  to,  216. 

CROSS-EXAMINATION  OF  WITNESS: 

as  to  former  inconsistent  statements,  213,  214^ 
when  statements  are  in  writing,  214. 

provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  14,  265. 


DAMAGES : 

indorsement  of^  on  writ  and  copy  not  necessary,  6. 

ultra,  replication  of,  to  plea  of  payment  into  court,  68. 

on  judgment  by  default  to  be  ascertained  by  Master,  79l 

in  what  cases  such  reference  has  been  made,  80. 

judgment  for,  80. 

judgment  for  money  demands  to  be  without  distinction  between 

debt  and  damages,  81. 
jury  no  right  to  consider  costs  in  awarding,  292. 
rules  as  to  setting  off,  330. 

DATE : 

of  writ  of  summons,  4. 

of  writ  of  summons,  alteration  of,  3. 

pleadings  to  be  dated  as  of  time  of  pleading,  51. 

iftdTlME. 

DAY: 

costs  of  the,  88. 

such  costs  on  adjournment  of  trial,  200. 

clear,  what,  352. 

DEATH  :  tee  Abatement. 

of  parties,  proceedings  to  compel  the  continuance  or  abandon- 
ment of  action  in  case  of,  259—261. 
effect  of,  on  proceedings  in  action,  106. 
of  plaintiff  since  trial,  motion  for  new  trial  in  case  of,  221. 
during  proceedings  in  error,  tee  Error. 
revivtd  of  judgment  in  case  of,  103. 
of  parties  in  ejectment,  142.    See  Ejectment* 
of  plaintiff,  taking  money  out  of  court  in  case  of,  68. 
of  tenant  in  possession,  service  of  writ  of  ejectment  in  case  o^ 

132. 
order  for  examination  of  a  witness  at  the  point  of,  226, 

DEBT : 

and  costs,  indorsement  of,  on  writ  and  copy,  6. 
the  same  in  action  for  debt  under  20/.,  7. 
and  damages,  judgment  for,  81. 
statement  of,  in  affidavits,  tee  Affidavit. 
denial  of,  may  be  pleaded  without  leave,  78. 
examination  of  judgment  debtor  as  to,  due  to  him,  240. 
attachment  of,  due  to  judgment  debtor,  and  proceedings  thereon, 
240,  241.    See  Attachment — Judgment* 
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DEBT-ATTACHMENT  BOOK : 
to  be  kept  by  Master,  245. 

DEBTOR: 

proceedings  by  judgment  creditor  to  attach  debts  due  to,  240 — 
245.   See  Creditor — Judgment  Creditor—Joint  Debtor. 

DEBTS  of  deceased  person,  how  order  to  take  account  of  to  be  made, 
445. 

DECLARATION :  ue  Pleading. 
time  to  declare,  50,  53. 
side-bar  rule  for,  not  granted,  SIS. 
notice  to  declare,  50. 
title  of,  51. 
date  of,  51. 
delivery  of,  50,  59. 
commencement  of,  54. 
commencement  after  plea  in  abatement,  57. 
conclusion  of,  54. 

forms  of,  in  contract  and  tort,  183—186. 
Tenue  in,  43, 44,  54,  55 ^  388.    And  tee  Venue. 
parties  in,  5^^, 
their  number,  &c.,  57. 
their  character,  how  described,  57. 
misnomer  in,  56. 
amendment  of.  5%. 
when  may  be  filed,  31. 

filing,  upon  non-appearance  to  writ  not  specially  indorsed,  31. 
indorsements  on,  m  such  case,  31. 
where  writ  is  specially  indorsed  and  some  defendants  only  appear, 

83. 
traverse  of,  71. 
for  libel  and  slander,  58. 
counts  of,  for  claims  by  husband  in  his  own  right  when  wife  joins, 

42. 
in  what  it  must  correspond  with  writ,  6Q, 
pleas  to,  where  framed  for  breach  of  contract  or  wrong,  69. 
application  for  inspection  of  documents  before,  232. 
delivery  of  interrogatories  with  the,  234. 
claim  in,  of  a  writ  of  mandamus,  246. 
allegations  therein,  246. 
in  heu  of  affidavit  or  deposition  by  persons  entertaining  con- 

scientions  objections  to  oaths,  211. 
form  of,  in  proceedings  under  Bills  of  Exchange  Act,  419. 
form  of,  in  proceedings  against  garnishee,  409. 

DEEDS : 

profert  of,  unnecessary,  52. 

form  of  plea,  in  denial  of  making  (Sched.  B.,  No.  38),  186. 

what,  must  be  attested,  216. 

DEFAMATION : 

how  to  declare  in  actions  for,  58. 

form  of  count  for  (Sched.  B.,  No.  32),  186. 

paying  money  into  court  in  actions  for,  in  newspapers,  &c.,  64,  Q^, 

DEFAULT:  tee  Judgment — Notice — Indorsement. 

DEFECTS : 

in  proceedings,  amendment  o^  262. 
of  form,  see  Form. 
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DEFENCES:  tee  Equitable  Defences. 
plea  of  equitable,  allowed,  251,  252. 
of  loss  of  negotiable  instrument  not  to  be  set  up,  257. 
arising  after  actions  brought  may  be  pleaded,  62,  393. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
affidavit  of,  for  leave  to  appear,  299. 

DEFENDANTS :  see  Parties. 

must  be  named  in  writ  of  suomions,  3. 

service  on,  10,  11. 

residing  out  of  the  jurisdiction,  15. 

when  ^reigners,  24. 

appearance  by,  eee  Appearance. 

noigoinder  and  misjoinder  of,  see  Joinder. 

death  of,  eee  Abatement. 

right  of  set-off  in  cases  of  misjoinder  of  plaintiffs,  283. 

DELAY : 

pleadings  for,  48. 

remedy  where  notice  of  special  jury  is  given  for,  90. 

DELIVERY: 

of  specific  chattel,  in  action  for  its  detention,  248. 

of  possession  of  lands  or  tenements  in  pursuance  of  award,  198. 

of  goods  sold,  specific,  305. 

DEMAND : 

as  to  whether  writ  has  issued  by  authority  of  attorney,  5. 

of  plea  abolished,  59. 

notice  to  plead  is  in  lieu  of,  59. 

particulars  of,  see  Particulars — Credit. 

DEMURRAGE. 

form  of  count  for  (Sched.  B.,  No.  14),  183. 

DEMURRER:  see  Pleading. 
rules  as  to,  315. 
judgment  on,  to  be  given  according  to  the  very  right  of  the 

cause,  47. 
demurring  and  pleading  together,  72. 
affidavit  for,  if  required,  72. 
no  pleadings  insufficient  for  defects  which  could  heretofore  only 

be  objected  to  by  special,  47. 
form  of,  76. 
margrinal  note  to,  77. 
may  be  amended,  77. 
firivolous,  may  be  set  aside,  77. 
joinder  in,  76,  77,  315. 
demurrer  books,  77,  315. 
setting  down  for  argument,  77,  315. 
amendment  after  judgment  given,  not  allowed,  78. 
to  pleading  for  want  of  equity,  257* 

DENIAL: 

of  contract,  or  debt  may  be  pleaded  without  leave,  75. 

that  property  is  plaintiff's,  75. 

form  of  pleas  of  denial  of  debt,  &c,  186. 

rules  as  to  pleas  of,  388,  391. 
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DE  NOVO: 

award  of  trial,  398.    See  Error — New  Trial. 

DEPOSITIONS : 

on  interrogatories,  rules  as  to,  320.    See  Interrogatories. 

DEPOSITIONS  OP  WITNESSES :  see  Affidavit. 

taking  down  and  returning  where  examination  of  a  witness,  who 

refutes  to  make  an  affidavit,  is  ordered,  228. 
to  be  returned  to  the  master's  office,  238. 

DESCRIPTION : 

of  tenants  in  possession  and  premises  in  ejectment,  129. 

DETAINER: 

of  prisoner  in  execution,  ne  Execution. 

DETENTION : 

form  of  count  for,  185. 
form  of  conclusion  of  declaration  for,  54. 

of  chattels,  in  action  for,  execution  may  issue  for  their  return,  248. 
See  Chattels— Detinue. 

DETINUE : 

payment  into  court  in,  62,  63,  64,  274,  286.    See  Detention. 

plea  4n  of  non  detinet,  operation  of,  391. 

costs  in,  291. 

form  of  writ  of  execution  for  return  of  a  specific  chattel,  413.        ' 

as  to  joinder  of  count  in  with  trover,  387. 

DIFFERENCES: 

stay  of  proceedings  in  case  of  reference  of,  to  arbitration,  195. 

DIRECTIONS : 

to  the  Masters,  of  H.  T.  1853.  .450. 

DISCHARGE :  eee  Insolvent  Act — Execution. 

DISCONTINUANCE : 

by  plaintiff  after  plea  pleaded,  319. 
by  plaintiff  in  error,  im  Error. 
in  ejectment,  146.    See  Ejectment. 
rules  as  to,  319. 

DISCOVERY : 

introductory  observations,  xix. 

of  documents,  application  for,  by  affidavit,  and  order  thereon, 
228.    See  Affidavit. 

Srovisions  for,  in  aid  of  statutory  provisions  for  inspection,  229. 
ocument  must  be  in  possession  or  power  of  opposite  party,  229. 
and  must  relate  to  matter  in  dispute,  229. 
and  applicant  must  be  entitled  to  its  production  for  discovery  or 

otherwise,  229. 
right  to,  limited  by  right  to  inspection,  229.     See  Inspection. 
power  to  parties,  by  order  of  the  court  or  a  judge,  to  deliver 
written  interrogatories  to  opposite  party  upon  any  matter  as  to 
which  discovery  may  be  sought,  234. 
application  for  order  to  be  made  upon  affidavits  of  the  party 

proposing  to  interrogate,  and  his  attorney,  237. 
oral  examination  of  parties,  by  order  of  court  or  judge,  in  case 
of  omission  to  answer  written  interrogatories,  237. 
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proceedings  on  such  rule  or  order,  288. 

depotitions  upon  such  examinations  to  be  returned  to  tke 

Master's  Office,  238. 
examiner  may  make  special  report  to  the  court,  239. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  239. 

DISCREDIT  OF  WITNESS: 

how  far  party  may  discredit  his  own  witness,  212. 
by  proof  of  previous  statements,  212,  213. 
by  proof  of  conviction  for  felony  or  misdemeanor,  215,  216. 
above  provisions  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  212,  265. 

DISCRETION,  MATTER  OF: 

no  appeal  on  motion  for  new  trial  on,  222. 

DISPUTED  WRITING: 

comparison  of,  with  genuine,  217* 

DISTRAINT: 

of  defendant's  lands  and  chattels  in  default  of  returning  specific 
chattel  claimed,  248. 

DISTRESS: 

proceedings  by  landlord  for  non-payment  of  rent  where  he  has 
a  right  of  re-entry  and  no  sufficient  distress  on  premises,  150, 
151,  152,  153. 

DISTRIBUTIVELY: 

pleadings  to  be  construed,  70. 

DISTRINGAS : 

writ  of,  to  compel  appearance,  or  for  outlawry,  abolished,  27. 
juratores,  abolished,  87. 

DIVERTING  WATER: 

form  of  count  for,  185. 

DOCUMENTS :  see  Instrument. 

may  be  set  out  in  pleadings  without  oyer,  52. 

inspection  of,  320,  322.    See  Inspection  of  Documents. 

inspection  of,  at  common  law,  52,  53. 

rules  as  to  admission  and  inspection  of,  320. 

under  14  &  15  Vict,  c  99.. 52. 

admission  of,  306,  307,  320,  322.    See  Admission. 

order  for  production  of,  225,  425. 

discovery  of,  mode  of  proceeding  for,  228.    S^e  Df  scotert. 

stampmg,  at  the  trial,  218. 

made  or  required  under  the  C.  L.  P.  Act,  1854,  exempted  from 

stamp  duty,  219. 
no  new  trial  to  be  granted  on  the  grounds  of  the  insufficiency  of 

the  stamp  on  any  document  received  in  evidence,  219. 
how  acts  to  be  cited  in,  266.    See  Title. 

DOMINIONS  OF  HER  MAJESTY: 

what  parts  of,  are  not  "  beyond  aeaa,"  WO. 

I>OUBLE  costs  disaUowed,  421. 


INDEX.  503 

DOWER : 

writ  of  right  of  and  writ  of,  may  not  now  issue,  2. 

right  enforceable  under  such  writs  to  be  enforced  by  summons, 

2,  286. 
indorsement  on  writ  of  intention  to  declare  in,  7»  287. 

DRAWER  OF  BILL : 

comparison  of  indorsement  with  his  signature,  see  Indoesement. 
against  acceptor,  form  of  count  by  (Sehed.  B.,  No.  18),  184. 

DURATION : 

of  writs  of  execution,  262. 
See  Unipormitt — Time. 

DURHAM  AND  LANCASTER : 

Courts  of  Common  Pleas  of,  provisions  regulating,  170,  171f  172, 

173,  264,  294,  295. 
provisions  relating  to  the  masters  of  the  superior  courts  to  apply 

to  the  prothonotaiy  of,  265. 
appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 

trials,  or  to  enter  verdicts  on  nonsuits,  265. 
provisions  of  C.  L.  P.  Act,  1860,  as  to  interpleader,  apply  to 

courts  of  C.  P.  of,  272. 
and  of  Summary  Procedure  on  Bills  of  Exchange  Act,  301. 

DUTY :  see  Stamp. 

action  for  mandamus  to  enforce  the  performance  of,  245. 

DWELLING : 

meaning  of,  5. 


EJECTMENT :  see  Real  Actions— Land. 
introductory  observations,  xiv. 
rules  as  to,  341. 

other  causes  of  action  may  not  be  joined  in  suit  for,  43. 
to  be  brought  by  writ,  128. 
to  whom  writ  is  to  be  directed,  128. 
property  claimed  by,  to  be  described  with  reasonable  certainty  in, 

128. 
want  of  reasonable  certainty  in,  cured  by  particulars,  135. 
actual  and  vacant  possession,  128. 
names  of  tenants  in  possession,  129. 
description  of  premises,  129. 
form,  teste  and  duration  of  writ  of,  129,  179. 
names  of  persons  claiming  title,  130. 
venue  is  local,  130. 
service  of  writ  of,  130. 

in  case  of  vacant  possession,  180,  131. 

on  tenant  personally,  131. 

on  tenant's  wife  on  the  premises,  131. 

on  child,  servant  or  member  of  family  of  tenant,  131. 
service  of,  in  case  of  bankruptcy,  132. 

in  case  of  death  of  tenant,  132. 

where  tenant  a  lunatic,  132. 

on  joint  tenants,  132. 

on  several  tenants,  132. 

on  public  companies,  132. 

on  churchwardens,  &c.,  132. 
appearance  to,  by  persons  named  in,  133. 

by  person  not  named  in,  133. 
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who  may  appear  and  defend,  183. 

affidaTit  for  iea?e  to  appear  to,  184. 

in  what  cases  leave  granted,  184,  135. 

restitution  after  setting  aside  judgment  in,  136. 

appearance  and  defence  by  landlord  in,  135. 

notice  to  defend  for  part  only,  135. 

particulars  of  description  of  property,  135. 

defence  by  persons  not  in  possession,  136. 

judgment  for  default  of  appearance,  or  when  defence  is  limited 
to  part  only,  136. 

form  of  the  judgments  in  such  cases,  136, 180. 

the  like,  for  the  whole  property,  136. 

costs,  136. 

how  issue  is  made  up  where  an  appearance  is  entered,  137. 

form  of  issue  where  defence  is  for  the  whole  property,  137, 181. 

the  like,  for  part  only,  137,  180. 

venue  in  issue,  130,  187. 

special  case  may  be  stated  in,  137. 

trial  of  issue,  137,  138. 

particulars  of  claim  to  be  annexed  to  record,  137, 138. 

question  at  trial,  137. 

plea  of  not  guilty  distributable,  137. 

verdict  in,  138. 

form  of  verdict,  180. 

costs  of  issues,  138. 

several  issues,  138. 

verdict  where  title  has  expired  before  trial,  138. 

costs  in  case  of  nonsuit,  &c,  894. 

trial  of,  maybe  ordered  to  tiUce  place  in  any  county,  138. 

nonappearance  of  claimant  at  trial,  139. 

jury  may  give  a  special  verdict,  139. 

points  for  argument  must  be  stated  in  margin,  139. 

amendment  of  special  verdict,  140. 

either  party  may  tender  a  bill  of  exceptions,  139. 

judgment  and  execution  upon  6nding  for  claimant,  140. 

judgment  and  execution  on  finding  for  defendant,  141. 

execution  for  recovery  of  possession  and  costs  may  be  joint  or 
separate,  141. 

preparation  of  writs  of  execution,  141. 

entry  of  judgment  on  the  roll  unnecessary  for  purposes  of  exe- 
cution, 148. 

effect  of  judgment,  148. 

defence  by  joint  tenants,  tenants  in  common  or  coparceners,  141. 

trial  and  judgement  against,  142. 

actual  ouster,  142. 

action  not  to  abate  on  death  of  claimant  or  defendant,  143. 

proceedings  on  death  before  trial,  where  right  survives,  143. 

the  like  where  right  does  not  survive,  144. 

death  of  one  of  several  claimants  after  verdict,  143. 

death  of  claimant  where  right  does  not  survive,  144. 

death  of  one  of  several  joint  defendants  before  or  after  judgment, 
144. 

death  of  all  the  defendants  in,  before  trial,  145. 

death  of  all  the  defendants  in,  after  verdict,  145. 

death  of  defendant  before  trial  who  defends  separately  for  part 
only,  145. 
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death  of  defendant  defending  separately  for  property  in  respect  of 

which  others  also  defend,  146. 
claimant  may  discontinue  by  notice,  146. 
form  of  notice  of  discontinuance,  146,  181. 
discontinuance  of,  by  one  of  several  claimants,  146. 
judgment  for  not  proceeding  to  trial  after  notice,  146. 
form  of  judgment,  147»  181. 
defendant  may  by  notice  confess  action  of,  147. 
form  of  judgment  after  confession,  147, 182. 
confession  by  one  of  several  defendants  defending  separately  for 

part  only,  147. 
confession  by  one  of  several  defendants  defending  for  the  same 

property,  148. 
error  and  bail  in  error,  149. 
tenant,  on  being  served  with  writ  of,  to  give  notice  to  landlord, 

149. 
in  what  cases  notice  to  be  given,  150. 
proceedings  in,  by  landlord,  for  non-payment  of  rent,  150. 
m  what  cases  applicable,  151. 
demand  of  rent  not  necessary,  152. 

only  sustainable  where  no  sufficient  distress  on  premises,  152. 
proof  necessary  in  case  of  judgment  by  default,  153. 
proof  where  defendant  goes  to  trial,  153. 
lessee  proceeding  in  equity  not   to  have   iigunction  or  relief 

without  payment  of  rent  and  costs,  153. 
but  tenant  paying  all  rent  with  costs,  proceedings  to  cease,  154. 
how  rent  to  be  calculated  in  such  case,  154. 
by  landlord  against  tenant  holding  over  after  expiration  of  term 

or  determination  of  tenancy  by  notice  to  quit,  155. 
term  must  have  expired  or  been  determined  before  bringing,  156. 
demand  of  possession  necessary,  and  service  thereof,  156. 
proceedings  for  tenant  to  give  bail,  155. 
if  tenant  neglects  to  give  bail,  &c.,  landlord  may  sign  judgment, 

155. 
form  of  judgment  for  landlord,  181* 
costs,  157. 
on  trial  of,  between  landlord  and  tenant,  jury  to  give  damages  for 

mesne  profits,  158. 
judge  not  to  stay  execution,  except  by  consent,  on  tenant  finding 

security,  but  bail  in  error  to  discharge  such  surety,  158. 
recognizances  of  bail  in  error,  how  to  be  taken,  159. 
landlord  to  recover  possession  of  lands  situated  otherwise  than  in 

London  or  Middlesex,  8rc.,  after  service  of  writ,  &c.,  159. 
form  of  writ  in  such  cases,  160. 
by  mortgagee  against  mortgagor,  161. 
court  may  compel  mortgagee  to  reconvey,  on  rendering  principal 

and  costs,  161,  162. 
not  where  right  of  redemption  is  in  controversy,  162. 
jurisdiction  of  courts  and  judges  in,  163. 
claimant  in  second  action  of,  for  same  premises  against  same 

defendants,  ma^  be  ordered  to  give  security  for  costs,  261, 262. 
what  interrogatones  may  be  delivered  in,  236. 
effect  of  death  of  cUumant  in,  260. 
forms  of  writ  of  execution  in,  382,  383. 
for  forfeiture  for  non-payment   of  rent,   or  non-insuring,  see 

Relief. 
D.  Z 
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ELEGIT :  see  Fees. 

forme  of,  on  Judgmentt  and  orden  to  pay  raonej  and  coats,  Z66, 
874. 

EMBARRASS : 

pleadings  framed  to,  may  be  amended  or  struck  out,  4S. 

ENFORCEMENT  OF  AWARDS: 

proceedings  for,  192. 

within  period  for  setting  aside,  194. 

ENLARGEMENT  OF  TIME  FOR  MAKING  AWARDS  : 

when  no  period  stated,  to  be  deemed  to  be  an  enlargement  for  one 

month,  198. 
power  to  enlarge  may  be  exercised  after  expiration  of  three  naontfas 

from  the  appointment  of  the  arbitrator,  &C.,  198. 
power  to  enlarge  is  discretionary,  198. 

ENTRY : 

of  pleading  on  record  to  be  as  of  time  of  pleading,  51. 

of  proceedings  in  interpleader,  282. 

of  causes  for  trial ;  and  in  London  and  Middlesex,  87>  826. 

of  satisfaction  on  roll,  rules  as  to,  884. 

of  satisfaction  on  judgments,  418. 

of  verdict  or  nonsuit,  «e4  Motion. 

EQUITABLE  DEFENCES : 

introductory  observations,  xiL 

power  to  plead  in  actions  at  law,  251,  252. 

only  where  an  absolute  injunction  would  be  granted,  252. 

or  to  set  up  after  judgment  by  way  of  autUta  querela^  256. 

replication  of,  to  plea  of  defendant,  256. 

legal  defence  not  lost  by  pleading  mistaldngly,  256. 

power  to  judge  to  strike  out,  257. 

examples  of,  252 — 255. 

accident,  252. 

mistake,  258. 

fraud,  258. 

forfeitures,  254. 
in  relation  to  principal  and  surety,  255. 
where  parw  has  merely  an  equitable  interest,  255. 
of  set-off,  255. 

mav  be  pleaded  with  other  pleas  by  leave,  256. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  affidavit 
of,  299. 

EQUITY,  COURTS  OF: 

must  still  be  resorted  to  in  certain  cases,  252,  255,  256.    Stt 
Court  op  Chancery. 

ERROR:  see  Appeal. 

introductory  observations,  xxvi. 

rules  of  practice  as  to,  881. 

will  not  lie  on  judgment  for  non-appearance,  where  writ  is  spe^ 

cially  indorsed,  29. 
will  lie  on  a  special  case,  45, 46, 198,  219,  220. 
proceedings  thereon,  219.    See  Special  C a se— Judgment. 
to  be  brought  within  six  years  after  judgment  signed  or  entered 

on  record,  116. 
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proviso  for  disabilities  in  case  of,  when  further  time  granted,  117. 

writ  of,  abolished,  117. 

a  step,  117. 

the  proceeding  given  by  s.  148,  C.  L.  P.  Act,  does  not  extend  to 

cnminal  proceedings,  117. 
where  a  change  of  parties  since  judgment,  117. 
in  what  cases,  117. 
error  m  law,  fuw  brought,  IIS,  119. 

form  of  memorandum  of  error  in  law,  118,  179. 

roaster  to  deliver  a  note  of  receipt  of  memorandum,  118. 

no  supersedeas  of  execution,  till  service  of  copy  of  note  and  of 

grounds  of,  118. 
on  insufficient  or  firivolous  statement  execution  may  issue  at  once, 

119. 
execution  on  judgment  not  to  be  stayed  by  proceedings  in,  unless 

sufficient  bail  given,  119. 
or  unless  court  or  judge  make  special  order,  119. 
in  what  cases,  120. 
when  put  in,  120. 
staying  execution  on,  121. 

proce^ings  on  death  of  one  of  several  defendants,  127. 
the  like  upon  death  of  sole  defendant  or  of  all  the  defendants, 

127. 
by  suggestion  instead  of  assignment  of,  and  joinder  in,  121. 
form  of  suggestion,  121, 179. 

roll  to  be  made  up  and  suggestion  entered  by  plaintiff,  121. 
by  one  of  several  persons  against  whom  judgment  has  been  given, 

122. 
form  of,  122. 

jud^ent  roll  to  be  brought  into  court  instead  of  transcribed,  123. 
■ettmg  down  for  argument,  123. 
notice  of  argument,  123. 

copies  of  proceedings  to  be  delivered  to  judges,  123. 
costs,  123,  394. 

will  not  lie  for  error  in  judgment  with  respect  to  costs,  394. 
jurisdiction  of  court  of,  over  proceedings,  123. 
when  the  proceedings  will  be  quashed,  124. 
court  o^  to  have  like  powers  with  court  below,  124. 
may  therefore  award  a  writ  of  inquiry  to  assess  damages,  or  re- 
pleader, 124. 
proceedings  in  error  in  fact,  124. 

form  of  memorandum  and  note  of  error  in  fact,  124, 125,  179. 

in  what  cases,  125. 

in  fact  does  not  lie  to  Exchequer  Chamber  or  House  of  Lords, 

125. 
is  a  step,  125. 
bail  in  case  of,  125. 
affidavit,  125. 
plaintiff  in  error  may  discontinue  proceedings  and  proceed  on  the 

judgment,  125. 
defendant  may  confess,  and  consent  to  reversal  of  judgment  in, 

126. 
effect  of  death  of  parties  on  proceedings  in,  249. 
death  of  plaintiff  in,  no  abatement  of,  126. 
nor  death  of  defendant  in,  127. 
death  of  one  of  several  plaintiffs  in  error,  126. 
the  like  as  to  one  plaintiff  or  of  all  the  plaintiffs  in  error,  126. 

z2 
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ERROK^continued, 

proceedings  in  error  In /ac<— continued. 

marriage  not  to  abate,  128. 

death  of  either  party  between  verdict  and  judgment  not  to  be 
alleged  for  error,  110. 

bail  in  error,  119,  3S5. 

bail  in  error  in  ejectment,  149,  159.    See  Ejectment. 

upon  award  of  trial  de  novo,  224. 

if  judgment  affirmed  in  error,  Court  of  Error  may  adjudge  costs 
to  &e  defendant  in  error,  224. 

may  not  be  brought  on  special  case  stated  by  arbitrator,  193. 

and  quare  when  case  is  stated  with  some  only  of  several  de- 
fendants, 220. 

and  will  not  lie  on  judgment  signed  under  Summary  Procedure  on 
Bills  of  Exchange  Act  for  not  appearing,  298. 

Courts  of,  to  be  Courts  of  Appeal,  222,  271. 

in  proceedings,  amendment  ot,  262. 

ESTATE : 

form  of  count  for  price  of  (Sched.  B.,  No.  7),  188. 

EVADING  perK)nal  service  of  writ,  11,  12,  15,  16. 

EVENT  OF  TRIAL  : 

when  costs  to  abide,  224. 

EVIDENCE :  see  also  Progf^Partt  who  begins— Alterations 

IN  the  Law  of  Evidence — Witnesses — Examination — 

Discovert. 
introductory  observations,  xiz, 
rules  as  to,  320. 

of  renewal  of  writs  of  summons,  9. 
of  the  commencement  of  the  action,  10. 
what,  requisite  to  render  affidavit  made  before  consul  admissible, 

26. 
of  writs  of  execution,  101. 
of  service  of  notice  to  produce,  96. 
of  admission  of  documents,  95. 
affirmation  instead  of  oath  in  certain  cases,  211. 
penalty  for  making  false  statements,  212. 
now  far  party  may  discredit  his  own  witness,  212. 
the  party  may  not  give  general  evidence  to  impeach  his  credit, 

212. 
but  may,  by  leave  of  judge,  contradict  him  or  prove  contradictory 

statements,  212. 
proof  of  contradictory  statement  of  adverse  witness,  213. 
cross-examination  as  to  previous  statements  in  vrriting,  214. 
proof  of  previous  conviction  of  a  witness,  215. 
attesting  witness  need  not  be  called  except  where  attestation 

requisite  to  the  validity  of  the  instrument,  216. 
comparison  of  disputed  writing,  217. 
provision  for  stamping  documents  at  the  trial,  218. 

on  pa3nnent  of  duty  and  penalty,  and  additional  penalty  of  II., 
documents  to  be  admissible,  218. 
no  new  trial  to  be  granted  by  reason  of  the  ruling  of  any  judge 

that  the  stamp  is  sufficient  or  does  not  require  a  stamp,  219. 
extension  of  preceding  provisions  to  all  courts  of  civil  judicature 

in  England  and  Ireland,  265. 
verdict  of  judge  on  issues  of  fact  not  to  be  questioned  on  the 

ground  of  being  against  the  weight  of  evidence,  190. 
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no  appeal  to  be  allowed  on  motion  for  new  trial  on  the  ground 
that  verdict  against  the  weight  of  evidence,  222. 

when  new  trial  granted  on  the  ground  that  verdict  against,  costs 
to  abide  the  event,  224. 

power  to  court  or  judge,  upon  hearing  any  motion  or  summons,  to 
direct  the  oral  examination  of  witnesses,  225. 

proceedings  before  and  upon  such  examination,  226,  227. 

punishment  for  giving  false,  under  C.  L.  P.  Act,  1854.. 258. 

process  to  compel  the  attendance  of  witnesses  out  of  the  jurisdic- 
tion, to  give,  439. 

entries  of  record  of  proceedings  in  interpleader  to  be,  282. 

EXAMINATION : 

of  judgment  debtor,  as  to  debts  due  to  him,  240. 
of  witnesses,  vivd  voce,  upon  the  hearing  of  any  motion  or  sum- 
mons, 225,  226. 

proceedings  before  and  upon  such  examination,  226,  227. 
act  enabling  courts  of  law  to  order  examination  of  witnesses  on 

interro^tories  or  otherwise  applied,  226. 
the  act  1  Will.  4,  c.  22,  ss.  4,  5 . .  226, 227. 
of  person  who  refuses  to  tpake  an  afiSdavit,  228. 

proceedings  upon  order  for  examination,  228. 
of  parties  in  case  of  omission  to  answer  written  interrogatories, 
287. 
depositions  upon  such  examinations  to  be  returned  to  the 

master's  office,  238. 
special  report  of  examiner  thereon,  239. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  239. 

EXAMINATION  OF  WITNESSES  AT  THE  TRIAL  :  tee  «  Evi- 
dence" and  '<  Witnesses.*' 

EXAMINER  OF  WITNESSES: 

to  make  a  special  report  to  the  court,  if  required,  239. 

EXCHEQUER  CHAMBER: 

a  court  of  appeal  for  the  purposes  of  the  C.  L.  P.  Acts,  222,  271. 
bringing  judgment  roll  into,  123. 

EXECUTION :  see  Interpleader — ^Writs  of  Execution. 
introductory  observations,  xxvii. 
rules  as  to,  332. 
writ  of,  to  be  registered,  441. 
writ  of,  mode  of  registering,  441. 
may  issue  upon  judgment  for  nonappearance  where  the  writ  is 

specially  indorsed,  29. 
against  one  or  more  of  several  defendants  in  the  like  case,  33. 
so  upon  judgment  for  nonappearance  where  writ  is  not  indorsed 

in  the  special  form,  30. 
after  trial,  in  fourteen  days,  97. 
but  final  judgment  must  be  signed  before  issuing,  98. 
staying  or  expediting  application  for,  98. 
in  what  cases  stayed,  98. 
certificate  for,  when  granted,  98. 
for  immediate,  115. 
speedv,  what,  98. 
on  judge's  order,  98. 
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EXECUTION— «m/iii««rf. 

mf/ ulll!^  w?thm  tix  yein  from  judgment  without  »ci.fa.  or  re- 
vival  of  judgment,  102.  ,  .  .^^^^ 

as  to  proceedings  for,  when  revival  of  a  judgment  i*  necessary, 

103.  and  tee  Revival. 
expenses  of,  99. 

fees  and  poundage  on  ^/^fa-t  99. 
fees  on  a  ea,  «a.,  99. 
poundage  on  an  elegit,  99. 
who  to  pay,  100.  ^ 

extortion  by  sheriff,  100.  .^^.^  if 

duration  of,  to  remain  in  foicc  for  one  year,  and  to  be  renewed  u 

necessary,  100. 
evidence  of  renewal,  101. 

writs  of,  ground,  abolished,  98.  •     iao 

so  habeat  corpus  ad  ea.  to  charge  defendant  in,  19A 
may  issue  at  once  into  any  county,  98.  .i,««^f 

direction  of.  in  counties  palatine  to  be  directed  to  sheriff  tliereoi, 

98  99 
sheri  or  gaoler  may  by  order  of  attorney  discharge  prisoner 

from,  101.  •  Ai 

unless  notice  is  given  to  the  contrary,  101 . 
but  such  discharge  does  not  satisfy  debt,  101. 
unless  made  by  authority  of  creditor,  101. 
attorney  not  justified  in  discharging  without  consent  of  client, 

101.  ,       ,    .       •    „  «f 

proceedings  for  charging  in  execution  persons  already  m  pnson  oi 

court,  102.  .    ,  ,  jxsj««^i. 

such  persons  may  be  charged  in,  by  judges'  order  upon  affidavit, 

102. 
supersedeas  of,  for  not  declaring,  102. 
supersedeas  oi,  by  proceedings  in  error,  118. 
staying,  in  case  of,  119 — 121. 
in  ejectment  for  claimant,  140,  and  see  Ejectment. 
for  defendant's  costs,  141. 
separate  writs  for,  141. 
formal  entry  of  judgment  on  the  roll  unnecessary  for,  148. 

return  of  writ  of,  100. 
after  judgment  for  a  mandamus,  246. 
writs  of,  to  fix  bail,  see  Bail. 
in  actions  by  or  against  husband  and  wife,  113. 
setting  aside  in  proceedings  under  Summary  Procedure  on  Bills 
of  Exchange  Act,  300. 

By  attachment  rf  debts :  see  Attachment. 

court   or  judge  may  order  oral  examination  of  the  judgment 
debtor,  as  to  debts  due  to  him,  240. 
mode  of  conducting  examination,  241. 
judge  may,  on  application  of  judgment  creditor,  order  the  attach- 
ment of  debts  in  hands  of  debtor,  241. 
and  may  order  garnishee  to  show  cause  why  he  should  not 
pay  the  debt  to  the  judgment  creditor,  241. 
service  of  order  for  attachment  or  notice  to  bind  such  debts,  243. 
if  garnishee  does  not  pay  or  dispute  the  debt,  judge  may  order 

execution  to  issue,  244. 
as  to  the  discretion  of  the  judge  to  interfere,  and  proceedings 
where  a  lien  is  claimed,  see  Attachment. 


INDEX.  611 

EXECUTION— conh'ntied. 

By  (Utaehment  of  ^6/«~continued. 
if  liability  disputed,  garnishee  may  be  sued  by  judgment  creditor, 

244. 
payment  by  garnishee  to  be  a  valid  discharge  for  him,  244. 
attachment  books  to  be  kept  by  the  masters  of  the  courts,  245. 

copies  of  entries  therein  may  be  taken  on  application,  245. 
costs  of  application  for  attachment  and  proceedings  to  be  in  the 

discretion  of  the  court  or  judge,  245. 
forms  of  proceedings  under.  C.  L.  P.  Act,  1854..  407 — 412. 

Stay  of: 

notice  of  appeal  to  be,  if  bail  given,  223. 

Writs  qf:  see  Writ. 
to  fix  bail  may  be  tested  and  returnable  in  vacation,  258. 
duration  and  renewal  of,  262. 

for  specific  delivery  of  chattels,  248.    See  Chattels. 
forms  of,  in  such  case,  397f  398. 
when  not  to  prejudice  title  to  goods,  304. 
forms  of,  358—384. 

EXECUTOR  AND  ADMINISTRATOR : 

counts  in  actions  by,  see  Cause  op  Action. 

how  described  in  declaration,  57. 

proceedings  to  continue  actions  by  and  against,  on  death  of  par- 
ties, 107,  108. 

proceedings  against,  upon  a  judgment  of  assets  in  future,  258. 

suing  or  sued,  when  character  in  which  plaintiff  or  defendant  is 
stated  on  the  record  is  not  in  issue,  388. 

protected  against  unregistered  judgments,  442. 

EXHIBITS  must  be  specified  in  affidavits,  23. 

EXPENSES  of  witnesses  served  with  special  writs  of  subpcena,  440. 

EXPRESS  COLOUR  in  pleading  abolished,  61. 

EXTENT  of  C.  L.  P.  Acts,  see  Act. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  296. 
of  Mercantile  Law  Amendment  Act,  1856.. 311. 

EXTORTION,  by  sheriff,  remedy  for,  100. 

FACT:  see  Special  Case — Questions. 

trial  by  jury  or  by  judge,  by  consent,  of  question  of,  relating  to 

any  particular  item  in  an  action  referred  to  arbitration,  192. 
trial  by  consent  of  questions  of,  by  jury,  without  pleadings  and 

form  of  issue,  44,  177. 
trial  by  consent  of  issues  of,  by  a  judge,  189. 

FALSE: 

affirmation,  punishment  for,  212,  258. 

evidence,  &c.,  under  C.  L.  P.  Act,  1854,  punishment  for,  258. 

FALSE  IMPRISONMENT : 

form  of  count  for  (Sched.  B.,  No.  26),  185. 
pajrment  into  court  in  action  for,  not  allowed,  64. 

FEES: 

table  of,  under  Nisi  Prius  Officers  Act,  433. 

on  fi,  fa,,  CO.  so.  and  elegit,  99. 

to  counsel,  450,  451. 

to  be  taken  by  Scotch  and  Irish  commissioners  of  affidavits,  424. 
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FEIGNED  ISSUE,  see  Issue. 

FELONY : 

proof  of  convicdoD  of  witness  for,  may  be  given  bj  the  opposite 

party,  215. 
form  of  certificate  for  that  purpose,  215. 
plea  of  puis  darrein  eoniitmanee  of,  39S. 

FEME  COVERT:  set  Hosband  and  Wipe. 

FIAT: 

Her  Majesty's,  required  for  prosecution  of  petition  of  right,  465. 
being  obtained,  proceedings  thereupon,  466. 

FI.  FA. :  ue  Fees. 

when  writ  of,  will  not  prejudice  title  to  goods,  304. 
form  of:  on  judgment  for  plaintiflT,  358. 

on  judgment  for  defendant,  359. 

on  rule  for  pa3rment  of  money,  360. 

on  rule  for  payment  of  money  and  costs,  361. 

on  rule  for  payment  of  costs,  362. 

on  judgment  of  inferior  court,  362. 

on  rule  for  payment  of  money  made  in  an  inferior  court  and 
removed,  364. 

the  same  with  costs,  365. 

in  ejectment  for  costs,  383. 

against  garnishee,  407,  410. 

FILING  AFFIDAVITS,  23. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  29S,  299. 

FINAL  JUDGMENT :  tee  Judgment. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  298. 

FINDING,  statement  of,  in  pleading,  46. 

FINES :  tee  Copyhold  Fines. 

FIRE :  tee  Insurance. 

FIRM :  tee  Attorney. 

FISHERY: 

form  of  count  for  use  of  (Sched.  B.,  No.  10),  183. 

FORCE  AND  ARMS,  unnecessary  to  be  stated  in  pleading,  47. 

FOREIGN  ATTACHMENT,  plea  of,  in  Lord  Mayor's  Court,  243. 

FOREIGN  COUNTRIES : 

law  of.  Act  to  ascertain,  447. 

case  may  be  remitted  by  superior  courts  to  court  of,  to  ascertain 

law  of,  447. 
opinion  of  courts  o^  when  certified  to  be  deemed  record  of  such 

opinion,  448. 
application  of  opinion  as  to  law  of,  448. 
opinion  of  courts  of,  on  case  remitted  by  superior  courts,  448. 

FOREIGN  LAW,  ascertainment  of,  447. 

FOREIGNER: 

residing  out  of  jurisdiction,  how  sued,  24. 
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FORFEITURE  :  tee  Relief— Tenant. 

relief  against,  for  non-payment  of  rent  and  non-insuring,  267» 

268. 
relief  against  by  courts  of  equity,  254. 

FORGERY  of  consul's  signature  to  afiSdavit,  26. 

FORM : 

schedules  of  forms  of  proceedings  under  the  C.  L.  P.  Act,  1852, 

178—188. 
schedules  of  forms  of  proceedings  under  the  Summary  Procedure 

on  Bills  of  Exchange  Act,  1855 ..302,  303.    See  Bills  op  Ex^ 

CHANGE. 

schedule  of  forms  under  rules  of  Hil.  Term,  1853.  .353. 

schedule  of  forms  of  proceedings  under  C.  L.  P.  Act,  1854  ••396. 

of  writ  of  summons,  1,  2. 

of  action  unnecessary  to  be  mentioned  in  writ,  3* 

of  action  practically  abolished,  43. 

of  affidavits,  eee  Affidavit. 

of  pleadings,  examples  o^  91,  183. 

of  common  counts,  183. 

of  pleas,  &C.,  186. 

of  addressing  writs  and  notices  to  sherifis,  463. 

of  appeal,  223. 

Sower  to  the  judges  to  issue  forms  of  proceedings,  263. 
efect  of,  not  ground  for  arrest  of  judgment,  47. 
of  pleading  in  Sched.  B.  of  C.  L.  P.  Act,  1852,  to  be  sufficient, 

78. 
of  solemn  affirmation  or  declaration,  instead  of  oath  in  certain 

cases,  211. 
of  indorsement  on  petition  of  right,  466 — 471* 
of  notice  under,  466 — 471. 
of  appearance  under,  466 — 471. 
of  judgment  on,  467. 
of  certificate  of  judgment  on,  469 — 471. 
of  petition  to  Chancery  under  sect.  30  of  22  &  23  Vict  c.  35. . 

A,Ajt 

FRAUD : 

relief  against,  in  courts  of  equity,  253. 

FREEBENCH : 

indorsement  on  writ  of  intention  to  declare  in,  7. 

FREIGHT : 

form  of  count  for  (Sched.  B.,  No.  13),  183. 

FRIVOLOUS  PLEAS  ;  tee  Pleading. 

GAOLER : 

or  sheriff  may  discharge  prisoner  in  execution  by  authority  of  at- 
torney  in  the  cause,  101. 

GARNISHEE :  tee  Attachment. 

attachment  of  debts  owing  or  accruing  from,  to  judgment  debtor, 

24L 
service  of  order  or  notice  of  attachment,  to  bind  debts  in  th& 

hands  o^  243. 
proceedings  to  levy  amount  due  from,  to  jud^ent  debtor,  244. 
may  be  sued  by  judgment  creditor  if  he  disputes  his  liability, 

as  to  refusal  of  writ  against,  244. 

z5 
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G  A  RN ISHEE— <»»<liw«<i. 

pajrment  by,  or  execution  leried  npon.  to  ditchai]^  him,  244. 

order  cannot  be  reviewed  in  Court  of  Admiralty,  245. 

as  to  proceedings  where  a  lien  is  claimed  on  debt  sought  Co  be 

attached,  289. 
forms  of  proceedings  under  C.  L.  P.  Act,  1854.  .407,  412. 

GAZETTE  (LONDON): 

publication  in,  of  order  extending  acts  to  courts  of  record,  265, 
295. 

GENERAL: 

evidence  to  impeach  credit  of  a  party's  own  witness  inadmissible, 

212. 
issue,  forms  of  pleas  o^  in  contract  and  tort,  186, 187- 

Su  Plbaoino. 
issue  by  statute,  how  pleaded,  892. 
issue,  plea  of,  disallowed  in  local  and  personal  acts,  421. 
rules,  power  of  judges  to  make,  #«e  Rules. 

GENERAL  RULES:  «;«  Rules. 

GENUINE  WRITINGS: 

ciomparison  of,  with  disputed,  may  be  made  by  witnesses,  217. 

GOODS :  «M  Sale — Chattels. 

title  to,  when  not  prejudiced  by  writs  of  execution  against  debtor, 

804. 
sold,  specific  delivery  of,  805. 
sold,  form  of  counts  for  (Sched.  B.,  No.  1),  188. 
hire  of,  form  of  count  for  (Sched.  B..  12),  183. 
affidavits  in  relation  to  actions  for  sale  of,  m*  Affidavit. 

GOODWILL : 

of  a  business,  form  of  count  for  (Sched.  B.,  No.  8),  188. 

GROUND : 

writs  abolished,  98. 

of  error,  119. 

of  motions  to  be  stated  in  rule  nisi  for  new  trial,  or  to  enter  a 

verdict  or  nonsuit,  220. 
what  statement  of,  sufficient,  221. 
when  court  wUl  be  bound  by  the  terms  of  the  rule  nisi,  221. 

GUARANTEE : 

provisions  of  Merc.  Law  Amend.  Act,  1856,  in  relatioo  to,  307. 
consideration  for,  need  not  appear  in  writing.  307. 

fi        30^™*'  except  in  special  cases  to  cease  on  change  in  the 

"^^-  ^^  oUJ®^  discharging,  to  an  assignment  of  creditor's  secu- 
rities, 307. 

GUARDIAN: 

pr^cution  or  defence  by,  for  infant,  313. 
Se€  Special  Admission. 

^^^^JliL^^^^^^A  JURATORUM 
entry  of,  abolished,  87.         "^^ "  ' 

HABEAS  CORPUS: 

^^'i^^xi^''loC^  ""^  ***  ■"*''*  out  to  charge  a  pri. 
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HABERE  FACIAS: 

form  of  writ  of,  in  ejectment,  882. 
form  of  writ  of,  in  ejectment,  and  fi.  fiu  for  costs,  382. 
form  of  such  writ  on  a  rule  to  deliver  land  pursuant  to  award, 
404. 

HANDWRITING : 

comparison  of  disputed  with  genuine,  may  be  made  by  witnesses, 
217. 

HEIRS  protected  against  unregistered  judgments,  442. 

HIGH  CONSTABLE: 

senrice  of  writ  of  summons  on,  10. 

HIRE :  tee  Goods. 

HOLDING  OVER: 

after  expiration  of  term,  ejectment  by  landlord  in  case  of,  155. 

HOLIDAYS : 

rules  as  to,  861,  852. 

HOME  PORT: 

what  is,  with  reference  to  repairs  of  ships,  309. 

HOSTILE  WITNESS : 

how  far  a  party  may  discredit,  when  his  own,  212,  213. 

HOUSE  AND  LAND: 

form  of  count  for  use  of  (Sched.  B.,  No.  9),  188. 

HOUSE  OF  LORDS: 

a  court  of  appeal  for  the  purpose  of  the  C.  L.  P.  Acts,  222,  271. 

HUSBAND  AND  WIFE: 

claims  by,  may  be  joined  with  claims  in  right  of  husband,  42. 

action  by,  in  right  of  wife  survives  to  wife,  107. 

execution  by  husband  on  judgment  for  or  against  wife>  112, 113. 

marriage  not  to  abate  actions,  112. 

in  case  of  bankruptcy  of  husband,  114. 

disability  from  being  feme  covert  in  proceedings  in  error,  1 17. 


IDENTITY : 

of  witness  questioned  as  to  previous  conviction,  proof  of,  215. 

IMMATERIAL  AVERMENTS : 

in  pleadings  may  be  omitted,  47.    See  Pleading. 

IMPEDIT:  tee  Quakb  Impedit. 

IMPOUNDING: 

bill  of  exchange  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  300. 

IMPRISONMENT: 

when  not  a  disability,  309,  310.    See  False  Imprisonment. 

INCIPITUR  OF  PROCEEDINGS : 

to  be  made  before  signing  judgment,  97f  148,  177. 

INCONSISTENT  STATEMENT: 

proof  of,  by  adverse  witness,  212. 
on  cross-examination,  213. 
when  statement  in  writing,  214. 
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INDEBITATUS  COUNTS,  47. 

INDEMNITY: 

to  be  given  against  claims  of  third  parties  where  loss  of  negotiable 
instrument  ordered  not  to  be  set  up,  257- 

INDICTMENT: 

tor  making  false  afiSdavits  abroad,  27. 

INDORSEE  : 

form  of  count  by,  against  indorser  (Sched.  B.,  No.  16),  184. 

INDORSEMENT: 

of  writ,  tee  Wbit  op  Summons — Special  Indorsement — 
Injunction. 

on  writ,  in  contract  claiming  costs,  of  notice  that  if  judgment  be 
signed  for  defeult,  plaintiff  will,  without  summons,  apply  for 
costs,  418. 

by  judge  on  writ  of  plaintifi^s  refusal  to  accept  tender,  7. 

omission  of,  on  writ  is  an  irregularity,  7. 

of  service  of  writ  of  summons,  10. 

on  declaration  filed  on  non-appearance  to  writ  not  specially  in- 
dorsed, 31. 

on  bill,  comparison  of  it  with  signature  of  drawer,  when  denied 
in  action  against  acceptor,  217. 

on  lease  of  minute  of  relief  granted,  270. 

on  writ  in  proceedings  under  Summary  Procedure  on  Bills  of  Ex- 
change Act,  298,  416.     See  Bills  of  Exchanqe. 

form  of,  of  verdicts  after  trial  under  a  writ  of  trial,  857. 

on  writ  of  notice  of  claim  of  writ  of  mandamus,  245. 

on  writ  of  application  for  writ  of  injunction,  251. 

form  of,  on  writ  claiming  injunction,  415. 

INFANCY : 

Slea  of,  may  be  joined  with  other  pleas  without  leave,  75. 
isability  in  case  of,  in  proceedings  in  error,  117. 

INFANT: 

must  appear  by  guardian,  32.    See  Special  Admission. 

INFERENCES  OF  FACT : 

to  be  drawn  by  court  of  error  on  a  special  case,  220. 

INFERIOR  COURT : 

what  powers  of  amendment  are  inapplicable  in  case  of  trial  before 

judges  of,  164. 
jurisdiction  of,  in  real  actions  destroyed,  287. 

rules  as  to  causes  removed  from,  341. 
forms  of  writs  of  execution  on  judgments  of,  removed,  and  orders 

of,  862,  364,  365,  370,  872,  374,  379,  380,  381. 

INFRINGEMENT  OF  PATENT : 

form  of  count  for,  185. 

inspection  of  machinery  in  action  for,  240. 

injunction  in  action  for,  245. 

IN  FUTURO: 

judgment  of  assets,  proceedings  upon,  258. 

INHABITANTS  OF  HUNDRED    OR  COUNTY  : 

service  of  writ  on,  10. 
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INJUNCTION :  He  Equitable  Defences. 

introductory  obsenrations,  xiiL 

claim  of  writ  of,  in  cases  of  breach  of  contract  or  other  injury, 
249. 

form  of  indorsement  on  writ  of  claim  of,  415. 

notice  on  writ  of  summons,  that  in  default  of  appearance  the 
plaintiff  may,  besides  proceeding  to  judgment  and  execution 
for  damages  and  costs,  apply  for  and  obtain  a  writ  of,  7>  251. 

proceedings  in  such  action,  251,  290. 

writ  of,  may  be  applied  for  in  any  stage  of  the  cause,  251. 

when  party  entitled  to,  250. 

against  a  corporation,  250,  290. 

in  respect  of  patents,  250. 

form  of  writ,  251. 

costs  of,  250,  290. 

must  command  payment  of  costs,  290. 

INJUNCTION  AND  ORDERS : 

for  staying  proceedings,  effect  of,  167* 

INLAND  BILLS,  what,  808. 

INLAND  REVENUE: 

ComtMsnoners  qf: 
return  to,  of  monies  received  at  trials  on  account  of  stamp  duties 
and  penalties,  218. 

to  cause  documents  to  be  stamped,  219. 

Receiver' General  of: 
stamp  duties  and  penalties  to  be  paid  to,  by  officers  of  court,  218. 

INNUENDO: 

in  actions  for  libel  and  slander,  58. 

INQUIRY: 

notice  of,  81,  222.  * 

return  of  jury  on  writ  of,  326. 

of  damages  before  master,  79. 

writ  of,  where  a  matter  of  calculation  unnecessary,  79. 

proceedings  before  master,  79,  80. 

costs  of  special  jury  in  case  of,  90. 

as  to  debt  or  damages  where  British  subject  resident  abroad  has 

not  been  served  with  writ,  15,  16. 
certificate  to  deprive  of  costs  at  trial  under  writ  of,  291. 
form  of  writ  o^  in  proceedings  by  mandamus,  412. 

INSOLVENCY: 

of  plaintiff,  when  not  to  abate  action,  113. 

form  of  plea,  113. 

plea  of,  may  be  joined  with  other  pleas  without  leave,  75. 

INSOLVENT  ACT: 

discharge  under,  may  be  pleaded  with  other  pleas  without  leave, 
75. 

INSPECTION  OF  DOCUMENTS :  see  Discovert. 
rules  as  to,  320. 
at  common  laWf  229. 
party  requiring,  must  be  a  party  to,  or  make  title  under  party  to, 

instrument,  230. 
is  granted  to  enable  party  to  frame  hb  pleading  or  support  his 

action  or  defence,  230. 
is  not  granted  to  enable  a  party  to  rebut  an  anticipated  case,  230. 
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INSPECTION  OF  DOCUMENTS -€•«««««'. 

mi  Liummm  latP     continued. 

other  inatancet  of,  231.  airainst  whom  the 

document  muit  be  under  contrd  of  the  p«ty  igawsc 

applicmtion  is  made,  230. 
«Mfer  X  14  ft  15  Vict,  c  99.  .231.  232. 
decisiona  under  that  act.  232. 
application  for,  before  declarauon,  231. 
under  other  sUtutea,  231. 
relating  to  patents,  233. 

companies,  233, 234.  u^v.  .tul  court  rolls*  233. 

public,  parochial  and  corporanon  books  and  court  rof«s 

of  surreys  of  ship  in  foreign  port,  232. 

by  agent,  233. 

place  for.  should  be  named,  233. 

inawer  of  opposite  party  upon  application  for.  234. 

coats  of,  234. 

INSPECTION  OF  PREMISES  AND  C^^TTELS:  ^^ 

power  to  parties  to  apply  to  comrt  orjudge  for  order  for.  ^  xn^ 

te^^;s'r:::iL^:nTr^       mled  as  coun  or  judge  n^T 

m.^^f'p'^^sionsof  the  Common  Law  Procedure  Act,  1852, 

and  preTioua  acta,  as  to  Tiew,  239         .^  ,«ca    ms 
application  of  existing  rules  to  C   L.  ^'^'^^ff*:'^\  ^  ob- 
pSirisions  of  the  Common  Law  Procedure  Act,  1852,  as  to  oo- 

taining  a  riew,  239.  *_*  loco     ^ui. 

and  of  the  Patent  Law  Amendment  Act,  1862.. zw. 

INSTR^ENTS:^^^^  witness  need  not  be  called  unless  attestatioir 

necessary  to  iu  validity.  216.  _^<^«  91 « 

daaaes  of  cases  in  which  attestation  necessary,  ^lo. 

power  to  stamp,  at  Ae  trial,  218.  

Jnlcrions  on  negociable,  court  or  judge  may  order  loss  of;  not  to 

be  set  up,  257. 
how  acts  to  be  cited  in,  173,  266,  296. 
Sge  Documents. 

INSUFFICIENCY  OF  STAMP:  r  ^u*  :.«!<« 

duty  of  the  officer  of  the  court  to  call  the  attention  of  the  juage 

to,  218. 

INSURANCE: 

against  fire,  relief  for  forfeiture  for  breach  of,  268. 
Se€  Rblibf.  ,  . 

averment  of  interest  of  assured  in  actions  on  policies  ol,  39U. 

INTENTION : 

to  adduce  evidence,  tee  Beginning  at  Trial. 
to  proceed,  notice  o^  352.    See  Proceedings. 

INTEREST: 

when  it  may  be  included  in  special  indorsement,  27,  28. 

how  recovered  in  actions  under  Summary  Procedure  on  Bills  of 

Exchange  Act,  298. 
averment  of^  in  actions  on  policies  of  insurance,  390. 
court  of  eiTor  may  allow,  393. 
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INTERLOCUTORY: 

judgment,  76. 

entry  of,  on  record,  394. 

INTERPLEADER: 

introductory  observations,  xxix. 
appeals  under  C.  L.  P.  Act,  1854,  s.  84,  lie  in,  221. 
proceedings  in,  under  C.  L.  P.  Act,  1860.  .272; 

in  actions  claiming  money  or  goods  may  be  granted,  though  titles 

of  claimants  have  not  a  common  origin,  272. 
provisions  extend  to  C.  P.  of  Lancaster  and  Durham,  271. 
on  application  by  sheriff  or  other  officer  for  relief,  court  or  judge 

to  exercise  powers  of  1  &  2  Will  4,  c.  58.. 271. 
the  statute  1  Si  2  Will.  4,  c.  58.. 278. 
the  statute  of  1  &  2  Vict.  c.  45,  s.  2.  .276. 
the  statute  of  8  &  9  Vict.  c.  109,  s.  19.  .276. 
at  law  is  between  persons  generally,  and,  for  relief  of  sheriffs  and 
other  officers,  is  between  execution  creditors  and  claimants, 
274. 

between  claimant*  generally t  276. 
general  principles,  277. 
crown  cannot  be  called  on  to  interplead,  277. 
as  to  foreigner  beyond  jurisdiction,  277. 
practice  in  such  case,  278. 
between  execution  creditor*  and  claimant*  qf  goods  seized  in 
execution^  278. 

general  principles  and  practice,  278. 
court  or  judge  may  direct  sale  of  goods  seized,  280. 
and  at  request  may  decide  summarily  in  certain  cases,  280. 
where  question  one  of  law  and  facts  not  disputed,  judge  may 

decide,  and  order  a  special  case,  281. 
proceedings  on  special  case,  281. 
interrogatories  may  be  delivered  in,  234. 
judgment  or  decision  in  such  action,  281. 
entry  of  proceedings  on  record,  282. 

INTERPRETATION  OF  TERMS,  168,  263,  294,  449,  470. 

INTERROGATORIES : 
rules  as  to,  320. 

delivery  of  written,  to  opposite  party,  to  be  answered  by  affi- 
davit, 234. 
act  for  examination   of  witnesses  on,  or  otherwise  (1  Will.  4, 
c  22,  ss.  4,  5)  applied,  226. 
htadmissible  .—when  seeking  for  case  of  the  other  side,  235. 
and  when  of  a  fishing  character,  235. 
or  when  irrelevant,  235. 
or  unnecessary,  235. 
that  seek  to  establish  a  forfeiture,  235. 
or  contradict  a  written  instrument,  235. 
that  are  privileged  upon  grounds  of  public  interest,  235. 
admissible: — though  the  answers  expose  persons  to  actions,  235. 
or  to  penalties,  236. 
in  ejectment  when  seeking  to  discover  character  and 

pedigree  of  claimant,  236. 
in  interpleader  may  be  delivered,  234. 
or  seek  secondary  evidence,  236. 
or  confidential  communications,  236. 
practice  in  relation  to,  236 — 289. 
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INTESTATES : 

daiau  against  estates,  when  to  be  enforced^  44S. 

INVESTMENT  of  cash  under  control  of  Court  of  Chancery,  4H. 

IRELAND:  jee  Act— Exteht. 

C.  L.  P.  Acts,  1852  and  1860,  not  to  extend  to,  169, 173,  296. 
C  L.  P.  Act,  1854,  except  certain  provisions,  not  to  extend  to, 

266. 
Act  23  ft  24  Vict,  c  38,  except  certain  provisions,  not  to  apply 

to,  446. 
power  to  courts  in,  to  issae  process  to  compel  attendance  of  wit^ 

nesses  out  of  jurisdiction,  439. 
power  of  Lord  Chancellor  to  extend  to  the  granting  commiasians 

to  take  affidavits  in,  423. 

IRREGULARITY:  «m  Waitbk. 
in  writ  of  summons,  2,  25. 
in  date  or  teste  of  writ  of  summons,  4. 
where  indorsement  on  writ  omitted,  7,  25. 
in  service  of  writ,  and  waiver  thereof.  14. 
in  suting  immaterial  matters  in  pleadings,  47. 
in  form  of  declaration,  54. 
in  want  of  notice  to  plead,  59. 
in  notice  of  trial,  82. 

in  entry  of  appearance,  consequences  of,  82. 
when  consent  to  refer  not  in  writing  u  merely,  198. 
rules  as  to,  345. 

ISSUE:  9ee  Issues — Joihino  Issue— Geheral  Issue. 
ci  summons,  by  officer  of  court,  1,  3. 
proceedings  under  feigned,  abolished,  276. 
until  joined  no  power  to  order  special  jury,  326. 

form  tf: — 

in  general,  353. 

where  directed  to  be  tried  by  the  dieriff^  356. 

of  fact,  to  be  tried  by  a  judge  without  a  jury,  397. 

to  be  tried  by  a  jury  where  the  court  or  judge  has  directed  it 

under  C.  L.  P.  Act,  1854,  s.  4. .  401. 
in  proceedings  against  garnishee,  410. 

ISSUES  :  set  Issue. 

of  law  and  fiict,  trial  o^  72. 
joinder  of^  71. 

trial  ot,  by  jury,  on  questions  raised  without  pleadings,  43. 
form  of  such  issue.  43.  176. 
costs  of  several,  to  follow  the  finding,  73. 
in  ejectment,  1S6.    See  Ejectment. 

where  not  brought  on  for  trial  by  plaintiff's  neglect ;  proceedings, 
84,  85. 

ttial  of  by  jud^,  by  consent  without  jury,  189. 

forms  of  sudi  issue  and  of  odier  proceedings  thereon,  897—399. 

verdict  not  to  be  questioned  on  the  ground  of  being  against  the 

weight  of  evidence,  1 90. 
power  of  court  to  direct  special  case  or  issue  where  allowance  of 

items  depends  on  questions  of  law  or  foct,  192. 
fonn  of  such  issue  and  subsequent  proceedij^  thereon,  40L 
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ISSUES— c(m/tiiMii 
tf  fact — continued. 

finding  thereon  to  be  conclusive  on  the  arbitrator,  192. 
involvingf  matters  of  account  not  conveniently  triable  by  judge, 

may  be  referred  to  arbitration,  198. 
form  of  postea  in  such  case,  403. 


JOINDER: 

introductory  observations,  xv. 

of  different  causes  of  action  in  same  suit,  42. 

of  claims  by  husband  and  wife,  with  claims  in  right  of  former,  42. 

of  issue,  71. 

form  of,  and  of  replication  joining,  71»  187. 

in  demurrer,  76,  77. 

of  parties,  S4,  813. 

qfplamtiffSf  38,  282. 
of  too  many,  never  fatal,  282. 

their  nonjoinder  or  misjoinder  amendable  before  trial,  34. 
so  at  trial,  38. 

so  also  on  plea  of  their  nonjoinder,  89. 
in  actions  on  contract,  85. 
in  actions  on  tort,  35. 
misjoinder  generally,  35. 

Of  defendants : 
their  misjoinder  in  actions  on  contracts  amendable  before  or  at 

trial,  40. 
after  plea  in  abatement  for  nonjoinder,  41. 
nonjoinder  in  contract  and  tort,  35. 
misjoinder  in  contract  and  tort,  B6. 
declaration  after  plea,  57. 
subsequent  proceedings,  42. 

JOINING  ISSUE: 

when  notice  of  trial  may  be  g^iven  without,  325. 

JOINT  DEBTORS : 

provisions  of  Mercantile  Law  Amendment  Act,  1856,  as  to,  810. 

JOINT  STOCK  COMPANIES: 
service  of  writs  upon,  13. 

JOINT  TENANTS : 

tenants  in  common,  and  coparceners,  defence  by,  in  ejectment, 

141. 
denial  of  ouster  in  case  of,  142. 

JUDGE:  «f0  Judges. 

meaning  of  the  word,  169,  264, 294. 

trial  by,  of  questions  of  fact,  by  consent,  189.    See  Issues. 

verdict  of  judge  to  be  of  the  same  effect  as  the  verdict  of  a 

jury,  190. 
but  not  to  be  questioned  on  the  ground  of  being  against  tlie 

weiffht  of  evidence,  190. 
commissioner  of  assize,  for  such  trial  is  a,  190. 
power  of,  to  direct  arbitration  before  trial,  191. 

or  to  direct  a  special  case  to  be  stated,  192. 
or  an  issue  or  issues  to  be  tried,  192. 
power  to  direct  arbitration  at  time  of  trial,  193. 
power  to  remit  matters  to  the  reconsideration  of  arbitrator,  198. 
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enforcement  of  awards  by  anthonty  of,  before  tunc  for  matting 
aside  hat  elapsed,  194.  

power  to  itay  proceedings  in  action  commenced  by  one  party, 
after  agreement  to  refer  to  arbitration,  195. 

power  to  appoint  arbitrator  or  umpire  on  failure  of  me  parties, 

ace,  196. 
to  enlarge  tbe  term  for  makug  an  award,  197. 
to  adjourn  trial,  200. 
may  decide  who  shall  begin  at  trial,  20a 
to  adminster  oath  instead  of  affirmation  in  certain  cases,  zi i. 
to  allow  party  to  contradict  his  own  witness,  212. 
to  require  production  of  previous  written  statement  of  witness,  Zi*. 
ruling  oi;  as  to  sufficiency  of  stamp,  how  far  final,  219. 
power  of,  to  allow  further  time  for  giving  notice  of  appeal,  ZZ-i. 
to  direct  oral  examination  of  witnesses.  225. 

and  command  their  attendance,  225,  226. 

and  adjourn  examination,  226. 
to  order  examination  of  person  refusing  to  make  an  affidavit,  £29. 

to  compel  the  discovery  of  documents,  228.       

to  allow  opposite  party  or  his  attorney  to  be  interrogated,  234. 

and  in  default  to  order  oral  examination,  237. 

to  make  special  report  of  examination,  239. 

discretion  as  to  costs,  289.  , 

to  order  inspection  by  jury,  party,  or  witnesses,  of  any  real  or 

personal  property,  239.  .  

and  to  make  rules  or  orders  upon  the  sheriff  in  relation  thereto, 

240. 
to  order  the  examination  of  a  judgment  debtor,  240- 
and  to  order  attachment  of  debts,  241. 
and  in  de&ult  of  payment,  or  dispute  of  debt,  to  issue  execution, 

244. 
or  if  liability  disputed,  to  allow  judgment  creditor  to  proceed 

against  the  garnishee,  244. 

to  cvder  the  specific  delivery  of  chattels,  248. 

to  grant  writ  of  injunction  ex  parte,  251.  . 

to  strike  out  equitable  plea  or  replication,  257. 

to  order  loss  of  instrument  not  to  be  set  up,  257. 

to  o>mpel  continuance  on  abandonment  of  action  in  case  of  deatb, 
259. 

to  require  security  for  costs  in  second  ejectment  for  the  same  pre- 
mises, 261. 

to  amend  defects  and  exron  in  proceedings  under  C.  L.  P*  Act, 
1854.. 262. 

to  grant  relief  in  ejectment  for  forfeiture,  see  Reltbp. 
I»wers  qf,  under  C.  L.  P.  Act,  1860,  i»  ImterpUader,  272.     Ste  U- 

TERPLEADER. 

to  direct  sale  of  goods  seized,  280. 
to  decide  summuily,  280. 
judgment  ot,  281. 

may  refuse  application  for  attachment  of  debts,  288. 
powers  of,  where  a  lien  is  claimed  on  a  debt  souirht  to  be  attached, 
289.  ^ 

JUDGE  OF  A  COUNTY  COURT: 

^T.V^  ^^  judge  of  superior  court  to  refer  mattera  of  account  to, 
taken  away,  191. 
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JUDGES :  He  Judge— Chambers — Bills  op  Exchange. 

two  may  tit  at  the  same  time  for  trial  of  causes  pending  in  the  same 
court,  190. 

power  of,  to  make  general  rules  and  orders,  tee  Rules. 

powers  given  to,  of  the  superior  courts  at  Westminster,  to  be 
exercised  by  the  judges  of  the  palatinate  courts,  264. 

one  of,  dissenting  from  rule  for  new  trial  being  refused,  made  ab- 
solute or  discharged,  party  may  appeal,  222. 

power  ofy  to  frame  writs  and  proceedings,  298. 

JUDGES  OF  PALATINATE  COURTS: 
powers  of,  to  make  rules,  &o.,  264. 

JUDGE'S  ORDER : 

for  leave  to  proceed  on  non-appearance,  29,  30. 

for  case  by  consent,  45. 

to  plead  several  matters,  when  necessary,  78. 

money  may  be  paid  into  court  without,  67. 

except  in  case  of  several  defendants,  67. 

for  judgment,  rules  as  to,  320. 

for  revival  of  judgment,  $ee  Revival. 

for  a  view,  92. 

signing  judgement  on,  98. 

for  charging  in  execution  person  in  prison,  102. 

referring  matters  of  account  to  arbitration,  191, 192. 

for  stating  case,  192. 

for  trial  of  an  issue,  192. 

referring  matters  back  to  arbitrator,  193. 

staying  proceedings  in  action  where  parties  have  agreed  to  arbi- 
tration, 195. 

appointing  arbitrator  on  death  or  failure  of  parties,  196. 

to  enlarge  time  for  making  awards,  197. 

for  adjournment  of  the  trial  of  a  cause,  200. 

for  production  of  documents,  225. 

for  the  oral  examination  of  witnesses,  225. 

for  the  discovery  of  documents,  228. 

for  the  oral  examination  of  the  parties  or  their  attomies,  237. 
proceedings  upon  in  such  case,  238. 

for  the  inspection  by  the  jury,  party,  or  witnesses  of  any  real  or 
personal  property,  239. 

or  machinerv,  under  the  Patent  Law  Amend.  Act,  1852 . .  240. 

upon  the  sheri£r  or  other  person,  to  procure  the  attendance  of 
jurors,  240. 

to  examine  judgment  debtors  as  to  debts  due  to  him,  240. 

to  attach  debts  owing  by  the  garnishee,  241. 

for  execution  in  default  of  payment,  244. 

or  that  the  judgment  creditor  shall  proceed  by  suit,  244. 

that  execution  shall  issue  for  the  return  of  a  detained  chattel,  248. 

to  strike  out  equitable  plea  or  replication,  257. 

that  loss  of  negotiable  instrument  shall  not  be  set  up,  257. 

compelling  party  to  proceed  with  action  on  death  of  either  party, 
259. 

for  relief  upon  ejectment  for  forfeiture,  eee  Relief. 

where  lien  is  claimed  on  debt  sought  to  be  attached,  289* 

proceedings  on  such  order,  289. 

in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 
Act,  tee  Bills  of  Exchange. 

to  change  attorney,  313« 
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JUDGE'S  ORDER'^onHnHed,  *«,  A^f  «Mt«of  aiinc, 

for  judgment  against  trader  under  Bankruptcy  Act,  costs  oi  mmg, 

320. 
to  produce  original  record,  322. 
depositions  taken  under,  322. 

for  sheriff  to  return  jury  on  writ  ^f  mquiry^2©-       «recutioii  on, 
for  payment  of  money  and  costs,  forms  of  write  of  cxecunon  cm, 

see  Fi.  Fa.— Ca.  S a.— Elegit. 

JUDGMENT:  see  SioiriHO  Judomemt— Record— Arrbst  of  Judg- 
ment. 
introductory  observations,  xxL 
rules  as  to,  and  motions  in  arrest  <>'» '28. 
by  de&ult,  rule  to  compute  on,  abolished,  79. 

^^:^^'':^it^i^P^^  in  de^ult  of  .ppe«»c29. 

See  Ihdorsement. 
for  what  stun,  29.. 

setting  aside,  and  letting  in  defendant  to  defend,  SO,  75. 
error  will  not  lie  on  such  judgment,  29.  ^         :«j«-««i  SO 

in  case  of  non-appearance,  where  writ  is  not  ^^^^^^^^^u^ 
final,  upon  signing  against  defendants  who  have  appcarea  wnen: 

writ  is  special,  33. 
on  special  case,  4^. 

final,  in  case  of  debts  or  liquidated  demands,  79.  . 

for  money  demands  to  be  without  distinction  between  oeoi  «. 

damages,  81. 
where  puintifi*  neglects  to  proceed  to  trial,  84. 
may  be  signed  on  pleas  pleaded  without  leave,  8o. 
where  time  to  declare  has  elapsed,  51.  ^ 
for  want  of  plea,  when  it  may  be  set  aade,  59. 
signing  in  case  payment  into  court  is  pleaded,  68^    ^  ©lou*. 

signing   where  marginal    statement  of  demurrer   is  nnv 

76. 
interlocutory,  when,  79.  fi-T«»d  to 

inquiry  of  damages  on  judgment  by  default  may  be  rcfcrrco 

master,  79.  ^. 

signing  by  defendant  where  plaintiff  neglecte  to  proceed  to  irw, 

So. 
signing  on  judge's  order  or  award,  98. 
signing  before  execution  in  error,  122. 
incipitur  of  proceedings  to  be  made  before  signing,  97, 1*^ 
prayer  of  judgment  unnecessary  in  pleading,  61. 
as  in  case  of  nonsuit,  14  Geo.  2,  c.  17,  repealed  as  to,  84. 
upon  demurrer  to  be  ^iven   according  to  the  very  right  ot  we 

cause,  47. 
execution  may  issue  on,  within  six  years,  102. 
wawnts  of  revivor,  see  Revival  of  Judgment. 
Mvest  of,  see  Arkest  op  Judomemt. 
non  obstante,  see  Non  Obstante. 

S^^    .^nj;*"*  *"^  "^^^^  death  ensues  between  Tcrdictand 
judgment,  110. 
'ollf  see  Roll. 

JS*b^^^  fin»l.«tering.  of  record.  S94. 
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JVDGME^T'-coHtinued. 

in  action  for  mandamus,  246. 

of  assets  infuturo,  proceedings  upon,  268. 

in  ejectment,  rule  or  order  to  deliver  possession  of  land  pursuant 

to  award  to  be  enforced  as  a,  198. 
below,  costs  of  when  affirmed  by  Court  of  Error,  224. 
or  decision  in  proceedings  in  interpleader  is  final,  281. 
in  case  of  misjoinder  of  plaintiffs,  282. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

298,  800.    See  Bills  of  Exchange. 
statement  in  margin  of  plea  of,  314. 
entries  of  satis&ction  on,  418. 

not  to  affect  land  unless  writ  of  execution  issued,  441. 
to  affect  land,  execution  must  be  put  in  force  within  three  months, 

441. 
writs  of  execution  of,  must  be  registered,  441. 
mode  of  registering  writ  of,  execution  of,  441. 
heirs  and  executors  protected  against  unregistered,  442. 
extent  of  writ  under  act  for  registration  of  judgments,  448. 

Form  of: 

for  plaintiff  on  a  verdict  in  a  town  cause,  355. 

the  like  in  a  cause  tried  at  assizes,  356. 

for  plaintiff  after  trial  under  writ  of  trial  before  sheriff,  358. 

writs  of  execution  on,  358,  359,  362,  366,  370,  376,  379,  382, 

383,  399. 
for  plaintiff  on  special  case  stated  under  s.  32  of  C.  L.  P.  Act, 

1854.. 404. 
of  affirmance  by  Court  of  Error  or  Exchequer  Chamber,  405. 
of  reversal  by  the  same,  406. 

of  Court  of  Appeal  under  C.  L.  P.  Act,  1854,  ss.41,  42. .406. 
in  action  against  garnishee,  41 0. 
after  verdict  that  mandamus  issue,  412. 

JUDGMENT  CREDITOR:  <e0  Attachment. 

proceedings  by,  for  attachment  of  debts  due  from  third  persons  to 

judgment  debtor,  240—245. 
examination  of  such  debtor  as  to  such  debts,  240. 
power  of  judge  to  order  an  attachment  of  debts  due  to  such 

debtor,  241. 
Older  for  attachment  to  bind  debts,  240. 
proceedings  to  levy  amount  due  from  garnishee  to,  244. 
by  order  of  judge  the  judgment  creditor  may  sue  the  garnishee 

if  he  disputes  his  liability,  244. 
when  not  allowed  to  sue,  244. 
nature  of  writ  and  proceedings  thereon,  244. 
payment  by  garnishee  to  be  a  discharge  as  against  the  judgment 

debtor,  254. 
attachment  book  to  be  kept  by  the  masters  of  each  court,  245. 
costs  of  application,  245. 

JUDGMENT  DEBTOR :  tee  Judgment  Creditor. 

JURAT :  tee  Affidavit. 

JURATA  PONITUR  IN  RESPECTU : 
entry  of,  abolished,  87. 

JURISDICTION:  tee  Court— Act— Extent. 

form  of  summons  where  defendant  resides  within,  1. 
affidavit  to  enable  court  or  judge  to  direct  proceedings  against 
defendant  out  o^  15—24. 
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JURlSDICTION-cofKimieJ. 

application  of  Summary  Procedure  on  Bills  of  Exchange  Act 
where  defendant  is  within,  298.    Ste  Special  Indoksbment. 
of  courts  of  error,  123. 
proceedings  against  British  subjects  and  foreigners  resident  out 

of,  tee  Writ  op  Summons. 
of  judges,  166, 167. 
of  judges  to  try  questions  of  fiict,  189.    See  Qubstioms. 

JUROR:  «ee  Jury. 

JURY: 

introductory  observations  on  jury  process,  zti. 

process  abolished,  87. 

rules  as  to,  826. 

must  be  sworn  in  order,  to  entitle  defendant  to  costs  of  day,  323. 

proceedings  before,  92. 

where  sheriff  is  a  party,  88. 

not  to  consider  costs  in  awarding  damages,  292. 

In  Country  Causes: — 

Common  :  on  precept  of  judges  of  assize,  sheriff  to  summon  for  civil 
as  well  as  criminal  trials,  87. 

courts  or  judge  may  issue  process  and  at  any  time,  88. 

printed  panel  of,  to  be  prepared  and  kept  by  sherifi^  88,  326. 

party  requiring  a  copy  entitled  thereto,  88. 

and  copy  thereof  to  be  annexed  to  the  Nisi  Prius  Record,  88. 
Special:  on  precept  of  judges  of  assize,  sheriff  to  summon,  88. 

mode  of  obtaining,  89. 

in  replevin,  89. 

notice  may  be  given  by  either  party  for  special,  89. 

notice  to  parties,  89. 

notice  to  sheriff  by  either  party,  91. 

right  of  challenge,  89. 

if  notice  not  given,  common  jury  may  try,  91,  92. 

In  London  and  Middlesex  : — 

Common :  to  be  summoned  on  precept  of  a  judge  of  die  superior 

courts,  85. 
panel  to  be  made  by  sheriffs,  88. 
copy  to  be  annexed  to  the  record,  88. 
Special :  to  be  struck  by  under-sheriff  and  secondary,  90. 
rule  for,  90. 
notice  to  sheriff  to  be  given  to  try  by,  otherwise  cause  to  be  tried 

by  common  jury,  91,  92. 
when  notice  is  given  for  delay,  remedy  for,  90. 
certificate  for  costs  of  special  jury,  90. 
view  by  writ  of,  abolished,  92. 
to  be  had  by  rule  without  writ,  92. 
inspection  of  real  or  personal  property  by,  239. 
power  to  courts  or  jud^e  to  make  rules  and  orders  to  procure  the 

attendance  of  a  special  or  common,  210. 
but  none  to  order  special  jury  before  issue  joined,  226. 
provisions  of  the  Common  Law  Procedure  Act,  1852,  as  to  a  view 

by,  239. 

JUST  CAUSE  for  refusing  to  answer  interrogatories,  237. 
JUSTICES,  payment  into  court  by,  67. 
JUSTIFICATION  of  baU,  form  of  affidavit  of,  338. 
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KNOWLEDGE: 

of  defendant,  of  writs  in  application  to  proceed  where  service 
has  been  evaded,  12,  23. 


LANCASTER:  *e«  Durham— Act. 

provisions  relating  to  the  superior  courts  to  apply  to  Court  of 

Common  Pleas  at,  264. 
certain  provisions  relating  to  the  masters  of  the  superior  courts 

to  apply  to  the  prothonotary  of,  264. 
appeal  from,  to  the  Court  of  Queen's  Bench,  on  motions  for  new 

trials,  or  to  enter  verdicts  or  nonsuit,  265. 
Summary  Procedure  on  Bills  of  Exchange  Act  applies  to  C.  P. 

of,  301. 

LAND: 

enforcement  of  delivery  of  possession  of,  pursuant  to  award,  198. 
See  Habere  Facias. 

LANDLORD  AND  TENANT:  #«  Ejectment. 

appearance  and  defence  by  landlord  in  ejectment,  135. 
saring  of  landlord's  remedies,  160. 

LEASE : 

form  of  count  upon,  for  rent  (Sched.  B.,  No.  28),  184. 
where  relief  is  granted  in  ejectment  for  forfeiture,  267. 

LEASEHOLDS: 

protection  of  purchasers  of,  against  forfeitures  for  prior  breaches 
of  covenants  to  insure,  268. 

LEAVE : 

and  licence,  plea  of,  may  be  pleaded  with  other  pleas  without 
leave,  75. 

form  of  plea  of  (Sched.  B.,  No.  44),  187. 

to  defend  after  judgment  for  non-appearance  to  writs  specially 
indorsed,  29. 

to  plead  and  demur,  72. 

to  plead  several  matters,  72,  78. 

what  pleas  may  be  pleaded  without,  75. 

necessary  in  some  cases  for  |pleas  to  new  assignment,  76. 

to  appear,  and  to  proceed  in  proceedings  under  Summary  Pro- 
cedure on  Bills  of  Exchange  Act,  tee  Bills  of  Exchange. 

to  waive  plea,  814. 
toproceedt  see  Judge's  Order. 

where  address  of  defendant  appearing  in  person  is  illusory,  32. 

LEVY: 

against  the  garnishee  by  judgement  creditor,  244. 
of  costs  of  action  and  suggestion  by  defendant  on  default  of 
plaintiff  to  proceed  in  action,  after  death  of  either  party,  259. 

LIBEL : 

how  to  declare  in  actions  for,  58. 

form  of  count  for  (Sched.  B.,  No.  33),  186. 

plea  of  payment  into  court  in  actions  for,  64,  67* 

paying  money  into  court  in  actions  for,  in  newspapers,  &c.,  66. 

LIEN: 

rights  of  persons  having,  in  cases  of  attachment,  245. 
of  third  party  on  debt  sought  to  be  attached,  proceedings  in  case 
of,  289.    See  Attachment. 
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LIMITATION:  tw Statute.   • 

of  actions  under  load  and  1f^*f  •Jf' 
of  actions  against  estates  oi  intestates,  ««. 

LIQUIDATED  DEMANDS: 
^     sp^id^indorsement  of.  on  writ  of  summons,  28. 

judirment  by  default  for,  final,  79.  <i;,r»ntt  miv  be  sent 

ic^  for,  when  sum  not  exceeding  501.  in  dispute  iniy 

for  trial  in  county  court,  825. 

''^^  douWe^cit.  disallowed  in  actions  under.  421 

uniformity  oi  notice  of  action  in  actions  under.  422. 
limiution  of  actions  under,  422.  .^^«„.  402. 

plea  of  general  issue  disaUowed  m  such  actions,  42X. 

LOCAL  COURTS  :  see  Imperior  Coort*. 
LONDON  AND  MIDDLESEX:  ie«  Couhty. 

LONDON  GAZETTE:  ^  er  1   V  Acts  to  courts 

pubUcation  of  order  in.  for  the  extension  of  C- L.  P.  Arts  to 
^  of  record.  169,  265,  295.    See  Bills  op  Exchahge. 

LONG  VACATION : 

pleading  during,  59. 

LORD  OF  MANOR:  ^  ^ii.  ^22. 

order  on,  to  allow  inspection  of  court  roUa,  3^ 

LORDS,  HOUSE  OF : 

a  court  of  appeal,  222. 

LOSING  AND  FINDING : 

statement  of,  in  pleading,  to  be  omitted,  47. 

LOST  INSTRUMENTS: 
actions  on,  257. 

LUNATIC:  ,_       «_«««  Compos 

personal  serrice  of  writ  on,  necessary,  11.    See  Won  s.our 

Mentis. 
where  tenant  in  possession  is,  182. 

MACHINERY:  ^       ,^„    .^ 

inspection  of,  under  Patent  Law  Amendment  Act,  l?K)Z..2w. 

MALICIOUS  ARREST: 

payment  into  court  in  action  for,  not  allowed,  64. 

MANDAMUS: 

indorsement  of  intention  to  apply  for,  on  writ,  7. 

embarrassing  return  to,  50. 

amendment  of  proceedings  in,  165. 

action  for  writ  of,  to  enforce  the  performance  of  duties,  2». 

action  for,  not  maintainable  airainst  clerk  to  commissioaeis,  wbeOf 

246. 
declaration  in  such  action,  what  to  allege,  246. 
pleadings  and  other  proceedings  therein,  246. 
form  of  judgment  for  plaintiff  after  verdict  that  writ  iiwe,41t 
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form  of  writ  of  inquiry  after  issue  of  writ,  412. 

costs,  246. 

issue  of  peremptory  writ  o^  246. 

form  of  writ  of,  247. 

force  and  effect  of,  247. 

may  be  enforced  by  attachment,  247. 

or  the  court  may  order  the  act  to  be  done  at  the  defendant's 
expense,  247. 
prerogative  writ  of,  preserved,  247* 
proceedings  for,  accelerated,  247. 

prorisions  of  the  Common  Law  Procedure  Acts  applied  to,  248. 
when  issued,  must  command  payment  of  costs,  290. 

MARGIN : 

of  demurrer,  matter  to  be  stated  in,  76,  77* 

amending  statement,  77. 

of  plea  of  judgment  recovered,  statement  to  be  made  in,  314. 

MARKSMAN,  may  sign  indorsement  of  service  of  writ,  but  should  not 
serve,  10. 

MARRIAGE: 

effect  of,  on  proceedings  in  action,  106,  260.    Se4  Abatement. 
dot  to  abate  action,  112. 
nor  proceedings  in  error,  128. 

form  of  counts  for  breach  of  promise  of  (Sched  B.,  Nos.  19,  20), 
184. 

MASTER : 

meaning  of  the  word,  169,  264,  294. 

of  ship  and  merchant  seamen,  see  Agreement. 

of  the  court,  notice  of  appeal  to  be  given  to,  222. 

examination  of  witnesses  by,  225,  228. 

power  to  adjourn,  226. 

examination  of  the  parties  or  their  attorneys  by,  287»  238. 

depositions  to  be  kept  in  their  office,  238. 

may  make  a  special  report,  239. 

examination  of  judgment  debtor  by,  240. 

debt-attachment  book  to  be  kept  by,  245. 

provisions  as  to,  extended  to  the  prothonotaries  of  the  Palatinate 

Courts,  264. 
inquiry  of  damages  before,  79,  80. 
rules  as  to  his  duties,  &c,  351. 
office  of,  when  to  be  open,  351. 
directions  to  the  masters  of  the  Courts  of  H.  T.  1853.. 450. 

MATERIAL  TO  ISSUE,  fact  sought  to  be  esteblished  must  be,  tA 
order  to  allow  of  evidence  being  adduced  to  contradict  a  witness 
who  has  denied  a  previous  conviction,  &c.,  216. 

MATTERS  IN  DIFFERENCE,  all,  not  the  sul^ect  of  a  compulsory 
reference,  191. 

MATTERS  REFERRED  under  compulsory  reference,  see  Remitting. 

MAYOR,  writs  issued  against  corporations  aggregate  may  be  served  on, 
or  on  clerk,  treasurer  or  secretary,  10. 

MEMORANDUM  of  time  for  service  on  writ  of  summons,  3. 
of  error  in  record,  118. 
of  error  in  fact,  124. 

on  writ  under  Summary  Procedure  on  Bilb  of  Exchange  Act,  302. 
P.  A  A 
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MERCANTILE  LAW  AMENDMENT  ACT,  die,  304. 

MERCHANT  SEAMAN  and  Matter  of  Ship,  see  AoreemevtI 

MERCHANTS'  ACCOUNTS,  limitation  of  actiooa  for,  309. 

M*ERCHANT  SHIPPING: 
repeal  act,  1854.. 258. 

powen  of  Court  of  Chancery  under,  conferred,  292. 
what  a  home  port  with  reference  to  repaira  of  ahipa,  S09. 

MERITS : 

aflBdaTit  oi,  for  leare  to  defend  after  judgment  for  non-appearanee, 

30. 
and  to  tet  aside  judgment  where  pleas  are  pleaded  widiout  lea^e 

74. 
in  procecdinga  under  Summary  Procedure  on  Bills  of  Kirhange 

Act,  299. 

MESNE  PROFITS,  158.    See  Ejectmeht. 

when  costs  are  recoTerable  in  action  for,  136. 

MILEAGE  included  in  amount  of  costa  indorsed  on  writ  specially  in- 
dorsed, 312. 

MILL  STREAM : 

form  of  count  for  diTerting  (Sched.  B.  No.  30),  185. 

MINUTE  of  relief  to  be  indorsed  on  lease,  270. 

MISCELLANEOUS  rules  of  practice,  351. 

MISDEMEANOR: 

proof  of  conviction  of  witness  for,  admissible  in  evidence  by 

opposite  party,  215. 
form  of  certificate,  215. 

MISJOINDER :  $ee  Joinder — Ambkdmbnt. 
introductory  observations,  vii.    , 
of  parties,  amendable  before  or  at  trial,  3. 
of  plaintiffs,  not  fotal,  282. 
juogment  mav  be  for  one  or  more,  283. 
defendant's  right  of  set-off  in  such  case,  283. 
no  other  action  for  same  claim,  283. 
See  Joinder. 

MISNOMER:  «ef  Name— Amendment. 

MISTAKE :  relief  by  superior  courts  where  covenant  to  insure  broken 
by,  268. 
relief  in  equity  against,  253. 
issue  of  wrong  form  of  writ  by,  26. 
as  to  equitable  plea,  256. 

MITTIMUS  to  County  Palatine,  unnecessary,  87. 

MONEY : 

paying  into  and  taking  out  of  court,  64—67. 
where  sum  of,  recoveried,  distinction  in  judgment  between  debt 
and  damages  unnecessary,  81. 

MONEY  LENT.  PAID  AND  RECEIVED : 

forms  of  counts  for  (Sched.  B.  Nos,  3, 4,  5),  183. 
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^ONTH,  in  statutes,  is  a  calendar  month  in  genen^  7. 

HORTGAGEE : 

ejectment  by,  161.    See  Ejectment. 

saving  in  ravour  o(  where  landlord  proceeds  in  ejectment  for 

non-payment  of  rent,  151. 
sect.  24  of  22  &  2S  Vict,  c  Z5y  extended  to,  444. 

MORTGAGOR: 

on  rendering  principal,  interest  and.  costs,  may  compel  mortgagee 

to  reconvey,  161. 
when  application  should  be  made,  161. 
in  what  cases  application  may  be  made,  162. 
where  right  of  rcMlemption  is  in  issue,  this  cannot  be  done>  162. 

MOTION:  «M  Appeal. 

examination  of  witnesses  and  production  of  documents,  on  the 

hearing  of,  226. 
founded  on  affidavit,  affidavits  in  answer  upon  new  matter  may  be 

made  on,  225. 
time  for  applying  to  court  for  leave  to  make  such  affidavits,  225. 
in  arrest  of  judgment  or  for  judgment  non  obstante,  114 — 116. 
for  new  trial,  to  enter  verdict  or  nonsuit,  in  arrest  of  judgment, 

or  for  judgment  nam  obstante,  not  allowed  after  four  days  from 

trial,  828. 
setting  down  of,  by  suitor  in  person,  828. 
postponement  of,  828. 

MUTUAL  PROMISES,  unnecessary  to  state  in  pleadings,  47. 


NAME: 

of  plaintiff  and  defendant,  how  stated  in  summons,  2. 

of  tenant  in  possession,  how  described  in  ejectment,  128, 129. 

of  claimants  m  ejectment,  180. 

NEGLECT  of  plaintiff  to  bring  on  issues  for  trial,  85,  86L 

NEGOTIABLE  INSTRUMENT: 

order  that  loss  of,  shall  not  be  set  up  as  a  defence  to  action  on, 
provided  an  indemnity  is  given,  257. 

NEVER  INDEBTED: 

plea  of,  inadmissible  in  actions  on  bills  or  notes,  889. 

NEW  ASSIGNMENTS : 

only  one  allowed  to  be  pleaded  in  respect  of  same  cause  of  action^ 

76. 
pleas  to,  76. 
forms  of  pleas  of  (Shed.  B.,  Nos.  65,  56,  57),  188. 

NEW  MATTER,  affidavits  of,  on  motions,  225. 

NEWSPAPERS : 

service  of  writs  upon  printers,  &c.  of,  14. 
paying  money  into  court  on  libels  in,  64,  66. 

NEW  TRIAL :  see  Error— Motion— Db  Novo. 
rules  of  practice  as  to,  828. 
not  to  be  granted  by  reason  of  the  ruling  of  any  judge  that  the 

stamp  upon  any  document  is  sufficient,  or  that  the  document 

does  not  require  a  stamp,  219. 

aa2 
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grounds  for  mntiDg,  to  be  itated  in  the  rule  nin,  220. 

when  granted  on  the  ground  that  the  verdict  was  against  eridenee, 

the  costs  of  the  first  trial  shall  abide  the  event,  224b 
principles  guiding  court  to  grant  in  such  case,  225. 
appeal  on  motions  for,  222.    See  Appeal. 
motion  for,  where  plaintiff  has  died  since  the  trial,  221. 
costs  of,  S28. 

NIL  DEBET,  abolished,  S90. 

NISI  PRIUS: 

the  record  of,  not  to  be  sealed  or  passed,  87* 

but  delivered  to  proper  officer  o(|  <i7. 

annexing  particulars  to,  87. 

copy  of  panel  of  jurors  to  be  annexed  to,  88. 

power  of  judge  at,  to  amend  proceedings,  168. 

record,  form  of,  853. 

record,  form  of,  on  issue  of  finct  to  be  tried  bj  Judge,  897. 

sittings  at,  for  Middlesex  and  London,  262. 

officers  act,  426. 

NOLLE  PROSEQUI,  entry  of,  on  taking  money  out  of  court,  60. 

NON-ASSUMPSIT: 

effect  of  plea  of,  888. 

inadmissible  in  actions  on  bills  and  notes,  889. 

NON  COMPOS  MENTIS,  disability  on  account  of  being,  in  pro- 
ceedings in  error,  117. 

NON-APPEARANCE :  see  Appearance — Indoebement. 

NON-DETINET,  891. 

NON  EST  FACTUM,  890. 

NON-ISSURING,  ejectment  for,  tee  Relief. 

NON-JOINDER :  tee  Amendment — Joinder— Dbclaeatioh. 
introductory  observations,  viL 

of  defendants,  after  notice  of  objection  or  plea  in  abatement,  may 
be  amended,  8. 

NON  OBSTANTE  VEREDICTO :  tee  Motion. 

OD  motion  for  judgment,  matter  omitted  in  pleading  may  be 

suggested,  114. 
effect  of  judgment  of,  115. 
costs  upon,  116. 

NON-PAYMENT  of  rent,  ejectment  for,  tee  Relief— Ejectment. 

NON  PROS : 

for  not  suggesting  or  assigning  error,  122. 

NONSUIT : 

statute  as  to  judgment  as  in  case  of,  repealed,  84. 
proceedings  by  suggestion  of  neglect  to  try,  sobstitatad  fior,  85. 
in  ejectment,  tee  Ejectment. 
motion  to  enter,  828.    See  Motion. 

NOT  GUILTY ; 

form  of,  in  actions  for  wrongs  (Sched.  B.,  No.  44),  187. 
operation  of,  891,  892. 
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KOT  POSSESSED: 

may  be  pleaded  with  other  pleas  without  leave,  75. 
where  injury  to  property  is  coroplained  of,  may  be  pleaded  with 
other  pleas  without  leave,  75, 

NOTE :  tee  Bills  of  Exchange. 

of  receipt  of  memorandum  by  Master  in  proceedings  in  error, 

118. 
supersedeas  from  service  of,  118. 

NOTICE : 

to  declare,  tee  Declaration. 

of  action,  provision  as  to  uniformity  of,  422. 

of  action,  m  actions  under  local  and  personal  acts,  422. 

to  plead,  new,  unnecessary,  after  amendment  of  pleading,  78.  See 
Flea. 

to  replv,  tee  Replication. 

to  rejom,  tee  Rejoinder. 

substituted  for  rules  to  declare,  &c.,  5(K 

to  try  by  special  jury,  tee  Jury. 

of  writ  of  summons,  unnecessary  to  mention  form  of  action  in,  8. 

not  to  appear,  where  there  is  an  irregularity  in  the  writ,  &c., 
14. 

of  appearance,  after  time  specified  in  writ,  82. 

of  non-joinder  of  plaintiff,  36,  86. 

of  intention  to  proceed,  defendant  entitled  to,  after  a  year  from 
last  proceedings,  69. 

by  execution  creditor,  not  to  discharge  from  custody,  101* 

in  writing,  an  appearance  to  writ  of  revival,  106. 

form  of,  to  sherins,  492. 

indorsement  of,  on  writ  in  contract,  of  application  for  costs 
without  summons,  in  case  of  judgment  for  default  of  appear- 
ance, 418. 

of  Trial,  822,  824,  325. 

time,  ten  days  in  all  cases,  81. 

form  of  notice,  82. 

exceptions  as  to  remanets  in  London  and  Middlesex,  81. 

necessary  in  case  of  remanet  at  assizes,  81. 

to  whom  to  be  given,  82. 

where  to  be  given,  82. 

effect  of  not  giving,  82. 

short  notice,  82. 

of  continuance  in  town  causes,  82. 

irregular  notice  of  trial,  83. 

countermand  of,  when  to  be  given,  83. 

not  countermanding  in  time,  rule  for  costs  in  case  of,  83. 

excuse  for  not  going  to  trial,  84. 

rule  for  costs  of  the  day  for  not  proceeding  to  trial,  83. 

affidavit  to  obtain  rule,  83. 

to  plaintiff  to  try  cause,  85. 

in  what  cases  defendant  may  give  notice,  85. 

when  notice  to  be  given,  86. 

neglect  of  plaintiff,  86. 

suggestion  of  plaintiff's  neglect  on  the  record,  86. 

in  case  of  death  of  party,  86. 

subsequent  proceedings,  84. 

to  admit  documents  in  evidence,  tee  Admission. 
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NOTICE— eomHmmd, 

U  prodmee  docamenti,  in  retpect  whereof  notice  to  admit  has  been 

gyrea,  96. 
lonn  otf  96* 
■enrice  of,  96. 
proof  of  serrice,  97. 
aflBdaTit  of  tenrice  of»  97. 
in  proceedipgs  in  error,  tee  Error. 
in  ejectment,  $ee  Ejectment.  • 
rules  as  to  service  of  notices,  S49,  417* 
U  appoM  arbitrator,  umpire,  or  third  arbitrator ;  if  not  complied 

with,  judge  may  appoint,  196. 
to  appoint  arbitrator,  where  duty  of  such  party  to  appoint  one, 

rf^  appeal  against  decision  of  the  court  on  motions  for  new  trial, 

&C.,  to  he  given  in  writing,  222. 
to  be  a  stay  of  execution,  223. 
of  appeal  in  proceedings  for  relief  against  forfeiture  under  C.  L. 

P.  Act,  I860.. 271. 
to  be  a  stay  provided  bail  be  given,  271. 
to  theriff,  of  renewal  of  writ  of  execution,  100. 
^postponement  of  motions,  328. 
of  intention  to  proceed,  352.    See  Proceedinos. 
at  die  foot  of  writ  of  subpoena,  and  warrant  of  citation  to  be 

served  out  of  the  jurisdiction  of  court,  439. 

NOTING  BILL : 

expenses  of,  recoverable  only  where  indorsed  on  writ  in  proceed^ 
ings  under  Sumnury  Procedure  on  Bills  of  Exchange  Act,  28, 
300. 


OATH :  tee  Perjury. 

affirmation  in  lieu  of,  in  certain  cases,  211.     See  Affirm atioic. 
order  for  exanynation  of  witness  on,  who  revises  to  make  an  affi- 
davit, 228. 

OCCUPATION : 

of  plainti^  tee  Plaintiff. 

OFFICE : 

copies  of  depositions  of  witnesses  may  be  given  out,  238. 
Masters',  when  to  be  opened,  351. 

OFFICER :  tee  Interpleader. 

of  court,  rules  for  government  of,  167. 

at  nisi  prius,  act  regulating  duties  of,  426. 

of  the  Chief  Justice  or  Chief  Baron  to  appoint  persons  to  attend 

the  trial  of  causes  when  two  courts  sitting  at  the  same  time, 

190. 
baring  custody  of  the  records,  certificate  of  conviction  by,  209. 
of  the  court,  reference  of  matters  of  account  to,  191. 
to  call  attention  of  the  judge  to  any  omission  or  insufficiency  of 

the  stamp  on  documents,  218. 
to  give  receipt  for  the  stamp  duty  and  penalty  paid  to  him,  218. 
and  to  make  an  entry  of  the  payment  in  a  bookf  218. 
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OFFICER^-coiiilmie^. 

and  to  make  a  return  of  to  the  Commiuioners  of  Inland  Revenue 

of  the  monies  received  by  him,  218. 
and  to  pay  monies  to  the  Receiver-General,  218. 

Of  Body  CofporaU: 
order  on,  to  answer  on  affidavit  as  to  documents  in  the  possession 

or  power  of,  228. 
to  answer  interrogatories,  255. 

Prtaiding  at  Trial : 

certificate  of,  on  record  or  writ  of  trial,  &c.,  to  deprive  plaintiff 
of  costs  where  less  than  BU  recovered  by  verdict,  291. 

OMISSION  : 

in  writ  of  summons,  amendment  o^  2, 25. 

Cf  Stamp  <m  Documents : 
duty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  218. 

ORAL  EXAMINATION: 

of  witnesses  by  order  of  the  court  or  judge,  225. 
of  parties  or  Uieir  attomies  in  case  of  omission  to  answer  inter- 
rogatories, 237. 
of  judgment  debtor,  240. 

ORDER:  see  Judge's  Order — Execution— Injunction— Rule. 

ORDERS : 

rules  as  to,  847. 
See  Service. 

OUSTER:  see  Joint  Tenant. 

OUTLAWRY: 

distringas  to  proceed  to,  abolished,  27. 

OVERSTATEMENT : 

of  debt  in  indorsement  on  writ,  7. 

OYER: 

of  deeds  or  other  documents  abolished,  52. 


PALATINATE  COURTS:  see  Durham  and  Lancaster— Pala- 
tine  Counties. 

provisions  relating  to  the  superior  courts,  applicable  to  pro- 
ceedings in,  170—173,  264,  265,  294,  295. 

provisions  as  to  Masters  of  the  superior  courts  to  apply  to 
prothonotaries  of,  264,  294. 

appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 
trials,  &c.,  265,  295. 

PALATINE  COUNTIES :  see  Palatinate  Courts. 
all  writs  to  extend  to,  99. 
records  for  trial  at,  817. 
provisions  applicable  to,  170—178,  264,  265,  294,  295. 

PANEL :  see  Jury. 

PAPER : 

special,  815. 
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PARLIAMENT:  ^^ 

inuc— ttiiigi  is  OTTor  befofCf  228. 

PAROCHIAL 

booki,  in^^ectioii  of,  2SS. 

PARTICULARS :  9m  C»edit. 

of  demand,  28,  53,  57,  60,  316,  890. 

costs  of  tommoitt  when  not  delivered  fnOi  decUrttioM,  »!©. 

pleading  after  delivery  oC  59,  60,  317. 

ipecial  indonemeol  of;  on  writ  of  Mimmons,  M. 

forms  of,  for  special  indorsement  (Sched.  A.,  No.  4),  1 76. 

special  ind<wsemcnt  to  stand  for,  28. 
of  plaintiff's  name  and  address  by  attoraey  on  demand,  5. 
before  appearance,  317. 
in  ejectment,  129, 135. 

At  ElSCTMENT. 

annexing  of,  to  record,  87* 
of  set-off,  316. 

PARTIES : 

joinder  o^  m$  Joikdee. 

death  o^  teg  Abatemekt. 

mairiage  of,  see  Marriage.  ^  ^ 

pro^edings  by,  to  compel  the  continuance  or  abandonment  of 

action,  259, 260.  r   •       ■  -i     «♦  ii7 

proceedings  in  error  where  a  change  of,  smce  judgment,  i  w. 
character  of  nominal,  in  actions  not  in  issue,  388. 
to  bill  or  note,  writ  under  Summary  Procedure  on  BUls  ol  Jix- 

change  Act  may  issue  against  all,  300. 

PART  PAYMENT: 

by  one  of  several  co^contractors,  effect  of,  31 1« 

PARTY  WHO  BEGINS: 

right  o^  to  sum  up  evidence,  200. 

PATENT : 

inspection  of  machinery,  in  action  for  die  infringement  of,  240. 

injunction  to  restrain  infringeaaent  of,  250. 

form  of  count  for  infringement  of  (Sched.  B.,  No.  31),  185. 

PAUPERS : 

rules  as  to  actions  by,  342. 

persons  admitted  to  sue  informApamperu  not  entitled  to  costs, 

394. 

PAYEE:  .      ,..„  i.  r         -w- 

against  maker  of  a  note  or  drawer  of  a  bm,  forms  of  counts  by 

(Sched.  B.,  Noa.  15, 18),  184. 

PAYMENT :  tm  Non-Path ekt— Part  Path ent. 
mi»t  be  ^eaded  in  bar,  391. 
to  plaintm*  of  debt  and  coats  indorsed  within  four  days,  stay  of 

proceedings  on,  6. 
into  court  of  tender  necetaary  to  entitle  defendant  to  coats,  if  no 

more  is  recovered,  7. 
pleas  of  payment  and  set-off  to  be  taken  distribotively,  70. 
nay  be  pleaded,  togedier  with  odier  pleas,  without  leave,  7& 
form  of  plea  of  (Sched.  B.,  No.  40),  186. 
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PAYMENT— eon/inifeJ. 
into  court,  64. 

admits  a  cause  of  actioiii  64. 
roles  of  |>ractice  as  to  pajrment  into  court,  314« 
in  what  actions  allowed*  64. 
in  respect  of  damages  claimed,  64. 
for  libels  in  newspapers,  64,  66. 
in  respect  of  one  of  several  counts,  6fi. 
no  other  defence  allowed  with,  66. 
by  justices,  67. 
amount  paid  in,  66. 

into  court  upon  upon  bonds  and  in  detinoe,  286. 
into  court  under  the  Summary  Procedure  on  BiUi  of  Exchange 

Act  for  leave  to  appear  and  defend,  299. 
form  of  such  plea,  67. 
amendment  of  plea,  66. 
no  rule  or  order  to  pay  money  in,  67. 
except  in  cases  of  one  or  more  of  several  defeadanti,  67* 
to  whom  paid,  67. 
taking  sum  out  of  court,  67. 
in  case  of  plaintiff's  death,  68. 
proceedings  by  plaintiff  after  plea  of,  68. 
replication  to  taking  money  out  of  court  in  satisfaction,  68. 
replication  of  damages  ultra  and  nolle  prosequi,  69. 
into  court  by  garnishee  of  amount  of  debt,  proceedings  in  default 

of,  244. 
into  court  in  replevin,  285. 
effect  of,  286. 
by  the  garnishee  to  judgment  creditor,  to  be  a  discharge  to  him 

as  against  the  judgment  debtor,  244. 
forms  of  writs  of  execution  for,  358 — 383. 

PENAL  ACTIONS : 

compounding,  842. 

PENALTIES : 

for  false  affirmation  or  declaration,  212,  258. 
to  be  paid  on  having  unstamped  document  stamped  at  the  trial 
218. 

PEREMPTORY  WRIT  OF  MANDAMUS: 

issuing  of,  after  judgment  in  action  for  mandamus,  246. 
to  have  same  effect  as  a  peremptory  writ  of  mandamus  issued  by 
the  Queen's  Bench,  247. 

PERFORMANCE  OF  CONDITIONS  PRECEDENTS 
form  of  averment  of  (Sched.  B.  No.  22),  53. 
denial  of,  must  be  specific,  53. 

PERIODICAL : 

payment  into  court  in  case  of  libel  in,  66. 

PERJURY : 

persons  making  false  affirmation  or  declaration  in  lieu  of  oath, 
guilty  of  and  liable  to  penalties  for,  212. 

persons  giving  false  evidence  upon  examination  or  on  any  affida- 
vit in  proceedings  under  C.  L.  P.  Act,  1854,  liable  to  penalties 
for,  258. 

in  affidavit  before  consul,  26. 

in  affidavit  before  Scotch  and  Irish  commissioners,  423. 

A  A  5 
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PERSON : 

indonanent  on  writ  where  plaintiff  suet  in,  4. 
defendant  appearing  in  must  give  address,  32. 
motion  by  soitor  appearing  in,  828.    See  MoTioir . 

PERSONAL : 

action,  now  commenced,  1. 

attendance  of  witnesses,  process  to  compel,  when  out  of  the  juris- 
diction, 439. 
property,  inspection  of,  by  the  jury,  parties  or  witnesses,  2S9. 
service  of  wnt  of  summons,  eee  Writ  or  Summons. 
service  of  writ  under  Summary  Procedure  in  Bills  of  Ezdiange 
Act,  298. 

PETITION  TO  CHANCERY : 

under  s.  30  of  22  8r  23  Vict,  c  85,  form  of,  444. 

PETITIONS  OF  RIGHT : 

act  to  amend  law  relating  to,  46& 

may  be  intituled  in  any  of  the  courts  of  Westminster,  465. 

form  o^  465,  471. 

to  be  left  with  Secretary  of  State  to  receive  Her  Majesty's  fist» 
465. 

limitation  as  to,  465. 

dubr  of  Secretary  of  State  as  to,  465. 

jurisdiction  of  Court  of  Chancery  concerning  certain,  465. 

proceeding  after  fiat  obtained  to,  466. 

form  of  indorsement  on,  466,  471* 

time  for  answering  by  the  Crown,  466. 

no  power  to  change  Uie  venue,  466. 

time  for  answering  by  other  parties  to,  466. 

proceedings  on,  for  the  recovery  of  property,  466. 

how  appearance  is  to  be  entered  by  p^son  in  occupation  of  pro- 
perty sought  to  be  recovered  by,  466. 

appearance  to,  form  of,  466 — 472. 

notice  to  appear  on,  466 — 471. 

answer  to,  467. 

may  be  answered  in  equity  or  common  law,  466. 

answer  to,  in  the  name  of  attorney-general,  and  other  parties  in- 
terested, 466. 

inquisitions  to  find  the  truth  of,  unnecessary,  467. 

course  of  procedure  in  actions  between  subjects  and  subjects  to 
apply  to,  467. 

decrees  or  judgments  by  default  on,  467> 

form  of  judgment  on,  468. 

effect  of  judgment  on,  468. 

costs  recoverable  bv  the  Crown,  and  other  parties  to,  468. 

suppliants  in,  entitled  to  costs,  468. 

judgment  in  favour  of  suppliants  in,  to  be  certified  to  treasuiyi 
469. 

form  of  certificate  on,  469,  472. 

satisfac^on  of  judgment  on,  469. 

PLACE  OF  ABODE: 
meaning  of,  5. 
of  plaintiff,  iee  Plaintiff. 

PLAINTIFF : 

or  defendant,  $ee  Parties. 

death  of,  He  Abatement — ^Action— Eeror. 
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PLAINTIFF— eon/liuMJ. 

misjoiDder  and  nonjoinder  of,  tee  Joinder — Mimoinder. 
marriage  of,  see  Husband  and  Wife. 
indorsement  on  writ  where  he  saes  in  person,  4. 
possession,  occupation  or  quality  and  place  of  abode  of,   how 
ascertained  from  attorney,  5« 

FLEA :  tee  Pleading — Notice. 
rules  to  plead,  abolished,  59. 
nodce  to  plead  indorsed  on  declaration  or  delivered  separately 

sufficient,  59. 
how  given,  59. 

time  to  plead  eight  days,  unless  further  extended,  59. 
irregular  notice,  59. 
how  computed,  59. 
during  the  long  vacation,  59. 
after  amendment,  78. 
after  delivery  of  particulars,  60. 
commencement  of,  61, 186. 
conclusion  of,  62. 

prayer  of  judgment  unnecessary  to,  61. 
addressed  to  part  only  of  the  declaration,  61. 
fttlse,  frivolous  or  sham,  48, 49. 
several  pleas,  78,  74,  387.    See  Several  Counts. 
affidavit  of  truth  of,  when  requisite,  78,  74. 
judge's  order  to  plead  several,  sufficient,  74. 
objections  to  allowance  of,  heard  on  summons,  75. 
when  leave  to  plead  several,  may  be  refused,  74. 
to  petition  of  nght,  466. 

what  pleas  may  be  pleaded  together  without  leave,  75. 
when  several  pleaded  without  leave,  judgment  may  be  signed,  75. 
if  good  in  substance,  unobjectionable,  though  treating  declara- 
tion as  framed  for  breach  of  contract  or  wrong,  69. 
to  be  construed  distributively,  70. 

formerly  so  construed  in  ejectment,  188. 
*  may  be  traversed  generally  or  specially,  71. 
not  to  be  repeated,  76. 
signature  of  counsel  not  required,  75. 
may  not  be  waived  without  leave,  314. 
of  payment  into  court,  tee  Payment. 
to  new  assignments,  76. 

of  puis  darrein  continuance,  tee  Puis  Darrein  Continuance. 
to  actions  partaking  both  of  breach  of  contract  and  wrong,  69. 
of  matter  subsequent  to  action,  62. 
in  abatement,  tee  Abatement. 

See  Traverse. 
delivery  of  interrogatories  with  the,  284. 
of  equitable  defence,  251.    See  Equitable  Defences. 
form  of,  in  proceedings  against  garnishee,  410. 

PLEADING :  tee  Equitable  Defences — Injunction. 
introductory  observations  on,  zi. 
general  language  and  form  of,  47. 
to  be  construed  distributively,  70. 

iSctitious  or  needless  statements  in,  to  be  omitted  or  amendedi  47. 
framed  so  as  to  embarrass  fair  trial  to  be  struck  out,  48. 
fidse,  frivolous,  sham  or  for  delay  or  embarrassing,  48,  49. 
title,  date  and  entry  of,  51. 
profert  and  oyer  abolishedi  52. 
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PLEADING— «<m<lim«J. 

tettiiig  out  documentt  mentioiied  or  referred  to  in,  £2. 
fbriiii  and  examples  of,  78. 

formal  commenceroentt  and  prayer  of  judgment  unneocMary,  61. 
performanee  of  conditions  precedent,  bow  averred,  59. 
form  of  such  averment  (Scned.  B.,  No.  22),  53,  184. 
express  colour  in,  unnecessary,  61. 
pleading  and  demurring  together,  72. 
of  several  matters,  78. 
after  amendment,  78. 
after  delivery  of  particulars,  60. 
new  assignment,  76. 

to  be  left  at  address  of  defendant  who  appears  in  person,  32. 
suggestion  of  death  of  parties  in  proceedings  in  error,  126. 
not  to  be  delivered  in  Long  Vacation,  59. 
RuUt  rf  TrUdiy  Term,  1 853 ..385.    See  Rules. 
several  counts  on  same  cause  of  action  not  allowed,  887. 
nor  several  pleas  or  subsequent  pleadings,  avowries  or  cogni- 
zances founded  on  same  ground  of  answer  or  defence,  387. 
application  to  strike  out  in  such  cases,  and  discretionary  power  of 

court  or  judge,  387. 
costs  where  rule  is  violated,  388. 

venue  to  be  stated  in  margin  and  not  in  body  of  declaration,  3S8. 

character  in  which  plaintiff  or  defendant  is  stated  on  the  record  to 

sue  or  be  sued  in  certain  actions  not  to  be  considered  as  in 

issue,  388. 

in  actions  on  simple  contract,  operation  of  non  assumpsit,  or  plea 

traversing  contract,  388. 
examples,  388. 
in  actions  on  bills  and  notes,  non  assumpsit  and  never  indebted, 

inadmissible,  389. 
in  all  actions  on  contract,  and  on  specialties  and  covenants,  and 
in  tort,  matters  in  confession  and  avoidance  to  be  specially 
pleaded,  389—391. 
in  actions  on  policies,  averment  of  interest  of  assured,  374. 
operation  of  non  est  factum,  390. 
ml  debet  abolished,  390. 
advantage  of  giving  credit  in  particulars,  390. 
payment  must  be  pleaded,  391. 
plea  of  non  detinet,  operation  of^  391. 
in  tort,  operation  of  not  guilty,  391. 
in  actions  of  trespass  to  land — designation  of  the  dote  in  the 

declaration ;  operation  of  not  guuty,  392. 
in  same  actions  denial  of  possession,  392. 
in  actions  for  conversion  operation  of  not  guilty,  892. 
manner  of  pleading  general  issue  by  statute,  392. 
manner  of  pleading  a  defence  that  has  arisen  after  action,  and 
plaintiff's  liberty  to  confess  the  same,  393. 
award  of  repleader  or  trial  de  novo  in  error,  393. 
costs  in  error,  393. 
power  to  allow  interest  in  error,  393. 
error  in  judgment  with  respect  to  costs,  394i. 
costs  in  ejectment  in  cases  of  nonsuit,  or  defendant  not  ap- 
pearing, 394. 
entries  and  continuances  hj  way  of  imparlance,  &e.,  on  re- 
cord or  in  pleadings  aboltsbed,  394. 
entering  of  record,  interlocutory  and  final  judgments,  394. 
examples  of  forms  of,  78. 
where  a  writ  of  mandamus  is  claimed,  246. 
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PLE  A  D1 NG— conftntitf^. 

as  to  quoBtioM  by  consent  without:   «m  Questions— Time — 

Traverse — Issue — Form. 
Rules  of  Practice  as  to  and  service  of  pleadings,  313,  314,  417. 
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PLENE  ADMINISTRAVIT 

and 
PLENE  ADMINISTRAVIT  PRiETER 

pleadable  with  other  pleas  without  leave,  75. 

PLURIES  WRITS: 
abolished,  8. 

POINT  RESERVED  AT  TRIAL  :  see  Appbai.. 

POINTS  TO  BE  ARGUED: 

delivery  of,  to  the  judges,  315» 

POLICY  OF  INSURANCE :  lu  Insurance. 
PORT :  see  Home  Port. 

POSSESSION: 

of  land,  delivery  of,  pursuant  to  award,  198. 
vacant,  what  is,  in  proceedings  in  ejectment,  128. 
service  of  writ  in  such  case,  130. 

POSTE  A : 

indorsement  of  order  for  amendment  on,  89. 

form  of,  on  verdict  for  plaintiff  in  a  town  cause,  353. 

the  like,  where  cause  is  tried  at  assizes,  354. 
where  issue  of  fact  tried  by  judge,  397,  398,  399,  403. 
in  action  against  garnishee,  410. 

POSTPONEMENT: 

of  motions,  328. 

POUNDAGE : 

sheriffs',  99. 

PRACTICE,  RULES  OF  :  see  Rules. 

PRECIPE : 

form  of,  for  writ  of  summons,  3. 
for  renewal  of  writ,  8,  9. 

PRAYER : 

of  judgment,  unnecessary,  61. 

PRECEDENT : 

conditions  may  be  averred  grenerally,  53. 

PRECEPT:  t^eJuRT. 

PRELIMINARY  OBJECTION : 

to  appeal,  time  for  objecting,  223. 

PREMISES : 

inspection  of,  by  the  jury,  parties  or  witnesses,  239. 
description  of,  in  ejectment,  129. 

PREROGATIVE  WRIT : 

of  mandamus  preserved,  247. 
proceedings  for,  accelerated,  247. 

provisions  of  the  Common  Law  Procedure  Acts  applied  to  plead, 
ings  and  proceedings  upon,  248. 
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PREVIOUS  CONVICTION : 

of  witncM  for  felony  or  mitdemeanor,  proof  of,   when  mjij  be 
giTen,  216. 

PREVIOUS  STATEMENT: 

of  witnestefy  examination  as  to,  for  the  purpose  of  coBtradicdonv 
212—215. 

PRINCIPAL  AND  SURETY: 

relief  in  equity  in  proceedings  relating  to,  255, 

PRINTERS,  &C.  of  newspapers :  see  Newspaper. 

PRISONERS : 

rules  as  to  and  proceedings  against,  843. 

service  of  summons  on,  11. 

actions  against,  87. 

discbarve  of,  from  custody.    See  Execution. 

proceedings  to  charge  in  execution,  102. 

PROCEDURE : 

summary,  on  bills  of  exchange.    See  Bills  of  Exchange. 

PROCEEDINGS : 

at  the  trial,  199. 
speeches  to  the  jury,  199. 
aloyoumment,  200. 

how  C.  L.  P.  Acts  to  be  cited  in,  266,    See  Title. 
service  of^  417.    See  Service. 
judp^es  may  frame,  &c    See  Rules. 

notice  of  intention  to  proceed  where  no  proceedings  for  a  yesr, 
852. 

PROCESS :  tee  Court  of  Error. 
jury,  abolished,  87. 

PROCHEIN  AMY: 

suing  by,  32.    See  Special  Admission. 

PRODUCTION  OF  DOCUMENTS:  ««  Notice. 

judge's  order  for,  at  hearing  of  motion  or  summons,  225. 
of  original  records,  322. 

PROFERT : 

and  oyer  abolished,  52. 

PROFESSION  of  plaintiff:  «««  Plaintiff. 

PROMISES : 

statement  of,  in  pleading,  47. 

PROMISSORY    NOTE:    tee  Written    Instruments— Bills  of 
Exchange. 

PROOF : 

of  affidavit  taken  before  consul,  26. 
of  admissions,  95. 
of  service  of  notice  to  produce,  96. 
See  Evidence. 

PROPERTY : 

inspection  of  any  real  or  personal,  by  the  jury,  party  or  witnesses, 
239. 
See  Not  possessed. 

PROPRIETOR : 

of  newspaper,  tee  Newspaper. 
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PROTHONOTARIES  OF  PALATINATE  COURTS: 

proYisions  as  to  Matters  of  the  superior  courts  to  be  applicable 
to,  65. 

PROVISO : 

trial  by,  98,  825. 

PUBLIC: 

company,  ue  Compant. 
documents,  inspection  of,  233« 

PUBLISHER: 

of  newspaper.  Me  Newspaper. 

PUIS  DARREIN  CONTINUANCE: 

when  and  how  to  be  pleaded,  62,  393. 

effect  of  plea,  62. 

what  defences  may  be  thus  pleaded,  63,  898. 

how  replied  to,  63,  893. 

form  of,  when  pleaded  at  Nisi  Prius,  63. 

when  at  the  assizes,  62,  Qi, 
affidavit  of  truth  of,  63. 
of  bankruptcy,  118,  393. 
of  felony,  398. 

PUNISHMENT: 

of  persons  disobeying  special  writs  of  subpcena,  440. 

PURCHASERS :  aet  Leaseholds. 
of  goods,  $€9  Goods. 

QUAKER: 

form  of  affirmation  by,  211. 

QUALITY : 

of  plaintiff,  how  ascertained  from  his  attorney,  5. 
statement  of,  in  pleading,  47. 

QUANTITY : 

statement  of,  in  pleading,  47. 

QUARE  IMPEDIT: 

writ  of,  may  not  issue,  2,  287* 

rights  enforceable  thereunder  to  ,be  enforced  by  summons,  2, 287. 

indorsement  on  writ  of,  intention  to  declare  in,  7,  287. 

QUASHING: 

proceedings,  power  of  the  court  of  appeal  for,  224. 
in  error,  124. 
costs  of,  in  error,  220. 

QUEEN'S  BENCH,  COURT  OF: 

jurisdiction  of,  to  g^nt  writs  of  mandamus,  preserved,  247. 
rule  by,  for  mandamus,  may  be  absolute  in  the  first  instance,  247. 
provisions  of  the  C.  L.  P.  Act  (1852 )  to  apply  to  the  proceedings 

upon  a  prerogative  writ  of  mandamus  issued  by,  247. 
to  be  the  court  of  appeal  from  the  Palatinate  Courts,  265,  295. 

QUESTIONS :  tee  Special  Case— Issues. 

of  foct  may  be  stated  and  tried  by  jury  by  consent  without 
pleadings,  44.    See  Consent. 
in  what  actions,  44. 
error  on,  45. 

proof  of  interest  of  party  appl3ring  for  order  for  case,  45. 
form  of  issue  (Sched.  A.,  No.  6),  177. 
proceedings  thereupon  may  be  recorded,  45. 
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QUESTIONS— «<M<iiw«<i. 

of  Uw  may  be  itatad  for  the  opinion  of  the  coort  widioot  plend> 
ing«,45. 
case  should  be  confined  to  questions  of  law,  46. 
amendment  of  special  case,  46. 
execution  may  issue  on  judgment  of  court  unless  stayed  by 

proceedings  in  error,  46. 
costs  to  follow  event  unless  otherwise  agreed,  46. 
of  &ct,  trial  oC  by  judge  without  a  jury  by  consent,  189. 

power  to  order  trial  of  particular,  where  cause  is  refeffed  to 

arbitration,  192. 
stated  as  interrogatories,  to  be  answered  in  writing  on  affi- 
davit,  285. 
of  fact,  when  not  in  dispute  in  proceedings  in  interpleader,  judge 
may  order  a  special  case,  281. 
what,  may  be  put  to  witness  to  discredit  or  contradict,  214. 

QUO  WARRANTO: 

error  on  proceedings  in  the  nature  o^  116. 

REAL  ACTIONS: 

commencement  of,  by  writ  of  summons,  2,  287. 

replevin  and  ejectment,  obtaining  case  by  consent  for  court  in,  45. 

REAL  PROPERTY: 

inspection  of,  by  the  jury,  parties  or  witnesses,  239. 

RECEIPTS: 

where  money  is  paid  into,  or  taken  out  of  court,  67,  68. 

RECOGNIZANCE: 

of  bail  in  ejectment,  how  taken,  159. 

RECORD:  see  Entry— Nisi  Prius. 

subpoena  to  produce  original,  322. 

award  of  trial  de  novo  by  superior  court  or  court  of  error  upon 

matter  appearing  on ;  error  on,  224. 
entiT  of  pleadings  on,  51. 
of  nisi  prius  not  to  be  sealed  or  passed,  87. 
in  case  pleading  denies  its  existence,  notice  to  produce  substituted 

for  rule,  325. 
annexing  particulars  to,  87. 
annexing  panel  to,  88. 
nisi  prius,  form  of,  353,  397. 
entering  interlocutory  or  final  judgment  of,  894. 
separate,  may  be  ordered  where  different  causes  of  action  are 

joined,  43. 
trial  of  records  of  the  superior  courts  in  counties  palatine,  87.   Su 

Palatinate  Courts. 

RECORD,  COURTS  OF:  «w  Courts  of  Civil  Judicatore. 

power  to  extend  acts  to,  265,  295,  301.    See  Courts  op  Record. 

RE-ENTRY  for  non-payment  of  rent,  proceedings  by  landlord  where 
right  of,  exists,  150,  151.     See  Relief. 

REFERENCE :  see  Arbitration — Arbitrator. 
to  Master,  of  amount  of  damages,  79,  80. 

REFEREE :  see  Arbitrator. 

REFUSAL  of  rule  nisi,  where  in  case  of  appeal  for,  the  rule  is  granted, 
must  be  disposed  of  by  the  court  of  appeal,  223. 
and  cause  must  be  shown  in  the  first  instance,  223. 
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BEGISTRATION  of  writs  of  execution  that  jadgment  may  affect 
lands,  441. 

JLEGVLJE  GENERALES,  812.    See  Rules. 

REJOINDER:  sm  Pleading. 

notice  instead  of  rule  to  rejoin,  50. 

may  traverse  the  whole  or  part  of  a  replication,  71. 

notice  to  rejoin,  59. 

RELEASE : 

plea  of,  may  be  pleaded  with  others  without  leave,  75, 

form  of  (Sched.  B.,  No.  42),  187. 

form  of  replication  to  (Sched.  B.,  No.  51),  187. 

RELIEF: 

provisions  of  C.  L.  P.  Act,  1860,  as  to,  267—272. 
in  ejectment  for  forfeiture,  267. 

Againtt  Forfeiture  for  Non-payment  rf  Rent,  267.    See  TENANT, 
court  or  judge,  upon  rule  or  summons,  may  give,  267. 
but  subject  to  appeal,  267. 

subject  to  same  terms  as  in  Court  of  Chancery,  267. 
lease  where  granted,  267. 

Against  Forfeiture  for  not  Inturing,  268. 
court  or  judge,  upon  rule  or  summons,  may  give,  268. 
subject  to  appeal,  268. 
in  what  cases  relief  will  be  granted,  268. 
where  no  damage  and  breach  by  accident  or  mistake,  268. 
not  granted  more  than  once  in  respect  of  same  covenant,  268. 
nor  after  waiver  in  favour  of  same  person,  268. 
protection  of  bon&  fide  purchasers  of  leaseholds  in  such  cases, 

268. 
to  what  leases  nro visions  above  apply,  269. 
vimute  qf  reU^ granted,  270. 

Appeal  in  tuch  Case,  270. 

to  court  from  order  of  judge,  270. 

by  any  person  dissatisfied  with  order,  271* 

powers  of  court  on,  271. 

jurisdiction  of  judge  at  chambers,  270. 

to  court  of  appeal  from  order  of  court,  270. 

courts  of  error  to  be  courts  of,  271. 

notice  of,  271. 

bail,  271. 

form  of  judgment  of  court  of,  and  powers  as  to,  272. 

power  of  court  of,  as  to  costs,  272. 

Relief  by  Proceedings  in  Interpleader,  272. 

REMANET : 

in  what  cases  notice  of  trial  necessary,  81. 

REMITTING : 

matters  referred  to  arbitrator,  power  of  court  or  judge  for,  upon  a 
compulsory  reference,  193. 
time  of  application  for,  194. 
when  the  power  will  be  exercised,  194. 

REMOVAL : 

of  causes  from  inferior  courts,  rules  as  to,  841. 

RENEWAL : 

of  writs  of  execution,  262. 
evidenoe  of,  101. 
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RESEWAL'-eontinued. 

notice  to  the  sheriff  of,  101. 

form  of  pnecipe  for  renewal  of  writ,  see  Prjbcipe. 

RENEWAL  OF  WRITS :  see  Writ  of  Summons— Executiov. 

RENT: 

proceedings  in  ejectment  by  landlord  with  right  of  re-entry  far 

non 'payment  of,  150.     See  Lease. 
relief  against  forfeiture  for  non-payment  of,  267.    See  Relief. 

REPAIRS : 

form  of  a  count  for  (Sched.  B.,  No.  24),  184. 

of  ships,  what  a  home  port  with  reference  to,  309. 

REPEAL :  see  Act. 

REPLEADER,  898. 

REPLEVIN: 

cannot  be  joined  with  other  causes  of  action,  2,  48. 

payment  into  court  in,  65. 

several  avowries  in,  75. 

equitable  pleading  in,  251. 

provisions  of  19  &  20  Vict  c.  108,  extended  to  all  cases  of,  284. 

those  provisions,  284. 

J&e  Real  Actions — Jury— Abatement. 

REPLICATION  :  see  Pleading— Rules. 
traverse  of,  71. 
several,  to  plea,  73. 
notice  to  reply,  50,  51. 
to  plea  in  abatement,  41. 
to  plea  of  payment  into  court,  68. 
new  assignment,  in  nature  of,  76. 
forms  of  (Sched.  B.,  Nos.  48  to  57),  187, 188. 
form  of,  joining  issue,  187. 
form  of,  to  pleas  containing  new  matter,  187. 
form  of,  to  plea  of  release,  alleging  that  it  was  procured  by  frand, 

187. 
form  of,  to  plea  of  set-off,  187. 
form  oC  to  plea  of  self-defence,  188. 
form  of,  to  plea  of  right  of  way,  188. 

REPLY  TO  THE  JURY : 

the  right  to  be  the  same  as  at  present,  200. 

REPORT : 

of  examination  of  witnesses,  289. 

RESIDENCE : 

of  defendant  to  be  mentioned  in  summons,  1. 
meaning  o(  5.    See  Place  of  Abode. 

RESIDING  ABROAD: 

British  subject,  how  sued,  15. 

RESIDING  OUT  OF  JURISDICTION: 

affidavit  to  enable  court  or  judge  to  direct  proceedings  against 
defendant,  26. 

RESTITUTION : 

power  of  the  court  of  appeal  to  order,  224. 
writ  of,  on  reversal,  &c.,  of  judgment,  115. 
where  judgment  in  ejectment  is  set  aside,  134,  135. 
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RETURN: 

writi,  rules  to,  to  sheriflb,  or  to  bring  in  body,  844. 

to  be  made  by  officer  of  court  to  the  commissioners  of  inland 

rerenue  of  stamp  duties  and  penalties  received  by  him,  218. 
to  peremptory  writ  of  mandamus,  247. 
to  writ  of  mandamus  issued  by  the  Court  of  Queen's  Bench, 

248. 
of  writ  of  execution,  100. 
of  depositions  of  witnesses,  822. 

RETURN  OF  CHATTELS: 
execution  for,  248. 

REVENUE,  teB  Commissioners  of  Inland. 

REVERSAL : 

of  judgment  on  special  case  by  court  of  error,  405. 

REVIVAL:, 

introductory  observations,  xxii. 

of  judgment  and  other  proceedings,  102. 

execution  on  judgments,  within  six  years,  without  revival,  102. 

when  time  begins  to  run,  102. 

judgments  to  be  revived  by  writ,  or,  with  leave  of  court,  by 

suggestion,  103. 
by  wnt  of  revivor,  104. 
form  of  writ  of  revivor,  104,  178. 
bow  and  against  whom  issued,  104. 
amending  writ,  105. 
subsequent  proceedings  on,  105. 
by  suggestion,  rule,  or  summons  for  leave  to  enter,  108. 
form  of  rule  nisi  for  leave  to  enter  suggestion,  108, 177. 
form  of  suggestion,  104,  178. 
appearance  to  writ,  104,  105. 
issuing  writ  of  revivor  upon  judgments  more  than  ten  years  old, 

rule  or  order  required,  106. 
writ  of  revivor  where  party  dies  after  interlocutory  and  before 

final  judgment.  111. 
proceedings  on  suit  by  judgment  creditor  against  the  garnishee 

to  be  the  same  as  upon,  244. 
the  like  as  to  proceedings  against  executors  upon  a  judgment  of 

assets  infiiturot  258. 

REVIVOR,  WRIT  OF:  *ee  Revival* 
proceedings  on,  104. 
rules  of  practice  as  to,  884. 

RIGHT : 

of  way,  form  of  plea  of,  187. 

of  common,  form  of  plea  of^  187. 

of  dower,  see  Dower. 

petition  o^  eee  Petition  of  Right. 

ROLL: 

entering  proceedings  on,  in  error,  121, 128. 

for  purposes  of  execution,  148. 

judgment  in  ejectment,  formal  entry  of  on,  unnecessary,  148. 

ROLLS: 

court,  inspection  of,  288,  822. 

RULE :  eee  Rules. 

for  trial  of  issues  of  fact,  by  judge  by  consent,  189. 
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to  deliver  poeecerion  of  Und  punuant  to  award,  19t. 

for  ipecial  jury,  326. 

for  aheriff  to  retam  good  jury  on  writ  of  inquiry,  826. 

Of  Court:  se$  JuDOE'a  Order. 
every  agreement  or  sobmisdon  to  arbitration  may  be  made  a, 

199. 
coata  of  making  lubmiaaion  a,  199. 

NUi: 
for  a  new  trial  or  to  enter  a  yerdict  or  nonauit,  to  atate  groondf, 

220. 
in  what  caaea  the  court  will  be  bound  by  the  terma  o^  221. 
to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the  trial, 
right  of  appeal :  if  refused,  discharged,  or  made  abeolute,  231. 
where  judgea  are  equally  divided  in  opinion  on  the  rule, 

221. 
right  of  appeal  on  motion  for  a  new  trial  if  one  of  the  judges 

dissent  irom  the  ruling  of  the  court,  222. 
or  if  the  court  think  fit,  that  an  appeal  should  be  allowed, 

222. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  222. 
when  granted  on  appeal,  to  be  argued  and  disposed  of  in  the 
Court  of  Appeal,  223. 

RULES :  tee  Rule. 

of  practice  as  to  service  of,  34-9,  417. 

as  to,  and  summonses  and  orders,  347i  417. 

to  return  writs,  &c.  to  sherifi^  344. 

to  declare,  reply  and  rejoin  abolished,  50. 

to  compute  abolished,  79. 

four  days*  notice  to  be  given  by  either  party  instead  of  rules,  50. 

to  plead  abolished,  59. 

to  plead  several  matters,  when  unnecessary,  78. 

power  of  judgea  under  C.  L.  P.  Act,  1852,  to  frame  general  rules 

and  orders,  writs,  &c,  166,  167,  168. 
similar  power  under  C.  L.  P.  Act,  1854.  .263. 
under  Cf.  L.  P.  Act,  I860.. 293. 
under  Merc.  Law  Am.  Act,  1856.. 311. 
under  Petitions  of  Right  Act,  469. 
for  government  of  officers,  167. 
to  pay  into  court  unnecessary,  67. 
except  in  case  of  one  of  several  defendants,  67. 
for  inquiry  before  master  of  damages,  indorsement  on,  ftc,  79. 
for  special  jury  in  London  and  Middlesex,  90. 
for  a  view,  92. 
applicable  to  proceedings  under  Summary  Procedure  on  Bills  of 

Exchange  Act,  301. 
as  to  indorsements  on  writs  under  same,  416. 
under  same  allowing  a  count  on  the  consideration  to  be  included 

with  a  count  on  the  bill  or  note,  419. 

Of  mi,  T.  1853  (p.  312)«  <o.— 
annulling  existing  written  rules,  312. 
admission  of  documents,  320. 
affidavits,  345. 
appearance,  318. 

arrest  of  judgment,  motion  in,  328. 
attachment,  350. 
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RULES  o/Bil.  T,  1858  oi  /o— continued, 
attorney,  318. 
attorney,  warrant  of,  820. 
annuities,  Z6\* 
audit&  querelli,  884. 
awards,  351. 
bail,  835. 

bailable  proceedings,  88i. 
bail  in  error,  335. 

causes,  removal  of,  from  inferior  courts^  841. 
cbange  of  venue,  316. 
cognovit,  320. 

compounding  penal  actions,  342. 
costs,  330. 

costs,  security  for,  317. 
coste,  setting  off,  330. 
courts,  causes  removed  from,  341. 
damages,  setting  off,  330« 
demand,  particulars  of,  816. 
demurrer,  315. 

depositions,  on  interrogatories,  320. 
discontinuance,  319. 

documents,  admission  and  inspection  of,  320. 
ejectment,  841. 

entry  of  satisfaction  on  roll,  334. 
error,  831. 
error,  bail  in,  335. 
evidence,  320. 
execution,  332. 
forms  of  proceedings,  352. 
inferior  courts,  causes  removed  from,  841. 
inquiry,  322. 

inspection  of  documents,  820. 
interrogatories,  320. 
irregularity,  345. 
joinder  of  parties,  313. 
judge's  order  for  judgment,  820. 
judgment,  329. 

judgment,  motion  in  arrest  of,  &c.,  328. 
judgment,  order  for,  320. 
jury,  326. 
miscellaneous,  351. 

motions  in  arrest  of  judgment  and  judgment  non  obstante,  328. 
new  trials,  328. 

non  obstante,  motions  for  judgment,  328. 
notice  of  trial,  322. 
notices,  service  of,  340. 
order  for  judgment,  judges,  820. 
orders,  347. 

particulars  of  demand  and  set-off,  816. 
parties,  joinder  of,  813. 
paupers,  actions  by,  342. 
payment  into  court,  814. 
penal  actions,  compounding,  842. 
pleadings,  313. 
pleadings,  service  of,  349. 
prisoners  and  proceedings  againit,  848. 
productioD  of  records,  820. 
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RULES  rf  WL  T.  1858  at  to— coDtmued. 

records,  tubpoena  to  produce,  820. 

remoYal  of  causes  firom  inferior  courts,  S41. 

return  of  writs,  rules  for  or  to  bring  in  body,  S44k 

reTiTor,  884. 

rules,  sendee  of,  849. 

rules,  summonses  and  orders,  847. 

rules  to  return  writs  or  bring  in  body,  844. 

satisfaction,  entering  on  roll,  884. 

scire  facias,  884. 

service  of  notices,  rules,  pleadings,  ficc,  849. 

security  for  costs,  317. 

set-off,  particulars  of^  816. 

setting  off  costs,  380. 

setting  off  damages,  880. 

sherifis,  rules  to  return  writs  or  bring  in  tbe  body,  844. 

staying  proceedings,  819. 

subpcena  to  produce  records,  820« 

summons,  writ  of,  812. 

summonses,  847. 

trial,  822. 

trial,  notice  of^  822. 

trials,  new,  82S. 

view,  826. 

venue,  change  of,  816. 

warrant  of  attorney,  820. 

writ  of  summons,  812. 

wriu,  rules  to  sherififs  to  return  or  bring  in  body,  844. 
qf  Trin,  r.,  1858,  at  to  pUadmgt,  385.    See  Pleadings. 
o/Miek,  Fae^  1854,  at  toformt  qf  proeeedingt,  896. 
^  May,  1 856,  at  to  tervice  ofpleadingt,  4  <?•»  *17. 
rfEatt,  7*.,  1857,  at  to  indortementt  on  writt  m  order  to  tignjudgmt^ 

for  drfauU  ;  and  entry  rf  tati^f action  onjudgmentt,  418. 

RULING  OF  JUDGE : 

as  to  the  sufficiency  of  the  stamp  on  documunts,  when  no  ground 
for  new  trial,  219. 

SALE: 

of  goods  seized  in  execution  may  be  directed  by  court  or  judge  m 

proceeding  in  interpleader,  280. 
of  goods,  specific  delivery  in  case  of,  805. 

See  Goods. 
by  sheriff  under  Bankruptcy  Act,  1861  • .  280. 

SATISFACTION: 

accord  and,  may  be  pleaded  wiUi  other  pleas  without  leave,  75. 

rules  as  to  entering  on  rolls,  884. 

form  of  satisfaction  piece,  834. 

entry  of,  on  judgment,  418. 

discharge  from  custody  not,  unless  by  authority  of  creditor,  101. 

of  judgment  on  petitions  of  right,  469. 

SCHEDULE  OF  COSTS,  458. 

SCHEDULE  OF  FORMS.    See  Form. 

SCIRE  FACIAS: 

writ  of,  to  revive  judgment  abolished,  102. 

in  certain  cases  writ  of  revivor  is  provided  in  lieu  of,  108. 
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SCIRE  TAClAS-^ernHnued. 

in  other  cases  writs  of,  to  be  tested  and  proceeded  upon  in  like 

manner  as  writs  of  revivor,  105,  106. 
ad  audiendum  errores,  117. 
on  judgment  of  assets  in  future,  258. 
rules  as  to,  334. 

SCOTLAND : 

C.  L.  P.  Acts  not  to  extend  to,  15,  178,  266,  296. 

nor  Summary  Procedure  on  Bills  of  Exchange  Act,  802. 
act  22  &  23  Vict  c  38,  not  to  apply  to,  446. 
power  to  courts  in,  to  issue  process  to  compel  the  attendance  of 

witnesses  out  of  the  jurisdiction,  439. 
power  to  grant  commissions  to  take  affidavits  in,  423. 

SEA :  ses  Betond  Seas. 

SEALING: 

writ  of  summons,  3. 

SEAMEN  : 

merchant,  and  master  of  ship  :  ue  Agreement. 

SECRETARY : 

of  corporations  aggregate,  ue  Mayor. 

SECRETARY  OF  STATE : 

duties  of,  as  to  petitions  of  right,  465. 

SECURITY : 

where  bill  is  impounded  under  Summary  Procedure  on  Bills  of 
Exchange  Act,  300. 

SECURITY  FOR  COSTS : 

rules  as  to,  317.    See  Bail. 

in  second  action  of  ejectment  between  the  same  parties  for  the 

same  premises,  261,  262. 
in  ordinary  cases  to  be  made  before  issue  joined,  317. 
rules  as  to  examples  in  general,  317. 
application  to  be  made  before  issue  joined  and  after  appearance, 

317. 
in  the  case  of  peers,  foreign  companies,  in  replevin,  poverty  of 

plaintiff,  &c.,  318. 
in  actions  by  bankrupts  and  insolvents,  114. 
in  ejectment,  see  Ejectment. 

SEDUCTION : 

pajrment  into  court  in  action  for,  not  allowed,  64. 

SEQUESTRATION : 

injunction  against  corporation  to  be  enforced  as,  290. 

SERVICE  : 

of  writ  of  summons,  see  Writ  of  Summons. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  298. 

of  writ  of  ejectment,  tee  Ejectment. 

of  judp^e's  order  to  charge  prisoner  in  execution,  102. 

of  notices,  rules  and  pleadings  and  proceedings,  rules  as  to,  349, 

417.  •    • 

of  order  for  attachment  of  debts,  to  bind  debts  in  the  hands  of  the 

garnishee,  248. 
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SET-OFF :  «m  Pakticulars — Settimo  Orr. 

may  be  pleaded  with  other  pleas  without  laa¥e,  7S, 

plea  of,  to  be  construed  diitributively,  70. 

form  of  plea  of  (Sched.  B.,  No.  41),  186. 

form  of  replication  to  plea  of  (Sdied.  B.,  No.  02),  187. 

particular!  of,  316,  390.    See  Credit. 

annexing  particulars  of,  to  record,  87. 

plea  of^  on  e<|uitable  grounds,  255. 

defendant's  right  of,  in  case  of  mis-joinder  of  plaintiffs,  283. 

SETTING  ASIDE  OF  AWARDS: 
proceedings  for,  194. 
applications  for,  on  compulsory  references,  must  be  asade  within 

scYen  day  of  the  term  following  the  publicatioB  to  the  parties, 

194. 

SETTING  ASIDE  WRIT : 
application  for,  25. 
See  Judgment — Bills  of  Excbanob. 

SETTING  DOWN: 

demurrers,  &c.  for  argnraent,  815. 
motions,  328. 

SETTING  OFF  :  tee  Set-Ovf. 

costs,  rules  as  to,  330. 
damages,  830. 

SEVERAL: 

counts,  or  defendants,  payment  into  court,  in  cases  of^  81. 

counts  on  same  cause  of  action  not  allowed,  387.   See  Plsadiho. 

nor  several  pleas  or  subsequent  pleadings  on  same  ground  of 
answer  or  defence,  387* 

discretionary  power  of  court  or  judge,  387. 

defendants,  order  for  payment  into  court  in  case  of  one  o^  neces- 
sary, 67. 

matters,  pleading,  73,  74,  75. 

meaning  of  same,  73. 

when  pleaded  without  leave,  judgment  may  be  signed,  75. 

SHAM  PLEADINGS,  48. 

SHERIFF:  see  Interpleader — Under-Shbriff. 

of  any  county,  writs  of  execution  may  be  directed  to,  98. 

may  discharge  out  of  execution  by  authority  of  attorney  in  die 

cause,  101. 
summoning  jury  where  he  is  a  party,  88. 
to  summon  jurors  at  assizes,  and  in  London  and  Bliddlesex,  88. 
forms  of  directions  of  notices  and  writs  to,  100. 
return  of  writ  of  execution  by,  100. 
poundage  o^  99. 
extortion  by,  remedy  for,  100. 
duty  of,  to  deliver  possession  of  lands  and  tenements  pursuait  to 

award,  198. 
duty  of,  on  a  rule  for  a  view,  92,  239,  326. 
courts  or  judge  may  make  rules  or  orders  upon,  Co  procure  the 

attendance  of  special  or  common  juries,  240. 
order  on,  to  destrain  defendant's  effects  to  oompd  retom  of 

specific  chattel,  248.     * 
sales  by,  under  Bankruptcy  Act,  1861  ••280. 
notice  to,  of  renewed  writ  of  execution,  100. 
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SHERIFF— rofl/fjiiftfdL 

rules  as  to  rules  on,  to  return  writs  or  bring  in  the  body,  844w 

as  to  bail,  &c,  385. 

form  of  issue  directed  to  be  tried  by,  356. 

form  of  writ  of  trial  before,  356. 

form  of  addressing  writs  and  notices  to,  463. 

SHIP :  Me  Merchant  Shipping. 

master  of,  and  merchant  seamen,  see  Agreement, 
survey  of,  in  foreign  port,  may  be  inspected,  282. 

SHIPOWNERS'  ACT: 

repeal  of  clause  relating  to,  258,  292. 
enactment  in  lieu  o^  292. 

SHORT : 

notice  of  trial,  82,  824. 
title  of  acts,  see  Title. 

SIDE-BAR  RULE,  818« 

SIGNATURE : 

of  counsel  unnecessary  to  pleadings,  75. 

necessary  to  petitions  under  sect.  80,  22  &  23  Vict.  c.  85. .444. 
required  to  some  motions,  75. 

of  drawer  of  bill,  comparison  of  indorsement  with,  see  Indorse- 
ment. 

SIGNING  JUDGMENT:  we  Judgment. 

on  cognovits  and  warrants  of  attorney,  820. 

SIMILITER: 

striking  out,  72. 

SITTINGS  OF  THE  SUPERIOR  COURTS : 

may  be  appointed  and  held,  whether  in  term  or  vacation,  262. 
SLANDER :  see  Defamation. 

SOLEMN  AFFIRMATION  OR  DECLARATION: 
instead  of  oath  in  certain  cases,  211, 

SON  ASSAULT  DEMESNE : 

may  be  pleaded  without  leave,  75. 
form  of  plea  (Sched.  B.,  No.  45),  187. 

SPECIAL  ADMISSION: 

of  prochein  ami  or  |fuardian  to  prosecute  or  defend  for  infant 
limited  to  the  particular  action,  813. 

SPECIAL  CASE: 

introductory  observations,  x. 

proceedings  for  argument  on,  315. 

may  be  stated  by  consent,  44,  see  Questions. 

in  ejectment,  187. 

as  to  particular  item  where  the  cause  is  referred  to  arbitration, 

192. 
form  of,  in  such  case,  401. 
power  of  arbitrator  to  state,  192. 
may  be  stated  under  8  &  4  WilL  4,  c.  42,  s.  25 ••280. 
form  of  such  case,  402. 
form  of  judgment,  402. 

D.  BE 
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SPECIAL  CABE'-cmtiimtd. 

error  may  be  brought  oo  jodgment  on,  219. 

but  not  when  stated  bv  an  arbitrator,  192,  220. 

proceedingt  for  bringuig,  before  the  court  of  error.  220. 

forms  of  judgment  on  case,  and  of  affirmance  and  reoewal,  404, 

405.406. 
power  to  amend  after  judgment  on  and  error  brought  doabtfiil, 

22a 
in  proceedings  in  interpleader  judge  may  direct  a  statement  of  a, 

281. 
proceedings  in  such  case,  281. 

SPECIAL  DEMURRERS: 
abolished,  47. 

SPECIAL  INDORSEMENT: 

form  of,  28,  176. 

on  writ  of  summons  where  defendant  resides  within  juriadictioD, 

28. 
where  claim  is  for  a  liquidated  demand  in  money,  28. 
to  be  considered  as  particulars,  28. 
court  or  judge  may  order  further  particulars,  28. 
when  it  may  include  interest,  28. 
what  costs  may  be  indorsed  on  writ  in  such  case  by  plaintiff's 

attorney  or  agent,  812. 
when  noting  of  hill  may  be  included  in,  28. 
judgment  for  non-appearance  to  writ  bearing,  29,  177. 
form  of  such  judgment,  177. 
proceedings  where  writ  bears,  and  some  defendants  only  appear, 

33. 

SPECIAL  JURY  :  tee  Jury. 

power  to  make  rules  or  orders  on  sheriff  to  procure  the  attendance 

of,  240. 
rules  as  to,  826. 

SPECIAL  ORDER: 

for  issuing  writs  of  subpoena  to  compel  the  attendance  of  wit- 
nesses out  of  the  jurisdiction  of  the  court,  489. 

SPECIAL  PAPER,  315. 

SPECIAL  REPORT ; 

by  examiner  of  witnesses,  239. 

SPECIAL  TRAVERSES : 

unnecessary  in  pleading,  61  • 

SPECIAL  VERDICT: 

in  ejectment,  139.    See  Ejectment. 

should  state  facta,  139. 

amendment  of^  140. 

error  may  be  brought  on  a  special  case  as  on  a,  219. 

proceedings  for  argument  oi,  315. 

SPECIFIC  DELIVERY  OF  CHATTELS: 
in  actions  for  their  detention,  248. 

exercise  of  power  to  enforce,  by  the  courts  of  equity,  248,  249. 
where  money  value  put  upon  chattel,  not  enforced,  249. 
of  goods  sold,  305.    See  Chattels. 
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SPECIFIC  PERFORMANCE: 

power  of  olaintiff  to  indorae  on  writ  a  notice  of  claim  for  a  writ 

of  mandamus,  245. 
and  to  claim  writ  in  the  declaration,  245. 
declaration  to  set  fortli  the  grounds  of  claim,  246. 
when  action  of  mandamus  to  enforce,  not  maintainable,  24G. 
pleadings  and  proceedings  thereon,  246. 
issue  of  peremptory  writ  of  mandamus  if  judgment  be  given  to 

the  plaintiff,  246. 
form  of  writ,  247. 

DO  return  to  it  allowed  except  compliance,  247. 
such  writ  to  have  the  force  and  effect  of  a  peremptory  writ  of 

mandamus  issued  by  the  Queen's  Bench,  247. 
if  disobeyed  may  be  enforced  by  attachment,  247. 
or  direct  act  to  be  done  by  the  plaintiff  or  other  person  appointed 

by  the  court,  247. 
expenses  and  costs  may  be  recovered  from  the  defendant,  247* 

SPEECHES : 

introductory  observations,  xviii. 

of  counsel  at  trial,  regulation  of,  199. 

STAMP  : 

no  document  under  C.  L.  P.  Act,  1854,  to  require  a  stamp,  219. 

provision  for  stamping  documents  at  the  trial,  218. 

officer  of  the  court  to  receive  the  duty  and  penaltv,  218. 

no  new  trial  to  be  granted  on  ground  that  document  improperly 
received  in  evidence,  219. 

provisions  above  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  218,  265. 

when  unstamped  instruments  are  admissible  for  collateral  pur- 
poses, 218. 

counsel  may  still  take  objection  as  to,  218. 

presumption  as  to  document  being  without  stamp,  218. 

agreement  for  case  by  consent  not  subject  to,  45. 

no  point  about  the  sufficiency  of,  to  be  reserved  at  Nisi  Prius, 
219. 

STATEMENTS : 

proof  of,  to  contradict  witnesses^  212. 

by  adverse  witness,  212, 

upon  cross-examination,  21 S,  214. 

STATUTE ;  tee  Act. 

statutory  service  of  writs,  18. 

action  by  or  against  person  authorized  by,  to  sue  or  be  sued,  388. 

manner  of  pleading  general  issue  by,  392. 

Statutes  of  Limitation : 

plea  of^  may  be  pleaded  without  leave,  75.    Jnd  tee  Uni- 
formity. 

form  of  plea  of,  186. 

writ  of  summons  may  be  renewed  to  prevent,  8. 

amendment  of  writ  in  case  of,  25. 
embarrassing  plea  of,  49. 

plea  of,  to  claim  for  mandamus,  246^ 

fraudulent  concealment  of  cause  of  action  not  the  subject  of 
a  replication  to,  on  equitable  grounds,  257. 
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prooiaiomt  of  Mere,  Low  Amendment  Act,  1856,  at  U  UwdiaiiM  ^ 
metione,  309. 
for  merdiantt'  accounts,  809. 
absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  be 

a  disabUity.  309. 
as  to  joint  debtors  beyond  seas,  310. 
acknowlegments  by  agents,  311. 
part-payment  by  one  of  seYeral  co-contractors,  311. 

STAYING  PROCEEDINGS: 
rules  as  to,  319. 

wbere  writ  of  summons  not  issued  by  authority,  5. 
on  payment  of  debt  and  costs  indorsed,  6. 
by  injunctions  and  orders,  167. 
effect  of;  168. 

in  action  against  acceptor  of  bill  or  maker  of  note,  819. 
in  action  commenced  after  agreement  to  refer  to  arbitration, 

195. 
in  second  action  of  ejectment  until  plaintiff  gives  security  fiir 

coats,  261. 
when  notice  of  appeal  is  a  stay  of  execution,  223. 
staying  execution  in  ejectment,  1$9. 
staying  execution  in  proceedings  under  Summary  Procedure  on 

fiills  of  Exchange  Act,  300. 

STEP : 

in  cause,  proceeding  to  error  is,  117. 

STRIKING  OUT: 

pleadings  framed  to  embarrass,  49. 

jury  in  country  causes,  89. 

power  of  court  or  judge  to  strike  out  equitable  pleas,  &c.,  257. 

SUBJECT: 

British,  resident  abroad,  how  sued,  15. 

SUBMISSION  TO  ARBITRATION:  #m  Arbitration. 
by  consent,  may  be  made  a  rule  of  court,  199. 
in  what  case  an  agreement  to  refer  need  not  be  in  writing,  196. 
costs  of  making  it  a  rule  of  court,  199. 

SUBPGSNA : 

to  compel  attendance  of  witnesses,  439. 
for  the  production  of  original  records,  322. 
form  of,  on  issue  of  fact  to  be  tried  by  judge  without  jury  and 
other  cases,  397. 

SUGGESTION : 

entry  of,  by  defendant  of  plaintiff's  default  in  proceeding,  259. 
of  error,  may  be  made,  and  argued  with  appeal  under  C.  L.  P. 

Act,  1854,  s.  34.. 222. 
in  declaration  where  some  defendants  only  appear  to  writ  specially 

indorsed,  38. 
of  deaths,  to  prevent  abatement  of  action,  107t  and  tee  Abate- 

MBNT. 

to  revive  judgement,  tee  Revival. 

in  proceedings  in  error,  tee  Error. 

of  death  of  parties  in  proceedings  in  error  not  traversable,  126. 
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SUGGESTION— eofi/iniMrd: 

in  ejectment  for  trial  in  courts  other  than  where  venue  if  laid, 
138. 

of  death  of  claimant  or  defendant,  one  or  teveral,  148, 144.  Set 
Ejectment. 

of  neglect  to  try,  85,  86. 

of  breaches,  te9  Assionm ert. 

of  facts  omitted,  on  motion  to  arrest  judgment,  or  for  judgment 
non  obstante,  1 1 4 — 116. 

of  issue  of  prior  writ  into  county  where  venue  is  laid,  unneces- 
sary in  cases  of  execution,  in  another  county,  98. 

forms  of  rule  nisi  to  enter,  and  of  suggestion  that  judgment  cre- 
ditor is  entitled  to  judgment  against  judgment  debtor,  104, 
178. 

by  garnishee  of  lien  on  debt  sought  to  be  attached,  289. 

SUITOR : 

appearing  in  person,  tee  Person— Motion. 

SUMMARY  DECISION: 

of  matters  of  account  by  judge  on  application  of  either  party, 
191. 

SUMMARY  PROCEDURE  ON    BILLS    OF   EXCHANGE:  tee 
Bills  of  Exchange. 

SUMMING  UP  THE  EVIDENCE: 

right  of  party  to  address  the  jury  for  the  purpose  of,  200. 
no  right  if  judge  decides  that  there  is  no  evidence  to  go  to  the 
jury,  200. 

SUMMONS: 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of  any,  225. 
writ  of,  tet  Writ. 
to  plead  several  matters,  73. 
to  enter  suggestion  to  revive  judgment,  103. 

SUMMONSES : 

service  o(  417.    See  Service. 

SUNDAY: 

writ  of  summons  dated  on,  a  nullity,  4. 
rules  as  to,  347. 

SUPERSEDEAS:  tee  Note  and  Execution. 

SUPPLIANT: 

in  petition  of  right,  to  be  entitled  to  costs  against  Crown  and 

other  parties,  468. 
nothing  to  prevent  proceeding  as  before  passing  of  23  &  24  Vict. 

c.  34.. 471. 

SURETY :  tee  Principal  and  3urety. 

SURPRISE : 

where  a  partv  at  a  trial  is  taken  wholly  by,  ground  for  adjourn- 
ment of  trial,  200. 


TAXATION : 

rules  as  to,  330,  450. 
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TAXATION— c<m<fiNi#il. 

of  plaintiff '■  cotti,  defendant  entitled  to,  notwithstanding  pay- 
ment vritbin  four  days,  6. 
and  where  defendant  pays  less  than  amount  indorsed,  7» 

TENANT:  «m Landlord. 

in  common,  tee  Joint  Tenant. 

to  me  notice  to  landlord  of  delivery  of  writ  of  ejectment,  149. 

relief  of,  against  forfeiture,  151,  162, 153, 154. 

TENDER: 

plea  of,  as  to  part,  nuy  be  pleaded  widi  others  without  leave,  75. 

TENEMENTS : 

delivery  of  possession  of,  pursuant  to  award,  198. 

TERMS,  NOTICE : 

month's  notice  substituted  for,  352. 

TESTE : 

of  writs  of  execution  to  fix  bail,  jtt  Bail. 

of  writ  of  summons,  4 

of  sci.  fa.,  102. 

of  writ  of  ejectment,  126. 

TIME:  Me  Duration. 

rules  as  to  computation  of,  851,  352. 

averment  of,  in  pleading,  47. 

to  plead,  59,  60,  63,  313,  314. 

for  joinder  in  demurrer,  315. 

to  declare,  obtaining,  50, 53,  313. 

date  of  pleadings,  51. 

within  what,  execution  may  issue,  102. 

for  bringing  error,  116. 

to  plead  after  amendment,  78. 

writs  of  summons  in  force  for  six  months,  8.    See  Month. 

renewed  writs  for  same  time,  8. 

writ  of  ejectment  in  force  for  three  months,  129. 

for  appljring  to  set  aside  award  made  on  a  compulsory  reference, 

194. 
for  enforcing  such  award,  194. 

for  giving  notice  of  appeal  under  C.  L.  P.  Act,  1854.. 222. 
for  commencing  action  and   appearing   in  proceedings  under 

Summary  Pr^^ure  on  Bills  of  Exchange  Act,  298,  299, 302. 

TITLE : 

ofC.  L.  P.  Act(1852),  173. 

of  C.  L.  P.  Act  (1854),  266. 

of  C.  L.  P.  Act  (1860),  296. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  302. 

of  Mercantile  Law  Amendment  Act  (1856),  311. 

of  affidavit,  17. 

of  pleadings,  51. 

of  sovereign,  in  writ  of  summons,  2. 

to  goods,  when  not  prejudiced  by  writs  of  execution,  30^ 

to  utnd,  could  not  pass  by  award,  199. 

of  claimants  in  interpleader,  272.    See  Interpleader. 

TORT :  eee  Wrongs. 

TOWN: 

causes,  eee  Jury. 
clerk,  tee  Mayor. 
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TRADING : 

company,  service  of  writs  on,  IS. 

TRAVERSE : 

spedal,  abolished,  61. 

of  fiicts  in  declaration,  71. 

of  pleas  and  subsequent  pleadings,  71* 

of  replication  or  subsequent  proceedings,  71* 

of  contract  in  agreement,  effect  o^  388. 

when  suggestions  of  death  of  parties  not  the  subject  of,  in  error, 

126. 
of  equiuble  plea,  256. 

TREASURER : 

of  corporations  aggregate,  set  Mayor. 

TRESPASS : 

form  of  count  for  (Sched.  B.,  No.  25),  185. 
unnecessary  to  allege  commission  of,  with  "  force  and  arms,"  &c., 
47. 

TRIAL:  «M  New  Trial. 

introductory  observations  on  and  on  trial  by  judge  without  jury, 

xvii,  XX. 
rules  of  practice  as  to,  322,  828. 
amendment  at,  38,  163. 

may  be  separate  when  different  causes  of  action  are  tried,  43. 
notice  of,  see  Notice. 

entry  of  causes  for,  in  London  and  Middlesex,  326. 
countermanding  notice  of,  83,  324. 
form  of  notice  of,  82. 
when  plaintiff  must  proceed  to,  86* 
neglect  to  proceed  to,  83. 
excuse  for  not  going  to,  84. 
costs  of  the  day  for  not  proceeding  to,  83,  325. 
enforcing  payment  of  such  costs,  84. 
by  proviso,  93,  325. 
in  counties  palatine,  87. 
in  ejectment,  137,  138.    See  Ejectment. 
of  questions  without  pleadings,  44. 
writs  of,  87. 
of  questions  of  fact  by  judge  by  consent,  189.    See  Special 

Case — Questions. 
of  causes  pending  in  the  same  court,  power  for  two  judges  to  sit 

at  the  same  time  for,  1 90. 
reference  to  arbitration  before,  191. 
reference  to  arbitration  at  trial,  193. 
speeches  of  counsel  at,  199,  200. 
a4joumroent  of,  200. 

Witnetsei  at : 
how  fat  party  may  discredit  his  own  witness,  212. 
proof  of  contradictorv  statements  of  adverse  witnesses,  212,  213. 
cross-examination  of  witnesses  previous  to  statements  in  writing 

at,  214. 
proof  of  previous  conviction  of  witnesses,  215. 
attesting,  need  not  be  called  except  in  certain  cases,  216. 
comparison  of  disputed  writing  by,  217. 
provision  for  stamping  documents  at,  218,  219. 
no  new  trial  to  be  granted  for  ruling  that  stamp  sufficient  or 

not,  requisite,  219.    See  New  Trial. 
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Witmue$  a/— continued. 

appeal  oo  motioDt  for  new  trial,  when  motion  refused  or  rule 

diicbarged  or  made  abeolute,  221.    See  Appeal. 
where  new  trial  sranted  on  ground  that  verdict  was  against  eri- 

dence,  coats  of  the  first  to  abide  the  event,  224. 
process  to  compel  attendance  of  witnesses  at,  439. 
de  novo,  eee  Error. 
of  records  of  superior  courts  in  counties  palatine^  87. 

TROVER:  «etf  Convbrsion — Chattels. 

as  to  joining  count  in,  with  detinue,  S87. 

TRUST  FUNDS,  investment  of;  444. 


UMPIRE: 

power  of  two  arbitrators  to  appoint,  197. 
appointment  oi,  by  judge  on  failure  of  parties  or  arbitrators, 
196. 

UNDER-SHERIFF,  in  the  case  of  a  point  reserved  at  a  trial  by,  an 
appeal  lies  under  C.  L.  P.  Act,  1854,  s.  84.  .221. 

UNDERTAKING  of  attorney  to  enter  appearance,  818. 

UNIFORMITY: 

of  Process  Act,  2  Will.  4,  c.  89,  repealed  in  respect  of  duration 
of  writs,  alioM  and  pluriee  writs,  and  of  proceedings  for  maloDg 
first  writ  available  to  prevent  statutes  of  Limitation,  8. 

as  to  notices  of  action,  422. 

UNSTAMPED  DOCUMENTS: 

may  be  stamped  at  the  trial,  218,  219. 
when  admissible  for  collateral  purposes,  218. 

UNWILLING  WITNESSES: 
examination  o^  228,  229. 

USE  of  house  and  land,  form  of  count  for,  188* 
count  for  use  of  fishery,  183. 

USES,  provision  respecting  future  and  contingent,  443. 


VACANT  POSSESSION:  «ee  Possession. 

VACATION : 

power  to  appoint  sittings  in,  262. 

writ  of  execution  to  fix  bail  may  be  tested  and  returned  in,  258. 

pleas  not  to  be  delivered  in,  59. 

VALIDITY : 

of  instrument,  when  it  must  be  proved  by  calling  die  attesting 
witness,  216. 

VALUE : 

statement  of,  in  pleading,  47. 

VARIANCES : 

amendment  for  non-joinder,  as  in  case  of,  88* 
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VENIRE  DE  NOVO:  «ee  Error. 

VENIRE  FACIAS  JURATORES: 
abolished,  87. 

VENUE: 

where  several  causes  of  action  arising  in  different  counties  are 

joined,  43. 
in  personal  actions,  $ee  Declaration. 
in  ejectment,  tee  Ejlctment. 
duuiging,  55,  816. 

VERDICT : 

where  pleas  are  construed  distributively,  70. 

form  of  entry  of,  in  ejectment,  137,  ISl. 

special,  in  ejectment,  tee  Ejectment. 

a[nd  judffmeot,  effect  of  death  of  party  between,  1 10. 

when  tiue  of  claimant  has  expired  before  trial,  138. 

of  judge  on  issues  of  fact,  to  have  effect  of  a  verdict  of  a  jury,  190. 

but  not  to  be  questioned  upon  the  ground  of  being  against  the 

weight  of  evidence,  190. 
when,  will  be  set  aside,  and  new  trial  granted,  225. 
against  evidence,  costs  where  new  trial  granted  upon  ground  of, 

225. 
motion  to  enter,  328.    See  Motion. 

VEXATIOUS  AND  FRIVOLOUS  SUITS : 

as  to,  under  8  &  9  Will.  3,  c.  11,  not  repealed,  81. 

VIEW: 

writ  o^  unnecessary,  92. 

rules  as  to,  326. 

to  be  had  by  rule  or  order,  92. 

in  what  actions,  92. 

order  for  the  inspection  by  the  jury,  party  or  witneues  of  any 

real  or  personal  property,  239. 
not  to  affect  previous  provisions  as  to,  239. 
application  of  previous  provisions  as  to,  to  apply  to  order  for 

inspection,  239. 

VIEWERS : 

sheriff  to  deliver  to  either  party  the  names  of,  92. 
and  to  return  their  reasons  to  the  associate,  92. 

VIVA  VOCE: 

examination  of  witnesses  by  order  of  the  court  or  judge,  225. 


WAIVER: 

of  irregularity  in  service  of  writ,  li. 

by  taking  money  out  of  court,  67. 

of  plea,  301. 

restriction  of,  effect  of,  443. 

old  rule  as  to,  abolished,  443. 

WARRANT  OF  ATTORNEY: 
must  be  attested,  217. 
signing  judgment  on,  320. 
entering  up  judgment  on  one  above  one  and  under  ten  years  old» 

320. 
duty  of  attomies  and  persons  in  preparing,  320. 
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WARRANT  OF  CITATION  IN  SCOTLAND: 

to  compel  attendance  of  witnessed  439. 

WARRANTY: 

of  hone,  form  of  coant  for  (Sched.  B.,  No.  21),  184. 

WATER: 

form  of  count  for  diverting,  185. 

WAY: 

form  of  plea  claiming  right  of  (Sched.  B.,  No.  46),  187. 
form  of  replications  to  plea  (Sched.  B.,  Nos.  55— 57>,  188. 

WIFE:  u$  Husband. 

action  for  slander  of,  48. 
for  her  wages,  48. 
for  injurj  to,  43. 

WILLS: 

attesting  witnesses  necessary  to  the  validity  of,  217. 

WITNESSES:  $ee  Alterations  in  the  Law  of  Evidencb— En- 
DBNCE  —Examination. 

absence  of  necessary,  ground  for  a4journment  of  trial,  200. 

attendance  of,  before  master,  79. 

allowance  to,  461. 

attendance  of,  before  arbitrator,  rules  and  enactment  resptctiiig 
to  apply  to  reference  under  C.  L.  P.  Act,  1854. .  198. 

before  Scoteh  and  Irish  commissioners,  423 — 425. 

affirmation  instead  of  oath  to  be  made  by,  if  unwilling  to  be 
sworn  firom  conscientious  motives,  211. 

penalty  on,  for  making  false  statements,  212. 

now  far  party  may  discredit  his  own,  212. 

proof  of  contradictorv  statements  of  adverse,  213. 

cross-examination  of,  as  to  previous  statements  in  writing,  214. 

proof  of  previous  conviction  of,  215. 

attesting,  need  not  be  called  in  certain  cases,  216. 

comparison  by,  of  disputed  with  genuine  writing,  217. 

power  to  court  or  judge,  upon  the  hearing  of  any  motion  or 
summons,  to  direct  the  examination  of  viva  voce,  225. 

proceedings  before  and  upon  such  examination,  226. 

examination, of  person  refusing  to  make  affidavit,  228. 

proceedings  upon  order  for  examination,  228. 

oral  examination  of  parties  omitting  to  answer  written  inter- 
rogatories, 287. 

proceedings  thereon,  238. 

depositions  upon  such  examinations  to  be  returned  to  master*! 
office,  238. 

examiner  may  make  special  report  to  the  court,  239. 

costs  of  rule  and  examination  of,  under  C.  L.  P.  Act  (1854),  to 
be  in  the  discretion  of  the  court  or  judge,  239. 

inspection  of  real  or  personal  property  by,  239. 

compelling  the  attendance  of,  227,  424,  439. 

Witnettet  Art : 
power  to  courts  of  law  in  England,  Irdand  and  Scotland  to  inue 

process  to  compel  the  attendance  of  witnesses,  although  not 

within  their  jurisdiction,  439. 
statement  to  be  made  at  the  foot  of  writ  that  it  is  issued  bj 

special  order,  439. 
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WITNESS  ES—eofi<liiii«<i. 

Jfitnetset  Act — continued, 
punishment  of  witnesses  making  default,  440. 
persons  not  to  be  punished  if  insufficient  sum  tendered  for  ex> 

penses,  440. 
act  not  to  prevent  the  issuing  of  a  commission  to  examine  wit- 
nesses,  440. 
nor  to  affect  the  admissibility  of  evidence  where  now  receiv- 
able, 440. 

WORK  AND  MATERIALS : 

form  of  count  for  (Sched.  B.,  No.  2),  183. 

WRIT :  tee  Special  Indorsement — Mandamus — Injunction. 
duration  of,  see  Uniformity. 
of  distringas,  see  Distringas. 
of  dower,  see  Dower. 
of  ejectment,  see  Ejectment. 
of  error,  see  Error. 
of  executiony.<e«  Execution. 
of  inquiry  to  assess  damages,  where  unnecessary,  79. 
on  judgment  against  executors,  112. 
of  revival,  see  Revival. 
of  scire  facias,  see  Scire  Facias. 
against  garnishee,  and  form,  244,  408. 
of  trial,  87.    See  Writ  op  Trial. 
to  sheriffs,  forms  of,  468. 

Writ  of  Summons : 

introductory  observations,  vi. 

commencement  of  actions  by,  1,  2. 

in  real  actions  proceedings  on,  to  be  as  in  ordinary  actions,  286, 
287. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  see  Bills 
OP  Exchange. 

special  indorsement  and  form  of,  when  defendant  within  the  juris* 
diction,  1,2,27,174,812. 

omission  in,  of  matters  required  to  be  inserted  may  be  amended, 
2,  7,  25. 

issue  of,  in  queen's  name,  2. 

special  indorsement  and  form  of,  when  defendant  a  British  sub- 
ject without  the  jurisdiction,  15,  174. 

form  of,  when  against  a  foreigner,  24,  175. 

statement  of  name  and  residence  of  defendant  in,  1,  2. 

name  and  description  of  plaintiff  in,  2. 

praecipe  for  issuing,  3. 

sealing,  3. 

alteration  in,  3. 

memorandum  of  time  for  service  on,  3. 

renewal  of,  when  not  served  within  six  months,  3. 

appearance  to,  after  six  months,  3. 

form  or  cause  of  action  in,  unnecessary,  3. 

to  contain  names  of  all  defendants,  3. 

not  to  contain  name  of  defendant  in  more  than  one  action,  3. 

roifljoiuder  and  nonjoinder  of  parties  in,  3.    See  Misjoinder. 

proceedings  where  writ  is  amended  in  relation  to  joinder  of  par- 
ties, 313. 

date  and  teste  of,  4. 
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WRIT- 

Wrii  rf  AiaiMOMf— continued. 

to  be  indorsed  with  name  and  abode  of  attorney,  4. 

and  of  country  attorney  when  attorney  acta  as  agent,  4: 
what  sufficient  in  this  case,  i. 
or  with  a  memorandum  tiiat  same  was  sued  out  by  pUiotiff  in 

person,  4. 
what  is  a  sufficient  statement  in  such  case,  4. 
attorney  whose  name  is  indorsed  to  give,  on  demand,  nametiul 

residence  of  client,  6. 
in  case   writ  issued   without  attorney's  authority,  proeeediagi 

stayed,  5. 
proceedings  where  information  given  by  plaintiff's  attorncj  ii 

insufficient,  5. 
indorsement  of  debt  and  costs  on,  6,  7* 

and  of  statement  that  on  payment  within  four  days  proceed- 
ings will  be  stayed,  6. 
indorsement  of  damages  not  necessary,  6. 
no  indorsement  required  in  certain  actions,  6. 
debt  must  not  be  overstated,  7. 
indorsement  on,  in  actions  for  debt  under  20/. ..7. 
indorsement  in  case  of  applications  for  mandamus  or  iojunctioD, 

or  intention  to  declare    in  dower,  freebench  or  quare  im- 

pedit,  7. 
interest  may  be  claimed  thereon,  when,  28. 
omission  to  indorse,  an  irregularity,  7. 
in  force  for  six  months,  8. 

concurrent,  may  issue  during  six  months  from  original,  7* 
in  force  only  during  same  period  as  original,  8, 
not  issuable  after  six  months  on  renewed,  7* 
renewal  of,  8,  9. 
precipe  for  renewal  of,  8,  9. 
duration  of  renewed  writ,  8. 
evidence  of  renewal,  10. 
service  ehomld  be  personal,  1 1 . 
service  of,  in  any  county,  10. 
on  corporations,  10. 

on  inhabitants  of  hundreds  and  towns,  10, 
on  public  companies,  IS. 
on  chartered  bodies,  18 
on  joint-stock  companies,  18. 
on  printers  and  proprietors  of  newspapers,  14, 
indorsement  of  service  on,  10. 
affidavit  of  service,  10. 
before  whom  sworn,  10. 
undertaking  to  appear  to,  11. 
affidavit  and  proceedings  where  personal  service  is  evaded,  11, 

12, 18. 
issue  of  wrong  form  of,  by  mistake,  ?tf. 

for  service  within  and  without  jurisdiction  may  be  concurrent, 25. 
in  case  of  British  subjects  abroad,  15. 
indorsement  and  service  in  such  case,  15, 16. 
in  case  of  foreigners,  24. 

affidavit  and  proceedings  where  service  evaded,  15, 16,  24. 
irregularity  in  service  of,  25. 
appearance  to,  see  Affbarancb. 
neglecting  to  appear  to,  15—81. 
amendment  of,  25.    See  Ambndmbmt. 
setting  aside,  25. 
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VfKlT^continued, 

Writ  of  Summons — continued. 

new  or  altered  writs  and  forms  of  proceedings  to  be  framed  by 

the  judges,  167,  263,  293,  311. 
for  specific  delivery  of  chattels,  248. 
rules  as  to,  312. 

of  execution  :  see  Execution. 

not  to  be  in  force  for  more  than  six  months,  262. 

power  to  renew,  262. 

to  fix  bail  may  be  tested  and  returned  in  vacation,  258. 

of  injunction  against  a  corporation,  290. 

when  title  to  goods  is  not  prejudiced  by,  ^04. 

WRIT  OF  TRIAL: 

officer  presiding  at  trial  under,  may  certify  to  deprive  plaintiff  of 
costs  of  action  for  wrong,  where  less  than  51.  is  recovered,  291. 
statutory  enactment  as  to,  322. 
form  of,  356. 

form  of  indorsements  thereon  of  verdict  and  nonsuit,  357,  358. 
form  of  judgment  after  trial,  358. 
fee  to  counsel  on,  450. 

WRITING : 

comparison  of  disputed  with  genuine  may  be  made  by  witnesses, 

217. 
contradiction  on  cross-examination  by  previous  statements  made 

in,  213. 

WRITTEN  INSTRUMENTS: 

comparison  of  disputed  with  genuine,  by  witnesses  and  jury,  217. 
how  parties  sued  on,  may  be  described  in  writ,  &c.,  2. 

WRITTEN  INTERROGATORIES  : 

delivery  of,  to  the  opposite  party,  234. 

WRITTEN  STATEMENT: 

cross-examination  of  a  witness  as  to„  without  producing  it,  214, 
215. 

W^RITS,  rules  to  sheriff  to  return  or  bring  in  body,  344. 

WRONGS : 

forms  of  counts  in  actions  for  (Sched.  B.,  Nos.  25  to  32),  185, 

186. 
the  like,  of  pleas  in  actions  for  (Sched.  B.,  Nos.  43  to  47),  187. 
pleas  partaking  both  of  breach  of  contract  and  wrong,  69. 
costs  of  actions  for,  see  Certificate. 


YEAR,  for  declaring  in,  Jlot  four  terms,  54. 
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LAW  PUBLICATIONS  BY  H.  SWEET, 

Eoclesiastical  Law. — Burn's  Ecclesiastical  Law.  Edited  by  Dr. 
PutLLfMORE.     4  vols.  8vo.     Pflce  3L  \6i,  1842 

EjeCtmont. — Cole's  (W.  R.)  Law  and  Practice  in  Ejectment  mid«r 
the  Common  Law  Procedure  Acts  1852  and  1854;  with  Forms. 
1  thick  vol.  royal  12nio.     Price  U  10*.  1856 

Equitable  Defences.— Mayne's  (J.  D.)  Treatise  on  Equitable  De- 
fences and  Replications  under  the  Common  Law  Procedure  Act. 
1854.     1  vol  12mo.     Price  4«.  1855 

Eqtlity. — Smith's  (John   J 
Equity.     1  vol.  8vo.     Pri 

Evidence. — Best's  (W.  M.)  Treatise  on  the  Principles  of  Evidence 
and  Practice  as  to  Proofe  at  Common  Law;  with  Rules  for  Exami- 
nation.    Fourth  Edition.     8vo.-    {Nearly  readif.)  1865 

Thrftim tnra -^Williams'  (Sir  E.  V.)  Treatise  on  the  Law  of  Executors 
and  Administrators.    Sixth  Edit    2  vols,  royal  8vo.     {In  the  Press.)      ^_ 

Fonns. — Chitty's  (T.)  Forms  of  Practical  Proceedings  in  Courts  of  ^ 
Common  Law;  with  Notes  and  Observations.  Tenth  Edition.  \ 
Price  H.  11*.  6rf.  1866      J 

Oame  Laws. — Woolrych's  (Serjt.)  Manual  of  the  Game  Laws,  j 
with  Appendix  of  Statutes.     12mo.     Vr'ice  7s.  6d.  18^      I 

Hor8es.^-OLiPHANT's  (G.  H.  H.)  Law  of  Horses;  including  the  Bar-      l 

gain  and  Sale  of  Chattels,  and  Law  of  Racing,  Wag^s  and  Gaming. 

•  Third  Edition.     12mo.     Price  15*.  1865 

House  of  Lords. — Suouen's  (Lord  St.  Leonards)  Law  of  Property 
as  administered  by  tlie  House  of  Lords.  1  vol.  royal  8vo.  rrice 
1/.  11*.  6<i.  1849      J 

Husband  and  Wife. — ^Macqueen's  (J.  F.)  Treatise  on  the  Law  of 
Husband  and  Wife.     1  vol.  8vo.     Price  12*.  1849 

Insurance. — ^Arnould*  (J.)  Treatise  on  the  Law  of  Marine  Insurance 
and  Average.    Third  Edition.     2  vols,  royal  8vo.        (In  the  Press,) 

Joint  Stock  Companies  Acts^—THRiNo's  (h.)  Law  of  Joint  stock 

Companies ;  witn  Notes  and  Forms.  2  vols.  12mo.  18*.  1861  &.  63 
Justice  of  the  Peace. — Arnold's  (T.  j.)  Summary  of  the  Duties  of 

a  Justice  of  the  Peace  out  of  Sessions.  8vo.  Price  1/.  6*.  I860 
Landlord  and  Tenant. — Woodfall's  Law  of  Landlord  and  TenanL 

Ninth  Edit.    By  W.  R.  Cole,  Esq.     Roy.  8vo.  {In  the  Press.) 

Liens  of  Solicitors,  &C.— Stokes  (W.)  Treatise  on  the  Liens  of 

Attorneys,  Solicitors  and  other  legal  Practitioners.  12mo.  8*.     1860 

Marriage  SettlenientS. — Peachey's  (J.  p.)-  Treatise  on  Marriage 
and  other  Family  Settlements  ;  with  Precedents.  Roy.  8vo.   1/.  16*. 
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